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in  orror  wn.s  a  lunatio, 
if  it  had  a     t  d  that  ah*  waa  an  inaane  or     iatracted  peraon, 
ot.itut  9  (•  of  r  oonrrv/itor 

ad  pwKWWi  or  inonaa  ;  arson    ho  la  inoapaK 
ing  .A  lunatio,  howovor,   is  not     onl; 

or  inaam  j  "-eon,  but  ia  a  badly  diati 

tio  inor.udea  eTery  idiot,   inaane  or     istract  d  poroon.   (    .R.   •        ., 
*        -.     ,     •  6). 

ordination  o  '  the  r  oord        arc    oatiefiec 
do.noe  fully  auataina  tha  allocation  ttiat  tha  plaintiff  was 

a  diatrrictod  jBixsaaavoat  person    -r.d  of  unbound  raind  - 

able  of  transacting  burjineu.  Inc  care  of  h  ;  . 

oiroui     eou~t  emppeal  a  ploa  waa  filed  alleging  that  tha 
in  error  was  not  a  resident  of  Bdgar  C  unty/tbut  was  a 

nt  of  Var  ::V;  -a  la  defective  in  Stock  net 

laglag  ur  was  not  a  re aidant  - 

County  at  the   tisia  of  the  filing  of  zito  petition,  but 

ing  .Ir.ting  a  cons^r  citor  by 

it  had  Jurisdiction    of  in- 

in  errerf     mid  that  aha  was  a  resident  of  Bdc  r  c  untjr 

ling  of  thla  :•  v^iuion,     SI  :o  bill 

of  it  c.:-zcs    tion«|    >  n      -    ntly  no  guaatlona  of  faot  i  for 

the  d  -t<  -Mination  of  this  court,   end  unleaB  soma  er^or  of  law  has 
be  n  <  i  tha     record  in     iuroeing 

,  nt     oust  bo  affined. 

-a!  there  la  no  defect  in  the     cti» 
tlon,   it  ia  sufficient  to  give  the  court  jurindictlon.  .on- 

ouit  court  did  not     acquire  jurisdiction 
he  x&ckx  olark  Mark  tha     tr.naorS  -oia 

court  o:.  n     filed  in 

narfc  thla  l-  nscrlpt  could  not  <,h» 


olrc:  of  ite       :ria  lioticn  ;  ^ur  indict  ion  waa  obtains  d    xid 

the  truneoript  v?  .a  i'i-oj  at   the  tin©  it  wao  delivered 

trheth  .  "filed"  by  hi     or       t,  lacing 

I  la  ,  .;  control,   the  circuit  court  acquired  juris* 

diotion  o  ,    ct  -v  # 

")tiuna  raided  aid  ftrgue4  in  thia  cast 
erre*  ileal  ::ind,  />rita  axe 

ueation  of  juriadiotion,  and  tha  county  cou  art 

of  General  jurisdiction  upon  queotio:  , 

obtained  juraadiotion  roon,  u:iloaii  t1*s  record  diaclooea 

affirmtivoly  '  not  acquire    jurisdiction, 

muao,  *har«  there  ie  no  bill  of  exoojtiona,   that  the 
ifuitjy     "  ve  juriadiotion  of  the 

persona  and  subject  sxtaoc  nutter* 

We  find  no  reversible  er-or  in  t'liorecord  und    Jud{*»'  nt  ia  af- 
firm    .  '     AVyittUSBt 
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in   %rrcr  fron 

dered  to  defendant  in    •r-or  in   fi 

■ 

.in  ■  took  tat  in  er       • 

LI9M     ncc  in  the  trial  court 

defon  nee  and 

diet  ftp    -        *  vor;  «d  the  Jury  dltt  cted 

to  return  a  verdiot  • 

tratloa  in   thia  oa  z  that  plaintiffo  In  -:r- 

und     .and  procured  o  ?/aa 

re  <Jy,   trilling     nd   afclo  the    stock 

diss-  *1  :•> 

■  r.-.cn  ^  entod  th«  same   .to  the  it     In     rror  that 

a  trade  rrae  aftr^arda  tWlOlllimtart  by  and.  between  the  t  in 

•ions  so  x>roduced  by  the  plaintiff!  in  erroromtf; 

aajih:tj«rKana-Ba      saaai      The  evidence  dieoloeea  ?An  in 

error  obtained  thoi  tion  concerning  defendant's  stock  of  mfir 

and 
chandise      her  desire  ae  of  it 

nt  in  error     ho     I  dntif  a  In 

ndant  in  error  deolred   to  exchange  a  stoj  jhandise  for 

real  estate,    ,  ..f  >r  plaintiffs  in 

errcr  obtained  thaa  lnfomatioti  on  to  defendant  in 

error  and   Inforaod  he*  a  nan  Oy    the  naae   cf  I 

would  trade  fo" 


convoyed  -.his  information  to   the  do  fen  ant  did  not      liaoloi 

was  representing,   or  aaa  pr»ten      l  find  rcbaa- 

-•nqueot, 
record  diaoloooa  :/lort    the  pretended  pur  ,     ..6 

Jiia  atock  of  ^ooda  and  diu  not  have   ouf» 
ficient  Tirana  t.h^rofor,   either  in  1  .  ;\  Laie 

iff  a  in  er^or  went   to  '•  in     for,  Xaylari    the  iuten 

ded  pu-e'u'.aer,   olairacd  to  lusrn  boon  produced    by  plain  tiff  a  in 

of  Roberta  for  a  trada 
for  Uiaaouri  land,  and  in  order  for  Taylor    .o»have  made  this  t 
with     d^ fondant  in   vr  -or  it  waa  nec>;  rta 

la  1  l  with  him  and  put   the  '.'.'is  sour  i 

rt  of  the   consideration  for-  t»e  in     rror 

atock  of  Bwrohan4la«| 

tion.  Taylor  waa  a  secure  the  oo-op^rati< a  "to  i°md 

he  than  m  nt  to  the  defendant  in  I  her  that  ho.  waa 

not  ;.  ■  hia  tr-vdc,    and   it  was  abandoned  by  both  jwriioa. 

Taylor,  however,   deairing  to  secure   thia  atock  af  Bar  handlta   soon 
afto-  began  to  sagatiata     i  :>  one  Alberta  and  induced  hin  to  join 

i  ins  the  trad*.     rj.'hia  nan  Alberta  furnished  for   the  pv 
thia  trade  a  |  ieh  ^ua  valued  at  $7i>00.00  and 

put  in  &?,ooo.oo  in  cash.  rniabaa  r  fce  to  .ho 

,000.00.,   and  with  the  oo-op oration     of    Alberta 
a  trade  waa  consuouated  with  the  defendant  in    >r  or#  but     pi  Intiffa 
or  had  no  knowledge  that   such  -.  deal  do  or  had  been 

made  n  by  adaat  in     rror  until  some  oonaidnrable  til 

it  waa  consul  r:;vbed, 

ished  to  the  defendant  in  error  in  contemplation 
of  thia  trade     was  ad  the  r  oord  diacloaea  poaitively  that 

he  waa  noror  able  to  moke  or  carry  on  a  trade, 
oiont     ■  ane  or  pr<  -•-for,   and  !:•;. 

tiff a     in  error  did  not  furniah  or  procure,  or  preeent   to   the  i 
dant  in  error  any  poraan  i  bo  waa  able  to  make  thia  trade,   ;jid  u 


the  fact  3  this  shown  the  trial  court  directed  a  verdict  for  the  de- 
^argued  upon  this  record  by  the  plaintiffs  in  error 

fendant,  and  the  only  error  assigned  on  ..his   record  is  the  action 
of  the  trial  court  in  so  direct lag  this  verdict, 

""e  ..re;  satisfied  from  an  examination  of  the  record  that  the 
trial  court  co'u..  not  correctly  have  done  otherwise  than  iir  ct  a 
verdict  for  the  defendant  in  error.   The  vidence  roes  not  sustain 
the  plaintiffs  in  ^r:~or  contentions,  nor  sustain  the  allegations 
of  their  declaration,  und  giving  their  evidence  the  most  favoro.ble 
construction  that  can  he  put  i3irxK?dt  upon  it,  it  n  ic  not  sufficient 
to  arrant  a  veraict   in  favor  of  the  plaintiffs  in  rror.  The 
trial  court  aid  not  err  in  directing  the  verdict  and  ren  orang  judg" 
ment  thereon.     Judgment  io  therefore  affirmed* 

A  »  y   I.RME  D. 
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,L.C  n:.on,      ole  'trader,   etc., 


VS#  }  A  ; 


Turmr-JTudnut  Co.,   (Inc.) 

. 

Phi_b-ic:<fr0r. 

aler  in  paints,   olio,  .,      '  .    - 

landf  Ohio.  .._<->»   la  a  cor]  oration     doinn     a 

P  kin  in  Tazewell  County.     Ift  cornice  ion  with  ita  grain 
appellee  o\m»  an     oy  rates     several  HBKJhMB  . 

an  aY«M     that 
lant       barrol  of  paint  to  be  used  in  painting  one 

■i.  ■•••;     hat  an  ordor  for  this  paint  was  sunt 
:  Hl|  .    •:  '  :  : 

pais!  "aa  shippsd  to  appellno* 

Appellee  refused  to  reooiTS  thB  pain  i.'ia-  •  I" 

lant  that  it  was    it  ;lcnry,   111.,   aubjoet  to  hia  or       ,  I  requ 

advaoe  ',      lopoaition  appallfta   should  nake  of  it. 

refused  to  aooopt  a  mturn  of  ths  paint  b 

.ov  r  jtt« 

fcrial  uoi  vordict 

prosecute;  '3©  the  JyflflwwJit  Ju    poont   r 

trial  court.     Ap  nil-   inoiats  ju     .. 'nt 

in   jv.  its  contention,    insiats  tJiat  during  Oc- 

tober in    he  fall  of  1911  one  A.    .  ., 

res  nting  api    llant  caJ.^ed  u:  on  hia  tjid  solicited  an  order     or' 
paint,  and  appellee;  aaked  the  price  of  ths  paints  suitablo  for 
painting    .  boatv  .  ,  goat  of  nppellaat« 

d  i.in  int  suit  a1  io  fur  pain  3  at 

fifty  oonts  ,  n  quoted  a  pri 


— 

Thompson  that  he  orde  ed        t  quotation,  and  that        3  50c 
paint  ca- iO  under  hia  order  the  price  charged  wuuuin  xrva   uno  dollar 
-nty-five  cents  per  Dillon.  Appellee  in  nd lately  notified 

that  the  paint  was  at  the  railroad  station,  that  ho  declin- 
ed to  receive  \t,  and  that  by  re -son  thereof  hr  io  n  t  liabl 
for. 

evidence  in  this  record  uisolosea  that  at  the  tine  that 
Mr,  Thospsoa  visited  appeiee  no  order  was  ciiren   for  j  alnt,  no  spec- 
ific kind  of  paint  was  talked  of,  other  than  a  paint  suitable  to 

paint  a  boat;  appellee  was  requested  by  Ft.  Tho  peon 

that  if  he  dc?3ired  any  paint  to  aend  an  order  direct  to  ap.:  silent 
therefor.  Prora  the  tine  that  I  Jr.  Thompson  called  upon       1  no 
further  communication  w  :.s  ever  had  between  appalls-  and 
or  appellant,  until  a  letter  of  date  April  15th  .  1912  .       is  nu 
nothing  in  the  record  to  show  that  ;  r.  Thompson  ever  notified  1 
lant  of  any  conversation  he  had  had  with  appellee. 

On  April  lb'th,  1912,  nearly  six  months  after  this  conversation 
v/ith  Thompson,  .1  following  order  to  appellant  by 

mail;' 

•Pekin,  111.,  April  l>th,  1912- 

•The  Warren  Refining  Co., 
•Cleveland,  Ohio. 

•Gentlemen :- 

Please  ship  to  us  as  soon  as  possible,  at  Henry,  111,,  one 

barrel  of  the  black  paint,  suitable  for  our  boats.  Get  it  out  as 

quickly  as  possible,  sanding  the  bill  to  us  here  at  Pekin. 

Yours  truly, 

» Turner-} ftidnut  Co*?, 

On  April  17th,  appellant  replied  to  this  communication  as  follows; 

•Messrs,  Turner-Hudnut-  Co., 
•Pekin,  Illinois, 
xtaoc  'Oantlenani'T" 

•Your  letter  of  the  l?th  inst.  at  hand,  and  in  reply 

will  soy  that  we  will  ship  you  a  barrel  of  Special  Ebonite  -lack 
Paint  suitable  for  your  boata.  It  wil  go  forward  at  once, 
•Thanking  you  for  thia  order,  we  are, 
Very  truly  yours/, 

•The  Warren  Refining  Co.*  », 


'.lit   was  shipped  on  or  about 

■•an   lehlgan  g  o 

ed  to  Tumer-!!tidnut  Co.,  r«  in,  111.,  destination  Hanry,  111,,  The 
ewldsnoa  forth       <jas  that  ■  -. ...  ....  nt  i   ufoctured  ana  handled 

varioua  grade  a  of  .  aint  suitable  for  painting  "bouts  varyin 

p  ioe  all  the  «*ay        by  oentg  par  gallon  to  two  dollars  par  gat 

Ion,  fa  ft  value  of  this  barrel  of  paint  ski 

lee  was  one  dollar  and  per  gallon,  and  that 

to  re        cuot^rjary  price  therefor. 

stion  to  bo  determined  upon  this  record  i3  hother 
or  not  the  written  order  of  d  te  April  iA  l^th,  lyl2t  sent  by 
ilant,  n-  its  acceptance  on  April  1? -h,  1912*   c  B 
correspondence,  constituted  a  contract  a?  of  purchase,  and  sals 
It  cannot,  he  seriously  contended         conversation  had 
between  appellee  a:.        nt^s  agent  Thenpssn  constituted  a  con* 
tr  ct,  or  that  it  nas  any  part  q       braot  oreatad 

ril  12th,  and  its  acceptance  on  April  l?th,  if  sueh  of 
oa  constituted  a  contract. 

l  of  paint  and  its  acceptance  a 
a  oenplett  written       t  between  SftHsnc  these  parties,     .- 

ation  was  had  be;.-wenn  appellse         son,  it  :rtuat 
>t  where  the  contract  is  in  rlting  ho  writ- 
ing must  control.  (U.S.S.If.Co.,  vs.        i,  110  111.,  A  . 

ae  at  no  time  informed  appellant         ad  any  suoh  con- 
tion        Bant**  ag  ..  ,       it  no  mention  of  it  in  his  or* 
der  of  April  12th.  By  that" order  ha  ity  of 

looted  y  appellant.  If  ha  had  desired  to  limit  tha 
price  of  paint  ordered  to  fifty  oenta  per  gallon,  ank  to  7 .  . 
a  part  of  v  sonwe*  ation  1th  Ihserpnan  a  part  of  the  oontraot 

included  this  in  Ms  writ  barrel  of 

12th,  .n.i  not  hawing  ion  at  h   oaanet  now  insist 
that  of  paint  fifty  nta 


-- 


olivery  »f  this  paint  to  bhi  railroad  co.  p,;..ny  for 
transportation  to  appellee  under  this  order  completed         -nd 
a  delivery  of  k  this  paint,  suhject  to  the  right  of  stoppaRe  in 
transit;  ,        lie  is  bound  hy  his  contract  and  cannot  refuse 
to  accept  tha  paint  upon  its  arrival  at  Henry,  111.,  and  require 
appellant  to  re- take  it. 

The  trial  oourt  erred  in  directing  a  verdict  for  appell-  re. 
Judgment  is  rover  sod  and  cause  reraan  ed. 

R.  ft  .- 
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Gen.  No.  6088-  Ootober  Term,  £913-  .    ,- 

Piled  Dec.    27,    1913- 

Vada  C.   Stines, 

-Plaintiff  i.  / 

vs»  »       Irros  to  Cirouit  court    Litton 

.  Brock.,  „ty- 

Defendant   in  !?rror- 

nsRSDaB,    j.- 

on  T«  Martin  died  intestate  August  lf  19X1,   leaving 
Mary  E.  Martin,  his«widow,     and  Vada  C.   Stines  and" Annie's.  Brock, 
hie  children  and  o:ily  toca*  he  ire  at  law,   and  leaving  a  personal  es- 
tate of  #3f500,  ..'ldorr,     aid  /  Mary  B.  Mar  tin,    i led  intestate  Ap- 
ril  11,   1912,   leaving  personal  estate  oenslstln^sft         widow1  s 

estate  of  her  deceased  husband.  .  *,   plain- 

tiff in  error,      oing  the  elder  child,   on  April  19,   1912,    filed  her 
petitions  in  the     County  Court  praying  for  letters  of  administration 
to   issue     to  herself  In    each  ■:■  state.     The  younger   sister,   An- i 
Brock,   defendant     in  error  ,    filed  objections  in  each  estate   U 
appointment   of  said  Vada  C.   Stines,   as  administratrix  , 

petitioned     to  have   sons   disinterested  person  appointed     adminis- 
trator of  each  s State,    and    subsequently  filed  a  petition  in  each  es- 
tate for  her  own  a  at  as  administratrix  .     .         ,  unty 
Court  ovnr-uled  the  objections  and  appointed  plaintiff  in  error 
administratrix     ofeach  estate.     j*f  ndant   in  Error  appealed  from 
said  oriers  to  the  Circuit  Court,                                        ..  ,  oon. 

aolidated  a  d  the  Cirouit  Court 'upon  a  hearing  of  the  consolidated 
causes  ordered  lett   rs  of  administration  to  issue  to  Vada  C.   Stines 
in  the  estate     of  the   father,   and  to  Annie  E.Brock  in  the  estate 
of  the  mother.     To     this  order  Vada  C. Stines  ha.;  sued     out     his 
writ  of     error. 

On  the  hearing  it  was  shown  that  th*  estate  of  the  father 
consisted  principally  of  a  promissory  note  for  $3,500.00  executed  by 
the  husband  of  Annie  E. Brock,   and  it     1.0  appeared  that  Vada  C. 
Stines  claimed  to  own  nost  of  the  household  noons  and  intended  to 


file  a      .~ge  claim  ogainat  the  catato  of  her  r  aervinea  • 

Thor    was  no  abuac  of  riisoretion  ~  in 

v:  theac  ft]  t»,     .a  it  wu,e  eminently  ro^aon  " 

tat  VadA  C,  Gtinoa  act  .iriiatratrlx  ofthe  father*  a  eati/to  in 
to  co  leet  the  aaaota  a  Lata  oor.oioted  principally  of 

the  not*  evented  by  the  husbejiA    of  Annie  s.srook,   an  int 

Annie  B«  Brook    dniniatratrix     c  other  00 

ahe  could  defend  the  eaiite  Mftrrrtnrtfc     againot  b  s  of  her 

aietor. 

She  of  the  Circuit  Court  4a  affirmed* 

AFFIRM 


eo 
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185  LA.  38 

.     o.  6099-  Oot.  Term,  ^913- 

Piled  December  27,  1913- 

Janel    %  .Teal, 

uardian-    *p]  ellee 

.-.  ;    Lp  sal         Circuit  Court  of 

ringfield  Railway         Macoupin  County. 
ay..  St.  Louie, Springfield 

eoria  :  .ilroud  Company., 
Appellant" 

OB,  J.- 

Thii  i3  an  action  on  the  0  per- 

sonal injuries  reoived  !       £ea  by  reason  of  her  fallir,: 
interurban  oar  while  i>.\        aasenger  thereon.  The  Jury  returned 
a  vordict  in  f ave*  of  appol3.ee  and  asaesaed  her  damages  at  $1,000, 
00;  on  '-'iich  verdict  took  Ju  lgtaent  was  rendered. 

ieclaratlon  consists  of  an  original  and  an  addit 
count.        :inal  count,         ^;ing  the  ormnraMp  .   >   ra- 
tion of  the  car  In  question  in  the  .1.  fondants,  '  the 
plaintiff,  deairii^  to  "Income  a  pasoengor  on  a  certain    ,     tail- 
ed the  car  to  atop  and  the  notorman  thereupon  atopped  the  car  and 
she,  with  all                -ion,  mounted  upon,  the  rear  plat 
and  attempted  to  <'ntor  Mures       rear  door  of  said  car  intern 

de  ae  a  passenger  to  IToody  crossing,  a  point  further  south; 
that  upon 

i  ,  tly  closed         coul 

f^nter  the  sane,  and  no  conduotor  or  other  employee  of  the  defen  -'ijrfc 
was  there  to  assist  her  in  nntoring  the  oar  or  in  opening        ; 
that  it  x,-i.  by  of  the  defendant  to  provide  for  her  a  safe  and 

speedy  admission  into  said  car  from  the  platform  thereof  and  that 
"by  reason  of  the  failure  of  the  defendant  so  zx   to  do  she  was  com- 
pelled to  remain  upon  the  platform;  diatoly 
her  mounting  the  plat f era  started  forward  with  accelerating  speed 
and  that  at  a  point  near  said  Moody  crossing  while  she  was  still 


on  tho  roar  platform  trying  to  nter  through  the  ;  oor 

j  tre  a  d  caution  Tor  hor  safety,  said  oar       Luroh  or  , 
v/hich  threv;  he*  off  while  it  w  ,s  ,;oing  in  rapid  motion,        ahe 
was  t!  ound  and  injured.        Ltional  count,  af- 

ter t        relininary  allocations,  avero  that  it  was  the  duty  of 
ho  defendant  n  t  to  otart  eaid  car  in  notion  uni.il  the  plaintiff 
had  ]jad  a  reasonable  op  ootunity  to  enter  aaid  car,  lIo 

■he  was  upon  tha  rear  platform  and  attempting  to  nter  the  same 

;h  the  door  thereof,  aaid  oar  started  in  rapid  motion  and  con- 
tinued novin:  with  accelerating  3peed  and  at  a  point  neat  said 
crossing  before  she  was  able  to  enter  the  car,  as  using 

due  care  tax   and  cart ion  Tor  her  safety,  she  was  "by  tho  mo 
swaying  of  such  car  violently  thrown  of?  said  oar  upon  the  jround. 
To  those  counts  tho  r;eno~al  isoue  was  filed. 

It  is  urged  that  a  railroad  company  is  not  liable  for  inju- 
ries to  a  ;,a.8yen{;er  thrown  frojB  the  platform  o  .'  *  car  car 
made  no  unusual  or  spying  motions;  that  the  declaration  does  not 
allege,  nor  does  tho  proof  show,  that  this  car  made  anyw  unusual 
swaying  or  lurching  but  only  such  as  was  incident  to  tho  u;;ual  and  or 
dinary  operation  of  tho  oar  and  therefore  the  defendant  is  not  lia 
ble.  This  is  undoubtedly  tho  rule  in  causes  of  action  hased  upon 

the  swaying  or  lurching  of  tho  car  '.ion   a  passenger  voluntarily 

in  this  case 
standson  the  platform  thereof,  but  in  neither  count  .is  the  grav- 

amen  of  the  action  laid  as  the  swaying  or  lurch in  of  tho  car.  In  the 

original  count  the  allegations  c'^arged  tho  failurO  of  the  defendant 

to  provine  a  .oafe  and  si>eedy  admission  into  the  car       §n  of 

allowing  Uie  door  thereof  to  become  locked  or  so  tightly  closed 

that  the  plaintiff  could  not  o;  en  it  and  was  thereby  couponed 

to  :tand  upon  the  )iitWoo  platform,  fror.  whioh  she  was  t] 

bo  swaying  of  lie  car.  Tho  ad  itional  count  is  based  upon  the 

negligence  of  the  de  "on  .ant  in  starting  tlie  car  be  "ore  she  had  had  a 

reasonable  opportunity  to  enter  tho  door  thereof.         ication 

of  thio  principle  of  law  cannot  be  apt  lied  to  the  oase  at  bar. 

The  evldenoe  tnnds  to  show  tliat  the  accident  happened  bet 

nine  o» clock,  on  :6th  of  January , 1 912- 


The  plaintiff,  a  oolored  firl  about  seventeen  yeari  old  ,  signalled 
the  car  to  8top  at  Chery  street  in  the  city  of  Carlinville;  I 
a  cold,  dark  i'ic'ttBaBtto*£fc«K|dtainldbeJbacx  and  afte  \ad 

bhe  rear  platform  of  tfai  car  she  attempted  to  enter  the 
roar  door  and  for         on  the  doors  would  not  open; 
she  was  thus  trying  to  open  the  door,  e  swaying  or  a  sud- 

den lurch  of  the  oar, she  was  thrown  from  the  platform  on  to  the 
ground.  She  lay  there  unconsoioua  until  the  orew  o"  a  northbound 

Loooreroi  her  and  took  her  to  Car  invij-le.  The  ;  rincipal  inju- 
ry sustained  by  the  plaintiff  was  a  fracture  of  Lhe  auditory  canal 

in  her  left  ear.  The  evidence  tend!  to  ahov/  that  she  re;  iained  un- 
conscious for  a  numb  r  of  da  a  after        :\.      at  since  said 
acci  ent  her  hearing  has  been  impaired  and  her  pliysical  condition 
-•'.11;/  has  been  enfeebled. 

The  evidence  of  the  defendant  tends  to  show  urs, 

vhich  were  double  sliding  doors,  were  partly  open  all  the  inc  and 
that  plaintiff  stood  on  the  platform  and  made  no  effort  to  c 
them  and  enter  the  oar.  The  evid  nee  is  conflicting  on  these  differ- 
ent contentions  and  as  the  verdict  is  not  manifestly  contrary  to  the 
weight  of  the  evidence  It  cannot  be  disturbed  on  that  ground. 

Complaint  is  made  of  the  6th  instruction  civen  on  behalf  of 
the  plaintiff,  which,  in  substance,  tells  the  Jury       tor  the 
plaintiff  not  on  the  car  it  becaife  the  duty  of  the  defendant  to  sen 
that  tho  plaintiff  had  re  aonable  time  and  o:  ortunity  and  facili- 
ties for  entering  such  car  in  safety  and  that  if  they  believe  from 
the  evidence  that  before  p}\n   could  .open  the  door  and  safely  entor-0 
the  car  the  conductor,  knowing  that  tho  plaintiff  was  then  outside 
the  door  and  upon  the  platform  ,  .negligently  cause  such  oar  to  start 
forward  and  that  such  car  did  start  forward  and  that  by  the  motion  of 
such  car  the  p_aintiff,  while  vising  reasonable  care  was  throve  off, 
etc,  then  the  jury  should  find  tho  defendant  guilty.  This  instruc- 
tion is  erroneous  in  that  it  allows  a  moovery  i~  the  conduotor 

:ently  caused  such  oar  to  start  fon  ard,  w  thout  tho  limitation 


"before  aha  had  a  reaaonablo  o;  ortunity  to  enter  It",  but  y/hen 

.11  the  instruotiona  are  read  together,  particularly  In  connec- 
tion with  defendants  11th  in. truction,  wo  do  not       hat  the 
Jury  ooxxld  have  been  misled.  Defendant's  11th  ir.  Ha  the 

jury  that  they  can  not  find  a  verdict  for  the  plaintiff  under  eith- 
er count  o  the  declaration  unlea  they  telicve  the  prependera 

m   evidence  i:j  either  that  plaintiff  wae  thrcvn  fron  tha  car  by 
a  lurch  of  aaid  oar  or  aa  a  ireot  reault  of  the  car  start inc 
before  ;ihe  had  a  reasonable  ov  ortunity  to  enter  it,  etc, 

Y/e  do  not  think  the  other  pointa  raised  constitute  reversible 
error  and  the         o   he  Circut  Court  Maet  -here  "ore  be  af- 
firmed. 
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■  of  four  bill*  of 

U  Df    wheat  ahmore 

Illinois,   to  .  /        oounU     1r   tha  d^ia_ 

*«  ■  "■*  "  •"  *•***•  4     liiia  of  ladinr; 
^  ir  •*■  rty 

■    N       /         1   1 1 

lasl(m  *■  i-Lnal  bill  of 

ladine  or  gives  in  writing  by  i!w  ah  .\ir«. 

nd.     mi    On    ctob  •        ,  .,  ,d  out  to  Vurioua. 

and  OUOt«ero  circulftP  a  ,u  r#.  ^  ^^  §f  ^^ 

market  ««  could  HU    you  C.A.* 

s  and  inaction  final,   .uajsot  to  demand    draft,        .  ;2  Red 

fc  •*•»  2"4  -  in  in  ta 

nyour  *  »«•     prioo   . 

4  Co." 

clroular  letter,  was  *******  xMDhdbht  received  by 
V.O.  Oohnic,  •    chattan        .. 

id  a  tele] 

•f  5,000  .  bnshclc  l    to 

graphs  t«  ti  to  -Ship  <uty 

5,000   .  bushel,  strict!;  .   a     rod  ^^  ^  prlo- 

and  confirm  .avle».     fhomuj  ■  ,  :ed 

to  Oehmig  as  foils*.,-     "confirm  ;;,000  bushels  Torre  Haute  ft,.  2  red 


vheat  1.11  1/4  iga,  Terrs  U..  r  ti 

morrow".     And  follovjod  it  with  a  1  ttor  1    -01- 

lo?/s:-    s,i  her  ! ■;.-  001   im  :.  :.    than  ,       - 

Ung     Company  of  £,000.  b  Lshels,  Terre  Haute..      0.   2 
h -at  01.11  1-4  per  bushel0*A.7,ahat1  .  &SV 

ts  and     Inspection  final;     snood  draft  1 
If       o  above     io  not  In  accordance  with  -our  nding  wire  us 

Immediately  upon  fteoeipt  o~  this  confiroation.  Paul  Kuhn 

Irci°  telephone  00  i  unioatoon  from  Steh  Oohnig 

Ktain  Civ  llants 

following  letter  f»         "  our  Mr,  Oohtttg  an  order  thio 

■orniag  "or  5,000.  bushels  of    choice        ,  ;..  we  requested 

Jth^JJAnX3dai?ftlmai   th  o  to  you  this    ay- 

be  choice.  -  beat    • 

no-t  satiafaotory.     ¥0  ,  t     you  may  id  it 

Uktroughly  lis  is  not  satisfactory  you  may  eaaoel 

not     ant  but  good,  sound,  sweet  ,  ts 

en  the   sans  day,  Octob  r  17,     1910,   Shipped  five  car  1  heat 

to  th  tiling  op         . 

saoego    and  was  ted  by  I'.R.WUhoit,  a  publio    grain  la 

of  the  Chatnooga  market,   about     Ootob  ,   ;idd  on  that  clay  afcEilo 

a  telegram    was     sent  by 
them  that  the  "heat     would  not    -rade  Bumber  2  end   it  refused  to 

/heat.   One  carload  sf  wheat  was  reconsigned       nd  resold 
:its  without  any  loss  and  no  damages  (ISiiual 

of  said  oar.     She  "hnat  in  t:  ining  four   cars  w*c 

in  sacks     in  a  warehou.    r  Lned  for  six  months  when  it 

was  sold  *J  f  Hants  claim  they 

'-rod  a  lose  of  $1,000.00  on  ths  contJP 
wheat  after  paying     ths  JhJjdqU     freight,   cost  of  sale,  t      in- 

surance,  storage  and    handling. 

Appellants  base   their  slain  on  und  that 

through    tr5  acont,    the  con::  ..:od  ^  inspection 


of  these  euro  to  be  an  If,    contrary  Lo  the   oaid     a 

blXla  of    1  M  j   ot- 

ed  by  the      il  infee  Cor.     -v.-  '^d, 

'.  also  insist  "loat 

wihh  -lite  and  in  a]    olion 

.1. 
lontentioa  .  . 

by  OeJulg,      " 

,  .nd  «  in- 

o:ie  employing 
r  ri  .fckot  mua1  :,he  bus- 

iness 

icular  Market,    I  nc-;   of  an  oxpresr,  provision  to   the 

contr  rf\  t  of 

Chatt    :  be- 

fore  it. 

..     ,  vidonoo,  r*ute  a  notion  to 

exclude  all  the  evidence  and  to      ive   thewjury  oory  inotnuo** 

tion  '*.o     ind  a  verdict  of  no  cav.  .....  rt  refus- 

ed to  do,  "but  instructed  the  Jury  -that   in  no  event  could   they  c.asoes 
.  no: aiaal  <BWlg— «     She  Jury  re:,  jr  of 

neat*     Oa  let 

ems  rendered. 

;how3  that  the  custom  and  u;,  la  rcxrkKK 

ascrket  it  Chattanooga  permitted  buyers  Of  wheat 
saue  1  ay  purchase d  it.     7hn  ev  dence  farther  shows 

in  the  negotiations  fot  the  the  v/heat  bo  the     tiling  fiiiap  -ny 

Bkar  ,  Oe'      g,  .in-  was  said  \  . 

iiy  5gt  &tx. 
v  .il.  Jt  therefore  fellowa  fat  to 

-nd  oustora  of  the  Chatt 
into  and  \a  cane  a  pal  m   said  wheat  and 

unless  it  j  -ovod  on  in  q  oct ion  to  be  strictl 
r  2  red  v/heat  It  iiavo   to  rooeiv ■-   the   aane. 


C  nnins  Co.  v.  Brokerage  Go.  213,   111.  J>6l. 

ut  tJcin  :ita  couxd     oac!-: 

this  grata,  ;r  six  months  ■;  of  saoking, 

storage,    inev  once  and  i  length  of  time,  clearly 

1  /  ■  1-  '. 

of  any  loss  or  damaga  to  the  plaint::  failure  of  said 

]  il  in-  Coapaoy  to  accept  said  A,  .i  /mca  , 

and  the  law  applicable  thereto,  r  was  a  co:.;,l  to   sale  of 

the  T.-heat  to  the    "illing  Congs  Jiy. 

evidenee  does  not  show  th  Lisa  t3irou/*h  its  con- 

necting c-.rrier  gava  any  affirmative  p^ruission  ^o  tna  public  i' 
tor  to  inspect  ;at  in   tha  m  cars,  nor  ;ioes  it  shovr  that     it 

aoquieaoed  in  or  consented  tharata,  -  of  opinion  that  un- 

der  said  p  oviaions  in  tha  bil.  uo 

prevent  imch  inspection,   and    bhara  m  a  technical  violation  of 

tnrrns  of  the  contract  of  ourriags  in  thia  xaxje  respect  t  ap* 

p-llants  ara  tntitlad  to  no:  inal  damagaa. 

The  Judgment  of  the  Circuit  Co-  fore  be  affirmed. 

A  I  f  IRHBB, 


5 


vs. 


'*'1  vo  / 

AR   XI    -  / 

V8*  '  ;     '  '■'■  »  »f 

.,  ■»*. 

'.   J. 

Ma  t"  "  "W"  "0a,'^"i,"  ««t~",  b»  u:ht  W 

z 

for  the  MM  1Jrrilnet  .>rr„il...nt(   ,,8^^ 

«  1.  ta.ut.d  the  cou,t  Brr,,d  to  reniirrllv; 

^-    nmBi*'   "      »~    ~«    "**.    l0(!<iihcr 

!  ' vcrbal  *~-1  ""'■ «—«» ^  w  ,lta  #1<00  „,  aore  u* 

I  taw  0»f,o„wt.  Jointly.  B»  •  -oa,  ..  "" 

ly  trim     *w  .  jointly.     It  1  ,tod. 

£*  on  M«,  tthflr  ono  „  .^      ^ 

•tula*.  M  to  „,     ,-eo 

*a  llabin*.  .  1""''  ooparato   indivld- 

rrrtr  "• m~  -  -  -  -  *  -  ~  -£ 

*»  *W    l^is.  aa  to  soma  m  ■— 

—  of  Joint  «.„..  „„  a  JJ     J" 


antf  oov. 3..:  hare  bo  n  eued 
alono  la    -V.    'irot  instance   lhaa  not  necessary  par- 

ties, liability* -f  th     dofondant  retained  in  the   ouit  ia 

not  thereby  increaaed,  because  each  o:~     !ie  defendants  wore  liar, 
the  plaintiff  Tor  the  whole  amount  o_    the   debt,       Kaapcr  v.  People, 
230  111.   y-2. 

It  13  also  true  that  the  rule     that  in  a  joint  action     «x  con- 
tractu, a  disraiaeaJl  as  to  one  defendant     f f  ;cta  a  diaoonftinti  .nee     of 
the  entire  action,   ao  aa  to  render  a  Ju  igcimt  -inc 

defendants  ,  uae  ia  interpoaod 

which  ia    pergonal  to  the  defendant  who  mokoa  it,   euch  aa     infancy, 
coverture,  lunacy,  bankruptcy  and  the  like,  or  ehart  one  is  Joined 
aa  a  defendant  in  the  action  aha  ia  an    unnooes^ary  or  ftnpraaer 

ant.     K  sper  v.  People,   supra|  Mayer  ▼.  Bronoinger,  130  111.   , 
HO. 

But  unleaa     the  ■  v/ithin        crq  af  fch    aj»o]  tiona 

above     ajantiem4|  whan  an  action  ia  brought  on  a  Joint  onntr.-sot  the 

Wt     nuat  fce  rendered  against  oil  the  dafmdar.ta,   or     none. 
Kingaland  v.  Koeppe,  137  111,,  344j  Byera  v.     irot  Batlaaal      nk  , 
85  111.,  A23;  Mfjgf  v.  Adana,  31  111.,  48©*}  6  ifio  Hotel  Co. 

v.  Pinkorton,  217     111.    4i  C.  A  DT.L.  n.n.Co.  v.  Easterly,  89  Hi. 
156;  lJerrlfiold  v.  Cottage  Pieno  Co.,  238  111.,  £26. 

Under  the  avonaenta  of  "he  declaration  Ellen  Ross  wae  a 
n  oisaary  party.     It  ia  apparent  ,   therefora,  tart 

erred  in  antartag  Judgment 

W»  do  not  ihink  t  ore  waa  any  ravoraible  error  in  the  rul- 
ings of  the     ourt  v  Jriiaalon  or  ovl  enc.o  nor  in  the   -ivinc  or 
refusing  of  inatruotlona.     As  the  case  nuat      a  roveraed  for  the  er- 
ror in-ioated,  wa  will  not  com  *mt  u]  on  the  weight  of  the  art  once. 

■nt  of  the  Circuit  Court  will  be  revers  d  and  the 
eaae  romande  i. 


V        .«" 


i 


(J 
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Frank  Locke tt.f 

Appellee. 

VS.        :  from  Circuit  ourt  Champaign  _ 

Charles  glsrasrasjl,.  County. 

Appellant., 

KLDRSBGE,  J. 

This  is  an  appeal  from  the  judgment  of  to  Circuit  Court  of 
Champaign  County  against  appellant  in  tha  ma  of  $766.66,  in  an 
action  of  aseu  pBit  by  attachment  proceedings,  the  defendant  being 
a  resi  ent  of  Wisconsin.  In  August,  1911,  appellant,  who  was  a 
farmer  in  3  .line  County,  entered  in  to  the  following  agreement 
appellee  LOSkstt  and  one  John  D.  Stayton  for  the  e:de  of  his  farm, 

"Tlldorado,  111.,  August  28th,  1911.  This  agreement  made 
b<  twe-n  Charles  W.  Zir.imorman,  party  of  the  first  part,  and  John  D. 
Stayton  and  ?Tank  Lockett,  real  estate  firm,  party  of  the  sec  nd  part 
Party  of  the  first  part  agrees  to  pay  party  of  the  seoond  part  all 
above  $90.00  per  aore  and  interest  for  his  230  acrss  farm  if  '-hey 
oonsumate  their  sale  to  Charles  A.  Tarman  of  Iroquois  County,  111, 
Said  diffe  ence  to  be  paid  oft  larch  lot,  1912,  at  the  ^irst  Nation- 
al Bank,  Eldarudo,  111.  If  the  aforesaid  Charles  A.Tarr.ian 
his  final  settlement  on  that  date,  otherwise  this  agreement  is 
null  and  void". 

Appellee  Lockett  brought  the  suit  in  his  own  name  and  in 
addition*  to  the  conmon  counts  there  is  a  speoial  count  which  , 
after  setting  up  the  aforesaid  contract,  avers  that  the  fans  was 
not  sold  to  C.  Tarman  on  ?'arch  1st,  1912,  and  that  the  tine  for 
executing  the  sale  was  extended  until  April  1st.  1012,  s       fon- 
dant and  that  said  sale  was  consummated  thrsugll  the  efforts  of  said 
real  estate  firm,  and  then  avers  that  by  reason  of  the  aid  pur- 
chase .he  defendant  became  in  ebted  to  the  plaintiff  and  to  said 


Stayton  in  the  sun  of  $1725.00,  "  -'itch  by  mutual  agreement  by  and 
between  the  parties  to  said  contract  aforesaid  (and  entered  into  af- 
ter the  execution  and  signing  thereof  by  said  parties)  was  to  be 
paid  one-third  thereof  to  the  said  John  D.  Stayton  and  two-thirds 
thereof  to  the  plaintiff".  The  count  further  kxxsooi  av^rs  that 
tor  -he  closing  of  the  sale  of  said  premiss  8  the  defendant  paid  to 

tiff  unpaid  and  the  said  John  D.  Stayton  now  refuses  to  join  in  this 
suit  and  has  no  interest  in  the  results  of  the  same.  The  defendant 
filed  the  ,*-cn  ral  issue,  iiso  a  special  plea  alleging  in  subs  Lance 
that  the  only  onntraot  he  ever  made  was  the  written  one  ref  r-  d  to;} 
that  he  never  agreed  to  the  extension  of  said  contractu:  said  con- 
tract became  null  and  void  by  its  own  term;;  on  the  1st  day  of   rah 
A.D.  1912}  that  he  subsequently  sold  the  farm  to  said  Tannan  on 
the  29th  day  of  .larch,  1912,  aided  to  a  small  extent  by  said  Stay- 
ton,  under  a  different  agreement  and  contract  for  sale,  ;uid  that  he 
paid  said  Stayton  the  svua  of  §2J?0.00.  in  full  payment  for  the  SHjerix 

Lion  for  the  sale  of  said  farm;  that  ho  never  promised  to  pay- 
said  Lockett  any  sum  or  suns  of  _ioney  whatsoever  other  than  as  expres 
sed  in  said  written  contract  Jid  that  said  promise  was  nadeto  said 
firm  of  Stayton  and  Locke tt  as  copartners;  that  he  never  at  any  time 
thereafter  had  any  understanding  with  said  partners,  or  either  of  xta 
them,  as  to  the  division  between  them  of  the  amount  of  said  commis- 
sion, and  if  the  said  Lockett  has  any  claims  upon  him  whatever  it 
is  through  the  services  rendered  by  his  art  er  Stayton  on  the  29th 
day  of  March,  1912,  for  whioh  services  the  defendant  has  fully  paid  * 

Appellant  contends  that  appellee  Lockett  cannot  maintain  this 
suit  in  his  own  name  on  the  ground  that  the  contract  was  made  by 
appellant  with  Lockett  'md   Stayton  as  copartners}  that  the  subsequent: 
agreement  alleged  in  the  declaration  by  which  it  was  sought  to  modify 
the  oritten  contract  by  agreeing  t  at  the  commission  was  to  be  paid 
one-third  to  Stayton  and  two-thirds  to  plaintiff  was  still  an  agrss- 
ment  with  Stayton  and  Lockett  as  copartners  and  tliat  said  subse- 


-3- 

quent  agreement  did  not  give  eaoh  partner  a  right  to  b  ing  a  separ- 
ate aotion  forMs  shareof  tha  co:  tiission.  Appellor*  denies  ! 
the  written  contract  was  exeouted  by  Stay ton  and  Lookett  as  copart- 
ners. We  cannot  agree  with  counsel  for  appellee  on  this  propoa 
The  contract  itself  designates  Stayton  and  Lockett  as  a  "real  es- 
tate firm".  They  th  a   held  themselves  out  to  defendant  to  be  part- 
ners, at  least  in  the  particular  business  of  soiling  this  farm, 
and  are  estopped  from  disclaiming  it.   Wheeler  ▼«  KoSldowney,  60 
111.  358;  Chicago  Trust  ?c   Savings  Bank  v.  Kinnare,  17/,  111."  358. 
Primarily  it  was  of  no  concern  whatever  to  appellant  how  Look- 
ett and  Stayton  divided  their  ccmiiasion  between  themselves.  But 
assuming  that  the  parole  agreora  nt,  as  averred  in  the  declaration, 
is  sufficient  to  oharge  appellant  with  a  pror.iiae  to  pay  Lockett  and 
Stayton  severally  their  alleged  portions  of  said  commission,  and  that 
there  was  sufficient  consideration  for  said  promise,  both  of  Hhiola 
aattwwa n ixlajutx  assumptions  are  exceedingly  doubtful,  there  is  abso- 
lu  ely  no  evidence  in  the  roco  d  to  sustain  kny   such  agreement.  Ap- 
pellee testlfiai  in  substance  that  about  nine  nonths  after  the  writ- 
ten  contract  had  been  executed  he  and  a  man  by  the  name  of  Cox  call- 
ed upon  appellant  at  his  home  and  appellee  told  appellant  that  Stay- 
ton  was  to  get  one-third,  Cox  one-third  and  appr;  l."'.ee  one-third,  and 
he  further  testifies,  "I  told  Nr.  Zl  merman  that  I  was  to  pay  l'r. 
Cox,  annex  one -third  of  this  co  mission  vhesn   the  deal  «*a  closea  upw. 
It  apiears  that  the  witness  Cox  referred  to  had  been  helping  I 
and  Stayton  in  attempting  to  make  the  sale  of  this  land.  There  is 
nothing  in  the  record  to  show  that  appellant  agreed  to  pay  the  com- 
mission inanSaxwsyc  in  this  way,  or  assented  to  it  ifc  any      . 
The  mere  statement  of  Lockett  to  Zknmeriaan,  of  the  manner  in  which 
this  00  aission  which  he  and  Stayton  were  to  receive  under  their 
contract  was  to  be  divided,  cannot  create  a  contract  liability  on 

..jan  to  pay  Stayton  individually  one-third  thereof  and  Lo 
individually  two-thirds  thereof.  The  mere  stateanbt  of  the  proposi- 
ion  shows  its  absurdity. 


The  Court  nave  sftmi  eleven  instructions  °"  behalf  of  the 
tifft  ten  of  vhich  are  erroneous,  and  to         o  point  out  all  ths 
-rrors  contained  in  each  one  would  prolong  this  opinion  to  an  t 
rantable  length,  v/e  will  n       he  first  one  ,  which  is 

Oourt  instructs  ths  jury  that  if  yoi   "in   rosi  a 
anoe  of  the  evi  once  ths  ths  laintj  ff  and  John  I).  Gtayton 
employed  b       _  mdant  to  assist  in  raving  a  salo  of  his  fan?it 
of  a  certain        iion  in  oa  e  said  sals  is  ef- 
fected and  to  assist  in  bringing  about  sash  sale.  That  plaintiff 
"^rank  Lockett  is  entitled  to  his  c        .an   or  ccrtaiouion, 
oording  to  soo        ntt  even  though  the  do  fondant  cl  ranged  his 
X>roposltion  with  a  view  to  dispense  with  plaintiff**  services, 
the  plain' iff  received  no  notioe  of  such  fact". 

This  instruction  ignores  the  all^ced  verbal  modification 
contrast  and  instructs  the  jury  that  ths  plaintiff  can  recover  in 
his  ovm  individual  capacity  if  thsy  believe  fi       vi  once  that 
the  contract  was  cade  "by  defendant  v/ith  plaintiff  and  Gtayton  jointly 
withotit  any  reference  to  miy   new  i>ro«4ss  of  the  defendant  to  pay 
Loekett  individually  his  pr  portion  of  the  oomiosion.  It  then  as- 
sumes that  the  defendant  changed  his  proposition  with  a  view  to  dis- 
pense with  plaint iff1 s  services  and  assumes  that  the  plaintiff  re- 
ceived no  notice  of  such  fei.ot.  Also  on^  defrjEOqdl  dSfenss   was  that 
Locke tt  Mid  ntayton  did  not  porfrna  their  port  of  the  contract  and 
did  not  consunmate  tiis  sale  f  yet  this  instruction  also  allows  the 
plaintiff  to  reoover  regardless  of  whether  they  performed  their 
contract.  The  only  instruction  :iven  for         iff 
hich  states  a  correct  proposition  of  law  was  the  fourth. 

For  the  errors  indicated,  the  judgment  of  the  Circuit 
must  be  r«v  rsed  and  the  oaus^  remanded. 
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Gen.  Ho.   6l66. 


October jffem,  JA.D.1915-     Ac.  Ho.   75- 


John  L.  Jenkins,   at  al., 
Appellant a., 

VS.  j 

Ida  Lr.  Br  it  tin.,  Admx.,   oi        ., 
Apr e Ilea  #- 


Piled  Dec.  [27,   1915- 


1  frani  Circuit  Court  of 

I     DeWitt  County. 


HLDPJ2X573,   J. 

This  is  an  at  ion  brought  by  appellants,  partner  a  doing 
bjrainess  us  Jenkins  Grain  Cojspany,   agaftiat  Ida  H.  Brit  .in,  Adminis- 
tratrix,  and  Charlea  L.  Britten,  Administrator  of  th«  Batata  of 
John  WliliaM  Brittin,   deceased,"  to  recover  damages  on  a  contra** 
for  the  faili  uvav  2,300  bushels  of  com  sold  by  Jolu       . 

Brittin  in  nil  lifetime  to  the  appellants.        The  jury  found  the     io- 
auoa  in  favor  of  ,  and  aasesoed  their  dam-gas  at  O60.QO- 

and  judgasat  was  rendered  ^or  that  amount.     Th«  appellants,     not 
heing  aatisfied  with  that  ju -mont,  hare   prosecuted  this  appeal. 
Hunts  ovn  an   "levator  at  Jen  ina  switch.     Th      vi 
shows  that  J.W.Brown  was  the  aent  of  the  appellant  a  in  tha  buying 
and  selling     of  tha  grain  and  that  deceased  in  hit  lifetime  on  the 
±*  12th-  day  of  January  ,   1911,  had  a  conversation 

ioh  he   stated      that  h«  would  sell  appellants  2,800  bushel a  0f  * 
co  n  at  40  cents  per  bushel;   that   deceased  asked  Brov*  if  there  waa 
any  certain  time   Tor  it  to  be  delivered  and  Br*«   aaid  no,  but   to 
C^t    it   in  as   quick  M  he   could  ajtd   that   it  would  he   all  ri  hi 
if  he     ,-ould       got  it  in  M  quick  as  he  could,     saoeaaad  became  ill 
durin     tha   first  port  of  February,   ana  never  left  his  house  after 
March  2oth,   an:',     ied  on  May  12th.  He  never  dolivnro      the  corn  to       - 
pollanta.  During  tha  months  of  February  and  May*  the  price  of 
corn  advanced  about  two  o.nt.  per  bushel.     No  demand  was  ever  mad. 
ttpea  the  deceaaed  in  his  lifetime  for  the  delivery  of  the  corn  by 
appellant..     After  hi.  death,   in  June  the  evidence     f.  nt9 

tends  to  show     that  a  demand  wao  made  upon  the  administratrix  to 
deliver  the  com,   though  this  is  denied  by  her.     In  August,  Bro*n 


asked  her  when  she  was  going  to  diver  the  corn  and  she  said  she 
would  not  do liver  it. 

Appellant*  claim  that  the  breach  occurred  in  August  hen  the 
administratrix  refused  to  deliver  the  corn,  and  at  that  tiir  the  xxfce 
price  6*f  corn  had  avanced  20  cents  over  the  price  that  it  was  00 
ted  for  with  deoeased  and  that  their  damages  should  he  fixed  ao  of 
that  date. 

The  trial  court  held  *ohat  the  measure  of  damages  was  ouch  sum 
as  would  represent  the  difference  between  the  contract  price  and 
the  market  ];rice  h^n  a  reasonable  time  for  the  elivery  of  the  corn 
had  expired,  and  modified  appellants*  instruction  to         ct. 

Where  no  time  of  delivery  is  specified  on  sale  of  chr.ttels  a 

reasonable  time  under  all  the  circumstances  will  be  implied.  What 

was  a  reasonable  time  under  all  the  circumstances  in  this  case 

was  a  que. -t ion  of  fact  .."or  the  jury  to  determine,  Tho  administrators 

of  the  estate  had  no  power  to  crrfcend  tho  time  for  the  delivery  of 

this  oorn.  It  was  simply  their  duty  to  co  J  ect  the  asuet3  and 

the  debts  of  the  deceased,  and  thoy  had  no  power  or  authority  to 

modify  the  terms  of  the  contract  made  by  the  deoeased.  :.'o  evidence 

of  any  conversations  b.        -listrators,  or  either  of  ;hemt 

the 
tondOtf  to  recognise   the  validity  of   contraot  or  varjring  the 


terms  thereof  was  competent.  After  the  time  for        or- 
nance  of  a  oontraot  has  passed  any  arrangement  ljiade  between  the 
parties  "or  the  performance  of  the  contraot  at  a  different  tia  s  io 
not  binding  unless  supported  by  a  new  consideration.   GloVe  I)rny 
inn  Co.  v.  American  Malting  Co.,  247  PUU  6*2,  _ 

in  this  case  evidently  found  the  reasonable  time 
for  the  elivery  of  this  corn  was  in  March  and  assessed  appellant*' 
damages  at  too  c- nts  per  bushel.  We  think  this  verdiot  was  warrant- 
ed by  the  evidence  and  that  the  trial  court  held  properly  to  theesw 
measure  of  damages. 

She  Judgment  will  therefore  be  affirmed, 

Mr.  Justice  Philbriok  took  no  :  art  in  the  consideration"  9n*  this 
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Piled  Dec.      27,    1913- 

•Mne   Oo. 
•     •-  Lant,  ) 

VH'  {   Appeal  fro..!  ...holhy. 

'or,-  (      { 

I  iion  by 

■>  notion  teMmiapsit  broiht  b,  ;. 

JhroaMn"  *°hl,K  Oo"»«"  kM  a.  ran 

~»  aconrod  by  **«      rtwe...     ,,o        /     lff  Qiaima  ; 

rooat'     e-M  *t»  »*••  -  *    • 

*.».!..„,  W„  ttM.ro.     ,on,er:,oi; 

ayer  «U  a  oontrnot  to  whM.  the  n0te3  Md  _ ,  _  ^^ 

rtU*  f.n  the  *.,«*.,  .,  nondarad  and  tho 

plaintiff,  apperls. 

on  ;o  w.cr  a.  xno.  ,.    .  «**.„,„  Jr.  of  .onnoj>  ^^ 

coated  to  tho  r,l„hole-,ho,,ard  Oo.  a  ,„■  ,  [0,0l,;. 

'  ■  traction  ,n,lno.   oon,aholler  **  „«m>  an,,  .  tea™'  of  h,        , 
Or-ont  of  a  »t.  fo  .     0n  ,ove  ,.or  3>   mo> 

-  0.  flonderaon  an  oorety;  tho  B0*.  .,,„„  to 

clloa  until  tho  notao  ana  fall; 
February  6,  lni,  ^  toofc  ^  ^     _  ^^    ^  ^ 

J»att.i  .ort.a.o  .p„  .h.Uor_ 

►  -one  an  Indebted^.,  of  ,  r,00  ovld„nood  by  M„ 


On  August  1,   1911,  appellant  extended  two  of  the  not en  and  took 
another  chattel  mortgage  on  the  property  covered  hy  the  mortgage  of 
February  6,  1911,   and  including  alao   the    property     overed  by  the 
TTiohol  -' hopard  nor t gage  to   secure  the  same  five  notes;   the  second 
mortgage   1:;  additional  security  and  provides  that   the  mortgage    of 

nary  6,  1911,  remains  in  full  force.     All  these  ohattc 
were  duly  acknowledged  and  rccorde!  at  their  reapeotivi 
In  September  1911,   a  Judgment  was  rendered  in  the  circuit   court  of 

i   county  against   J.      .  i  Jr.   for    ,790,46  on  which 

execution  was  baa  issued  and  Henderson  filed   a  debtor's  schedule  listing 
the  mortgaged  property  and  3ome  household     ooln  and  claimed  his 
statutory  exemptions. 

tell,  who  resides   in  Peoria  and  la  a  collection  agent 
for  appellant,  testified  that  he  first  mel  ringfield, 

ber       ,  1911;  that  while  re  >resenting  appellant  he  had  loarnod 
that  appellee  had  an  unrecoi*  age  against  Sanderson; 

attempted  to  communicate  from  Peoria    ith  appell< .  Lbyville  aver 

the  telephone  a  d  learned  that  he  was  in  9prin  field;  that  ho  Darnell, 
went   to    -pringfield,  found  out  whore  appellee  wan  at  ay  lag,   hunted  I 
up  and  told  him  that   he  had  learned  that  he,  ,  had  an  unrecorded 

mort^are  and  "asked  Mr«  Tollman  if  consider  ^ion  to 

buy  our  claim  and  wo  make  an  assign  :ont  of  our  mortgage   to  him,   he  said 
to  me    !I  *>avo  heon  up  there  and   I  have  looked  the  mat  tor  over"  , 
I  havo   ™ot  a  co  ^y  here   or  a  description  of  the  indebtedness'    and  he 
'I  have  too".     He  further  testified  that  ho  had  memoranda  of  the 
appellant's  and  the  TTlohols-Shepard  mortgages  there,   and  that   ap  elleo 
examined  them  and   that   appellee  also  had  oo  oie3   of  his  own  of  those 
mortgages;   that  h<    read  to  appellee   the  clause   in  appellant's 
covenanting  that  the  mortgt  :or    vas  lawful  own 

rty  of  the     ro  crty  described   in  the   Mortgage  and.  that   it  was 


"rom  incumbrances  except  legal  claims  now  of  roco.    , 
that  appellee  at  that  dm       b,  re 

was  a  legal  mortrago  o     rooord  ahead 

of  It;  that  appellee  aald  he  would  talk  with  his  attorney 
him  at  Clinton  tbr   first  of  the  next  week;  that  on  October  2,  1911,  he 
met  appellee  ,      Le  attorney,  in  Clinton  fcel; 

that  he,   Darnell,  had  oho  of  the  notes  there  and  61  red 

up  the  amount  due  on  tho  five  ::otoo     nd  that  appellee  said  "send  to  the 
|«  I«  Oase  .tents  of 

in  blank,  and  that  he  would  pay  the  principal  -tea  in  full 

with  interest  at  sever,  per  cent   to  OotoK .      ,  said 

forward  a  draft  for  the  full  a  ount  to  a  hot 

the  witness  acocpte"  appellee's  of  for.     Darnell  further  testified  that 
on  October  9,  ho  over  tho  telephone  that 

assignment  of  tho  notes  and  mortgages  ready  to  deliver  to  him  and  that 
appellee  replied  that  h«  would  not  take  the  noteo  and  mortgages  of 

nt  and  that  this  convorsati  >n  October  10,   substantially 

ted  over  the  tele  hone.     On  October  19   Darnell  rent  to 

'  helbyvillo  and  they  bo  ee  if 

they  sould  find  s  puron  om  sheller. 

Appellee  testified  that  he  had  no  information  about  the 
fTichol  -  a  at  tho  3prln  and  that  at  that 

meetir  Ld  he  would  take  tho  natter  up  with    .: 

Darnoll  met  hittakor,  at  Clinton  on  Ootobej      ,  ;jhoy 

discussed   the  value  of  tho  Mortgaged  property] 
of  tin 

client  they  did  not  notice  the  clause  in  it 
■exco  ]   claims  ?  ord";  that  ho  did  not  tell  Darnell 

that  take  the  ,  t  ho  did  not 

definito  answer,   that  his  attorney  advi  o  accept 


Darnell's  of  for  but  ,  refused  to  do 

It    -ithout  further  Investigation 
take  appellant's  notes  and  mortf 

mb  attorney  for 
og  examined  the  record 
morniw?  of  October  &,  1911,  but  the  over  the 

"hopar  ,.    did  not  look  far 

rnell  at  Clinton  on  October  2,  that    arnoll 
did  not  have  the  notes  but  hod  one  of  appellsn   ' 
wanted  a;;  oil.  it's  note::',  and  ,     hat 

Parnell  said  to  appolloo  that  E  thero  wasn't  any  question  about 
Mailman  being  able  to  protect  li  ,      I  you  -.11' 

mortgages  of  mine"  that  he  sal  rth 

£500,   so  engine  worth  considerable,  that   Darnell  stated  the 
amount  but  the  did  not  reraoraber  the  amount  ,         oro 

sheller  as  good  as  nev;,  wort  ,  I  L  thi       ituff  and 

pay  us  off  and  have  your  lor  clear,  that  the  horses  end  corn 

iheller  at  a  force  " 

,  I  ho  woul      '  I        >J 

that  Darnell  want  ovor  the  natter  again  and  f-  .  i  to 

appellee  that   It  looked  goo  Lt   like  doing 

it  he  coul<'     ive  hie  el  e  amount  and  appellee  said 

went  to  wait  ar/hile,  I  an  not  satis:  i     ,  it  to  inv 

latter*,  ancl    ffhitt  I   to  karnoll  Mid 

pet  the  notes  and  have  them  endorsed  so  that  llee 

woe  roady  they  coul     close  it  up.     vhittakor  testified  thai 
had  appellant's  mortgapro  there  itneas  looked  at  the 

ture,  v/ho  was  the  mortf^gee,  and  the  description  of  the 

id  not   read  the  remainder  of  the  mortgage  and  it 
was  not  rood  by  rjarnoll  and  that  nothing  was  sold  about  a 
■ishols-Sheoaxd  .  vLdenoe  od  or  an  to 


) 


occurred  at  the  meeting  of  Octobo-  2,  is  impeached  by  a  letter  he 
wrote  to  appellant  October  25,  in  whi  ya  he  was  pro cent 

Hoc  talkod  to  Darnell  and  agreed  to  pay  off  appellant »■ 
mortgage,  but  he  did  not  hno     of  the  prior  mortgage  covering  all 
the  property  except  the  corn  sheller. 

After  the    conversation  bn  October  2,     'arnell 
fonvarded  appellant's  mortgages  to  his  principal  for  H  ent 

and  appellee  the  same  day  went  to  Honder  anney  and  had  tho 

hay  br-ler  shipped  to    ihelbyvillo  and  endorsed  a  01-eJit  of  |£91«60 
on  the  notes  ho  held  a  iderson  dating  tho  ore 

Septe  her  7,  1911.     Appellee,  when  he  was  shipping  tho  hay  brier, 
learned  from  Henderson  of  the  Nichols- Shepard  mortgage  and  returned 
to  Clinton  to  investigate  about   it.  The  appellant  on  Oct or 
executed  an  assignment   of  its  two  mortgages  and  notes  and  forvrarded 
them  to  Darnell.     On  October  4,     hittaker  wrote  a  letter  to 
Darnell  stating  ho  had  discovered  the  Hlchol ■-;-;  hepard  mortgage 
and  that  he  supposed  Darnell  aid  not  know  that   it  -lor  lien 

on  tho  engine  and  horses;  that  he  "did  not  know  what  to  do  under 
the  circumstances,   but  we  are  not   seeking  to  take  any  advantage 
of  you,  but  want  to  find  out  where  we  are  at  before  we  start." 
In  i-iarch  1912     tho  Nichols-Che  parol  Co.  f  ore  el  0  eed    their  mortgage 
and  th  I  nt   foreclosed  its  mortgages,    and  sustained  a 

loss  of     366.74  on  the  amount    duo  October  2,   1911. 

She  evidnaoe  is   in  -Ureot  conflict,  the  appellant  began 
the  negotiations   for  the  sale  of  its  notes  and  mo  • 
Appellee  after  the  conversation  of  October  2,  1911,  dW    ir.v 
and  try  to  find  out  for  what  sums  he  could  find  purchasers  for 
the  horses  and  machinery  but  that  was  consistent  with  his 
statement  that  he  wanted  to  investigate  further  before  agreeing 


-> 


to  buy  the  notes  and  nti  ;y  baler 

'  olbyville  was   authorised  by    bhc   roserv-tion  in  ' 
and  hin   agreement  witi  a,  but  it  wan  subject  to  tbo  II 

'  videhee  of  op  ell  nt'a  vita 

Darnell,   as  to  what   occurred  at  the  meetiEg  on  October  2,   is 
contradicted  by  that  of  a.  elloe  and  ffhittakar.      it  wi  bion 

for  the   jury  to  decide  to  whom  thoy  would     .ive   oro  Ut,    and 
findir.    ,  roved  by  the  trial  court,   should  not  be 

disturbed  by  an  ap  tsourt  unlesr   some  error  of  ] 

at  tho  trial  which  roQulrea  a  reversal. 

During  the  examination  of  appallea  he  wa3  asked  what 
wan  tho  reason  for  wanting  to  investigate  further  before  taking 
'a  notes  and  mortgages  and  answered:    "Hi^  over  -mxiety 
from  the  start  to  tho  finish  for  me  to  take 

Thin  answer  was  excluded  by  the  court.     In  argument  to  the  .jury, 
counsel  for  appellee  commented  on  tho  anxiotyof  Darnell  to 

■Lee   buy  the  not  OS  and  mortgagoa.     The  evidence     fl  hat 

Darnell  first  telephoned  to  appellee,  then  went  to  Lold 

to  hunt  him  up  to  try  to  sell  him  the  not      ,  to  him 

twice  after  he  admit!  ao.  ellee  told  him  he  would  not   take  the 
notes,   and  a  few  days  after  appellee   told  him  he  would  not  take 
the  notes  again    vent  to     helbyville  to  see  him  and  wont 
to  3ee   if  they  could  find  a     urchaser  for  the  property  covered 
by  appellant's  mortrages.     The  argument  was  not  comment ing  on 
the  excluded  evidence,  but  was  argument  based  on  tho  note  of 
Darnell  and  inferences  legitimately  deduoed  therex  :      . 
There  was  no  error   in  the  argument. 

It   is  also  inslstod  that  the  court  erred  in  riving 
duplicate  instructions.  The  sixth  instruction  la  an  abstract 
proposition  of  lav;  telling  the  Jury  that  to  co  stitute  a  sale 
of  personal     ro  <-rty  for  future  delivery  the  minds  of  the   tv/o 


parties  auot  r.;eot  and  o{?reo  on  the  terms  of  tho  nale  a 
anythi.  fl  open  fox*  further  co>  rther 

sotlP  re  ia  no  complete  bargain*     rha  sovonth  Instruction 

is  the  oonorote  application  of  tho  lav?  stated  In  tho  oixth 
instruction,  and  tolls  oy  bollovo   fri 

qg  of  the  ovidenc' 
terras  an<l  oandltlona  of  tho  alio  god  sale  of  tho  chattel 
in  question,   then  the    Plaintiff  is  no  lad  to  reoovar* 

appellant1  s  sooonl,  fifth  m  ions 

!  ry  of  the  oano  tellin     the   Jturj  ront 

i  thai 
to  buy  the  note  ''used  to  carry  oul 

contract,   then  appellant  to  entitled  to    -ccovor  its  lo 
by  the  evidence. 

instructions  were  riven  as  a  series  and 
v;hile  the  appellee'"!    •  ixth  should  not  have     con  given  the   ^ary 
ooul :  i  otitlon  of  a;       *  is 

considered,  .lead  by  it.  rror 

in  the  oaae   tho  . 

:  -  m  . 
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.    .  Elliott.. 

:endant  in 


. 


.- 

■  la  an  action  o  to  circuit 

court  of  B.u.  county,  j       ,:  t„  rocoyar  ^  ,  ^^ 

for  the  OIW  abaction  .f  .  public  Lgh«*  unde,     s,0tion  74 

Of  8h»pta,  l:::,  P.eviacdr;t,tut,B.;'  l8ai0n,  ,„ 

™y.     r,ft,acd  to  bri*,  the  auii 

81,38  °':  mtmi  the  «at  to  .'  M'. 

'deration  c<  :>  .^ 

°Tr,t'Vltt'  -li=hi;Iwvi„r 

Uattoon  on  U»  .ootion    11  ,e  .canteen  and 

'-.on  and  bet™™  .action.  -  .  rf 

«»  ««  .  aection  lino  a.  eotahllahed  b;      .   .       :.30„, 

county    wrreyor,  U  ehovm  by  .  piut  mdo  by  the  said    Wutaon 

filed  with  a»  order  now  on  fll.  in 

concreting  a  fence  on  the  weat  h*U  f  . 

«*  count     deacrlbe.  the  center  of  ««  road  uo  M 
Urdoeunt  doaoribea     tha  c-nter  tf  t*    ■ 

tion  Una  oa  c.tabltahed  by  V*taon  and  acta  forth  the  ,  receding, 
e.tablie' 1*;     -,ha  road  in    „cenber,  1901.     The  order  loyl*.  out 
the  road  a.  act  forth    in  «,i.  count  atatoa  that  .he  canter  of  the 
road  la  the  aeotion  line  h,U,m  Mld  „,atim9, 

*m  defendant  filed  a  apeolal  pica  averring  that  a  p.- 
tition  .in,  I  ^  .  amA„  ot  ^  0Bn5r<>  p  swing  ta  ^  tosn 

-a.  ,«.«  to  th.  o^laoioner.  of  Mf^  .,  ^  xmMmi  ^  tam 
reprinting  ,:.  tion  of  the 

.  ^Ject  of  diaput.  and  repeating  that  a  extent     euWy„ 

-ycd  to  rcurray  and  »,:.  .  p^  « 

the   an.  and  found  ttet  it  M  aigncd  * 
t-lra     land  owner.  aMthat  th.     exact  location  of  .aid  road  1. 


-2- 


unccrtain  and  has  "been  in  litigation     fo:  rat  and 

that  it  ia  deairabln  that  said  road  be  rouurveyod  and  he 

at  it  ion  RrantodJ  rwarda  the  conniusioncra  of 

ya%»*«  highway!  eiqployed  two  survey ora  tc  in    reaurvey; 

the  aurveyora  n.    o  a  aurvey  <  ;  that 

the  comisa  ioneru  of  hi  ;hv.ayB  approved  of  tha  report  ,;.r- 

veyora  ana  ordered  said  road     relaiu  and  cp?nc-d  on  the;  line  etaked 
out  by  t.he  aurveyora)  •eourvey  ted 

the  fence  on  t'  t    basonfcxy    boundary  line/  o?  a&id  reourvoy  and 

not  on  any  other  and    b;  hhereaf  1 

ing     that  .\  -una    upon  nt  line  frci*»  that  found 

in  the  ro  aurvey  and  fron  aettin,"  ant 

for  the  pi  naid  fence  on  aaid  line.     The  plaintiff  deaajOPrad: 

to  thia  plea.  The  desairrer  waa  overruled  and  plaintiff  standing  by 
ita  demurrer  Ju  /^nent  nil  oapit  was  entered.  The  plaintiff  proaeoutea 
thiawwrit  of  error  to  ravlow  that  judgaent. 

The. only    ;uoatlon  presented  ia  r  not  the  town  of  Mat- 

toon  by  bha  rem.\rvcy  and  fixing  af  the  we  at  lire    c  highway  in 

question 
ia  aa  o  proeooute     a  ouit  to  ■h'Hb.uuc  reoover  a  -on 


the  defendant  for    building  a  fence     n  a  liner/Stich  t3ie   town     haa  ea* 
tabliahed  aa  the  b  .undary  of  tha  road,  rine  of  eatoppel  in 

paia         pliaa  to  oanioipal  oorporationa  hut  the  iniblic    'ill  only 
«a  aatoppad  or  not  aa  justice  may  require.  Hartal  va.  City 
St.  Louia,   94  111.,    67i   Roby  vb.   City  of  Chicago,   64  111.,  447J 

Supervisora  ,o.  City  of  Lincoln,   8l  111.,  1*>6;  People  va.  Union 
Oaa  Co.   ,  2$4>  111.  395  .     '    \i  of     Chicago     v»a?     3  itta- 

burg  C.C.  .    ,      ..,-!■  III.,   220. 

The  oonriiaslonera  of  Highway*  represent  the  the 

Statute,   Sootion  37     Chapter  121,    it  is  '.y  on  tha 

tion  of  twelve  J.and  owner  a  to  erjjploy  a  surveyor  and  have  any  road 

designated  In     uoh  petition  reaurveyodf  when  tha  exaot     location 
af  auoh  road  ia  uncertain.     Thia  waa  nut  a  proceeding  to  eet&bllafa 
a  road,  but  only  to  aac  ?rtain  the  couraee  and  distanoea  of  one 

^ed  to  be  already     eatablished.     ?hio  proceeding     did  not  eatab- 
llah    or  prove  anything,  b  ilonere  olaloed  that  a 


road  existed  survey  was  mads.   It  X   ft  »of  if  its 

exiatenoo  exaotly  as  i  ,, 

of  esto.-i-ing  g,ho  public  Lag   Lh&t  the  rood  ia  uron  i 

f  rent  lj  Its  3urvoy»#     (J entlcnaa  va.   Could,    -  ..      ,'1. 

The  roaurlrrty    mad*  on 
aprvval  <:rvey  hy  ssionere  constitute  a  clear  ad- 

mission that  the  line  established    hy  that  rosurvey  is    ha  line  of 
and  catope  the  zo\m  te  such  is  not  the  lino. 

Shi'lda  vs.  Rosa,  VJ8  111.,     I   .  r«w  in  sustaining 

the  demrrer  tx  sad  the  judflnnnt  la  affirmed* 


85I.A.79 


/ 


Oon.  ■..  60K-  ct.*.,  ,       J. 

Tiled  Deo.  27-  I913- 

Thonas  B.  Cochran., 
Ajppelleer 

■ 
ve  . 

•  Appeal  ffran  CoIob. 

City  of  Charleston, 
rtlsni, 

peon,  J^ 

This   to  u„  action  ,  ^  ama  ^   ^^^ 

Si*  of  Charieston,   to  reco^r  for     orsonal  inju-les 
sustained  by  plaimiff  averred  to  hav,  ba'en  »w  by  «, 
of  the  d,  fondant.     Upon  ,  trial  before  a' jury  a  , 
awarding  plaintiff,  ^  ^8o0.  dam#B  on  ^  ^^       ^ 
■M. 

nation  contains  three  counts  in  ...oh  .f  which  it 
is  averred  it  was  th.***  duty 

Ue    sidewalks  °n  ■  rtain  public  str -,.»,   i„  goos  „nd  t;ttfe  „_ 
Pair,  yet  the  defiant  not  reGarding  its  dut:,  .«,  „„„„„ 

the  sidewalk  to  bo  and  remin     in  bad  and  unsafe  repair  in  this     etd. 

•vUaM   for  appel.se   ,how.     that   „,„  oUy  ex<jav       (   ° 
a  hole  i„     the  boulevard  between  a  cedent  sidewalk  and  the  .  curl, 
by  the  .u.  of  th.  pavera,nti     h*  the  h*.  „  parallel  v,ith  th0 
sld.walk,  and  about  aix     feet  lons>  %„  ft.t  ^  ^  ^  ^  ^ 
and   that   th.  appelle.  „!lUs     ^.^  alonE  on  ^   ^ 
daylight,  vfor.  six  8  ..clock  on    .he  ,„.rnl)te  ot  ^^  J0> 
.topped  into  the  hole  and  .as  injured,  »d  that  thsr.  w  .s  neither  ^ 
11  .'ht  or     arninB  by  ths  hole  nor  any  cov  ming     ov  r  it. 

The  evidence  for  appellant  show,  that  the  hole  wa.'.Xouvated  by 
th.  olty  down  to  a  sew.r,   that  it  wu.  thrs.  «.  a  half  feet  deep 
and  twenty  to  twenty  tv,o  inches  wide,   that  the  city  employes  covered 
the  hols  with  oak  tiabers  two  inches-thick  and  four  inches  wide,    ,he 
evenin,  bofors  th.  aoci-dent,   „.  placsd  a  red  licht  on  the  ,i  .  „, 
«*  b,    .h.  side  of  ths  hols  for  ths  purpoee  of      -.^ine  tniT<!-, 

""  °Ondltl0n  *  ""  •*»«•.  *  the  lantern  .a.  burning  *f- 

»•»    he    ...  ai.s  claims  he  et.pped  into  the  hole. 


tidenco  does  not  show  d  any  serious 

injury,  he  had  no  bones  broken  or  serious  bruises;  allow- 

ed   T'!  olearly  excessive, 

Th*  declaration  avers     that  it  «m  duty  to 

•  sonable  care  to  ?  its     streets  In  safe  00  -  Sxxoxh. 

fourth    instruction  ;:iven  at  the  request  I  at  tells     hi  jury, 

that   it  was  the  duty     o:*  thfl  city  to  put  up  guards  or  notices  to  warn 
travellers  eous  condition     of  its  streets,   or  to  pr 

30 

such  hole  as  to  nrJce  the   street  reasonably  safe   for  travel,     .nd   if 
the   citv   '"ailed  to   do   30,   sad  by  re  .i;on   the    .-of  tt  lie 

"o,  was  injure.  ,  ant  v/ill 

he  liable  for  the   Injury  sustained.     Xhfl    ."ivst,   sixth  and  eleventh 
in  t motif 1  tell  the  jury  in  oubur.anoe   that  if  it  believe! 
the  appellee  was  injur.  ,tion  or  any 

count  thereof  ndant  was  guilty  q  ice 

charged     La  olaration     or  any  count  tliereof  , 

Shoald  he  for  Lit    •  declaration  aver: 

city  to  be  greater  *x  than   the  law  requires.     It  requi  ity 

to  use  re  .oonablo  care  to  keep  its  stre  to     absolutely  safe,  vhile 
the  law     only  requires  a  city  t©     use  reasonable  its 

Streets  reasonably  safe   for  travel.     City  of  P.ock  Island  vs.  Ola 
217  111.,  185 1     'olway  vs.  City  of  Chicago,  2.59  HI.,  486. 

:.natructiona  arc  or  oncouo  in  some  of  them  stating  a 
tive     duty  of  the  city  to  make  its  streets  reasonably  safe 
in  stating     it  was  th  kho  oity  to  u  to 

■Mkfl    its  streets  safe*     The  requirement  of  reason 

city  to  make  its  otreeto  reasonably  safe     should  be  in  each  in  t ruc- 
tion inaamuoh  declaration  Mis  duty    greater  than  the 
law  requires.                        oaoons  indicated  the  jugment  ia  reversed  and 
the  eeaoe  reman  od. 

Rev  rsed  and  Remanded. 


^ 
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.T.Bawleigh  Medical  Co., 
— <mdan^   in  Ilrror* 

VG, 

.    .  It. 

'■lit  iff  in  J^ror- 


|  son,  J. 

•    .lawlcigh  lfodioaJL]  C  our  any,  ■  f 

suit   in    assumpsit  against  J.V.Bas4stt, 
a     count  upon  a  promissory  note  fot- ;fe'12>.20-  dated  -arch  13  ,190$f 

m  OOmmon  counts.  The   defendant    pleaded  the  general  issue 
with  notice  of  sst  off,  and  :.  .1  plea  of  total  failure  of  conoid 

eratlon.   The   special  pica  was  ameJlSd  in  June,   1912,   and  as 
avers     that  t]i*  several  tttpj  osed  iausea  of  action  in  ths  declara- 
tion Mentioned  are  on*  lata,  namely  the  note  in  ths  said 
declaration  mentioned,  add  that  «*s"nots  was  S&x&a   :iv«n  for  a  re- 
lease of  the  defendant  by  the  plaintiff  frost  a  void  contract.  It 
pleadethe   aaid  cor.  net,      ofeW  ia  dated  March  3,   19CM-,   and   ie  an 

isst  by  t  c  plaintiff  to  furnish  to  one  D.B,      .   d,  its  sales 

nan,  medicines  and  goods  at  xvholoaale  prices 

to  said  salesman  an;  for  whioh  ths  salesman  agroco  to  pay  in  a  cer- 
tain manner,  and  e;yirea  by  limitation  March  1,  1905.     It  ia  aigned 
by     plaintiff  and  ths  salesman,   and  following  tho  signatures  of  the 
partiea  ia  a  guaranty,   whioh  rsoitesthat  "In  sonaideration  of  tj 
pointiaont     of  the  above  named  person  as  salesman  we  guarantee 

nt   of  any  balance  due  from  him  to  said  T.T.Bawleigfc  I'odi- 
oal  Company  and  remaining  unpaid,  upon   its  books  at  to  of 

acceptance     of  this  contract*  and  upon  ita  termination  from  any 
cause  the   bsaodiato  payment  of  any  balance  due  oaid  plaintiff 
not  exceeding  five  hundred  dollars.  The  guaranty  is  signs*  by  J.Y7. 
Barnett  and  two  other  parties.   On  ths  b;.ck  of  a*c     .         I     re  a 

of  conditions  and  an  endorsement  "accepted    May  16,  1904". 
The  pica  seta  out  the  contract,   the  guaranty  andsoaant  the'  oonditi 
a  back  of  the  sontraot   in  Haec  verba.       The  plea  further 


m 


tltat  Wood  at  t3io  time  the  contract  ,ras  executed  was  indebted  to 
plaintiff  in  aver  the  sun  of  five  hundred  dollars 
was  not  disclosed  to  defendant,  cfendant  did  not  Iiave 

knowledge  of  the  existence  of  the  indebtedness  at  the  time  the 
guaranty  *fas  signed  nor  until  Ion:  after  he  erteouted  said  note; 
tluvt  thecontract  was  signed  by  plaintiff  and  Wood  on  Uarch  3t  1904, 
and  tliat  the  guaranty  was  not  signed  by  the  do  endant  until  : 
t  -r  i   at  date]  that  iuoh  contract  of  surety  was  signed  by  the  defen- 
dant at  lie  request  of  Wood  and  am  not  at  the  request  of  plaintiff, 

it  the  tine  said  contract  of  guaranty  wassigned  there  was  no 

present 
■gent  of  plaintiff  corporal;  ion^exoopt  the  said  "  oodj  that  t] 

dant  in  signing  said  contract  of  guaranty  me  rely  i  ff         If  as 

surety  "or  said  Wood  and  this  d        .'as  never  not i. led  by  the 

plaintiff  that  it  accepted  hia  as  guarantor  o-  surety;       is 

defendant  never  had  any  knowledge  that  he  lod  as  a 

guarantor  on  said  contract,  until  after  said  Wood  had  defaulted  un- 

~\o   terns  of  the  contract  as  hereinbefore        :  ;       aid 
Wood  was  not  appointed  as  a  salesman  of  plaintiff  in  consideration* 
of  this  defendant  signing  said  contract  of  guaranty  an  that  said  Man 
Wood  was  at  the  tine  defendant  signed  said  eontr        ;3man  of 
pi  lntiff.  The  plea  further  avers  that  because  the  said  debt  was 
contracted  long  before  said  contraot  was  made  and  beoauae  the 
defendant  was  never  notified  or  had  any  knowlodgi  t  at  he  « 
ed  under  said  contract  ,  and  because  said  Wood  was  not  appointed 
salesman  for  plaintiff  in  conside^ati   a  »  ihe  signing  of  said  guara:^ 
ty  by  Jiis  defendant,  said  contract  of  guaranty  was  void,  of  no  ef- 
fect .Md   not  binding  on  this  defendant;'  that  the  only  consideration 
for  the  signing  of  said  supposed  note  was  the  said  void  contract  of 
guaranty  and  said  contract  was  not  a  good  or  valuable  consideration 
for  said  note  and  said  note  was  without  any  good  and  valuable  con- 
sideration and  this  the  defendant  is  ready  to  verify. 

The  plaintiff  demurred  to  the  speoial  plea,  T  c  court  sus- 
tained the  demurrer,  The  cause  was  then  lieard  by  the  court  and 

ent  rendered  in  favor  of  plaintiff  for  the  fealan        ing 

noto. 


The  defendant  aaslgna  error  on  ,he  ruling  of  the  oourl  on  the 
demurrer  to  the  apaoial  plea.  While  the  plea  is  inartl  fie  ally  drawn, 
contain*  smoh  repetition  and  aurplusage, and  is  bad  for   duplicity 
if  that  queation  had  been  3  -<■/  rly  raised,  tha  substance  of  the  plea 

at  there  was  no  consideration  far  tha  note  /  >asd 

con al /oration  w  a  a  release  of  the  defendant  from  a  void  oontraot  J 
and  tliat  the  contract  of  guaranty  waa  void  in  tMs,  that  it  waa  aign- 
od  at  the  request  of  the  salesman,  Wood,  after  the  oontraot  "be- 
tween Wood  and  plaintiff  had  been  executed  a  d  that  it,       tract 
of  guaranty,  waa  not  a  binding  co  tract  until  plaintiff  notified 

idaat  that  it  aooaptod  the  guaranty  .-aid  tlutt  it  never  did 
notify  the  defendant  that  it         the  guaranty  unti:  after  Wood 
had  defaulted  under  tha  principal  contract. 

One  defence  urged  in  the  1  lea  ie  that  Wood  at  the  time  the  con- 
fer et  was  signed,  was  indebted  to  plaintiff  in  tha  autt  of  over  five 
hundred  dollara,  and  that  that  fact  was  not  disclosed  to  defan  'ant 
and  avera  that  defendant  ami  not  hound  in  law  to  pay  the  indebtedness 
for  which  said  note  was  ,:iven«  The  oontraot  if  warranty  hinds  tha 

ant  to  pay  any  balance  due  from  Wood  and  regaining  unpaid  upon 
its  books  at  he  date  o^  the  acceptance  of  the  oontraot  an  waives 
all  right  to  notice  as  to  the  ac  ount  of  said  Wood  but  provides 
that  the  defenJont  ia  entitled  jtnac  apon  requeat  U 
of  tha  condition.  It  ia  1  ar  that  the  part  of  the  plea  aatfcixgx 
setting  up  an  indebtedneaa  at  tha  time  the  contract  was  executed  did 
not  auk  sot  up  a  valid  defence. 

Another  d  fence  ttrgad  ia  that  the  instrument  signed  by  d« 
dant  w  s  only  an  offer  of  guaranty  and  that  there  was  no  notiee  of 
the  acceptance        offer  of  guaranty.  The  cor. tract  if  guaranty 
is  written  on  the  sumo  paper  as  the  contract  if  employ  ent  and  under 
the  contract  of  employment.   Wood1  a  name  is  not  mentioned  in  the 
guaranty  contract,         ins  by  atating  "In  consideration  of  the 
appointment  of  tha  above  named  person  as  salesman  wa  hereby  guarante" 
eto,  '        it  of  any  b  lance  due  hi*,  and  upon  the  termination  of 


■ntract  o."  employment  which  ran  until  Inarch  1,  1905,  the  i 
diate  |  :.r:  .-mt  •  so  etcr*  and  waives  all  ri  ht  to  notice 

as  to  the  account  of  said  salestuji. 

Li  suit  is  not  one  to  recover  on  the  contract  of  guaranty 
but  to  recover  on  a  note  given  "by   the  guarantor 

ter  the  tine  for  which   •  tup  osed  gua  anty  was  given  hid  expi-   • 
It  amy  he  a  u  stion  whether  any  recovery  could  be  ]xad  in  a  suit 
upon  the  guaranty,  She  defendant  pleads  that  the  not"       /en 
for  a  release  from  the  guaranty,  Tnc   plea,  vxhlle  it  leads  evidence 
and  conclusions  atibt  does  not  plead  any  faot  as  to  how*bhe  note  was 
given.  The  averment  is  that  the  note  was  given  far  a  release  from 
the  contract  and  then  pleads  the  sup  osed  contract  but  toe a  not 
aver  any  facts  constituting  the  release.  The  stateiawMMi  of  a  re 
is  merely  a  statement  if  a  covnlusion.  The  facts,  if  any,  whioh 
constitute  the  supyooed  relea.        be  stated  that  the  court 
may  determine  whether  it  was  or  not  sgx  given  for  a  release  as 
averred.  The  demurrer  is  special  on  that  question  and  tnere  was 
no  er~or  In  sustaining  it. 

It  ia  also  assigned  for  error  that  the  court  erred  in  over- 
ruling a  Motion  for  a  continuance.  There  is  no  Motion  fcr  a  contin- 
u  nee  or  Shewing  thereon  in  the  bill  of  exceptions,  hence  that  ques- 
tion is  not  preserved  for  review. 

Aemturrer  to  the  pecial  amended  plea  was  sustained  "o- 
vembcr  18,  1912.  In  December,  after  the  case  was  set  for 
the  defendant  moved  for  leave  to  file  three  additional  pleas. 
This  motion  was  overruled  and  defendant  insists  this  was  error- 
Tho  pleas  were  the  same  in  substance  as  the  amended  additional 
plea.  The  defendant  should  have  made  his  application  to  file 
additional  pleas  before  the  oase  was  called  "or  trial  eo  that 
the  plaintiff  would  not  be  taken  by  surprise  or  the  business  of  the 
cou-t  delayed  .  City  of  Chicago  VT«.  Cook,  204  111.,  375;  Dow  vs. 
Blake,  148  111.,  76-  The  application  was  addressed  to  the  discre- 
tion not  se        ;on  why  the  defendant 

lttod  to  cause  a  continuance  by  reason  of  his  dilatory 
. 


We  cannot  aoy  the  ruling  of  the  court  was  erroneous.   Inding 
no  orvor  in  the  case  the  Ju  dgaant  is  affirmed. 
A  ?  7  Z  B  V  B  9, 

lfi%  Justice  Ehillriok  took  no  part  in  this  decision. 
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Gen.  Uo.  6l07.  October  Term,  3.913-         Ag.  No.  17. 

Piled  Dec,  27-I913- 

Joseph  w".  Johnson*, 

Appellee- 

vs«  ;      Appeal  from  Vermilion. 

Danville,  Urbana  and  Champaign 
Ey.  Co.,r 

.  Appellant- 


Thompson,  J.- 

This  is  an  appeal  by   the  defendant  from   a  judgment  for 
$2500.  against  it  for  personal  injuries  sustained  by  the  plaintiff. 

The  plaintiff,  a  truck  farmer,  while  driving  along  a  pub- 
lic highway  on  his  way  to  Urbana,  was  struck  by  a  telephone  pole 
which  the  employes  of  defendant  were  lowering  by  means  of  ropes  and 
pulleys  attached  to  a  new  pole  after  ft he  pole  which  struck  defen- 
dant had  been  cut  off  at  the  ground./  The  plaintiff  while  sitting 
in  lis  wagon,  seeixig  the  pole,  which  had  been  lowered  to  within  a 
few  feet  of  the  ground,  swinging  in  a  circle  towards  him,  put  his 
foot  forward  to  keep  it  from  striking  his  body.   It  struck  his  heel 
and  knocked  him  from  his  seat  into  the  back  end  of  his  wagon  in- 
juring him. 

It  is  insisted  that  there  was  error  in  permitting  plaintiff 
to  testify  what  he  could  earn  i*  his  business.   Upon  his  direct 
examination  the  question  was  asked:-  "Well,  about  what  could  you  earn 
approximately  at  your  business  one  year  with  another  one"?  An  ob- 
jection was  overruled  and  plaintiff  answered,  $l50o'#  The  declara- 
tion contains  an  averment  that  because  of  the  negligence  of  the  de- 
fendant he  is  permanently  injured  and  hindered  and  prevented  from 
transacting  his  affairs  and  ordinary  business.   "The  rule  deducible 
from  the  cases  in  this  state   is  that  in  order  to  recover  compensa- 
tion for  inability  to  work  at  plaintiffs  ordinary  and  usual  employ 
ment  or  business  all  that  is  necessary  in  the  declaration  is  the  gen 
eral  averement  of  such  inability,  caused  by  the  injury  and  consequent 
loss  and  damage,  and  that  proof  if  Ms  particular  employment  or 
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business  and  of  his  ordinary  wages  and  earnings  therein  is  admiss- 
ible in  evidence  under  such  general  averment".  C.  &  E.R.R.Co.  vs. 
Meech,  163  111  .  305;  Barnes  vs.  Danville  Street  By.  Co.  235  111, 
571;  Union  Traction  Co.  vs.  Brethauer,  223  111.  ,521.  The  question  ij 
improper  in  that  it  asked  how  much  he~could  have' earned;  it  should 
have  asked  hww  much  did  you  earn.   It  was  proper  for  him  to  tell 
what  his  earnings  were,  but  he  should  not  ,  however,  be  permitted  to 
guess  what  he  Might  have  earned.   The  objection  to  the  question 
should  have  been  sustained  because  of  its  form. 

Dr.  Pinch,  an  expert  witness,  who  had  never  treated  the  plain- 
tiff out  had  taken  a  radiograph  of  plaintiff t3  foot  was  permitted  - 
to  testify  that  he  had  heard  the  testimony  of  the  plaintiff,  as  to 
how  he  had  been  injured,  and  over  objection  testified  that  in  his 
opinion  as  a  physician  from  plaintiff »s  description  of  the  accident 
as  to  how  he  received  his  injury  that  said  accident  would  have 
caused  the  injury  shown  by  the  radiograph.  Dr.  Burris  the  attend- 
ing physician  testified  also  basing  his  opinion  on  the  testimony' 
of  plaintiff.  There  was  no  dispute  over  the  manner  in  which  the 
plaintiff  was  injured*,  the  only  contention  was  over  the  extent  of 
the  injury  and  as  to  its  permanency.   -Opinion  evidence  is  admissible 
only  upon  subjects  not  within  the  knowledge  of  men  of  ordinary  ex- 
perience, and  upon  the  ground  that  the  facts  are  of  such  a  nature, 
that  they  cannot  be  presented  in  such  a  manner  that  jurors  of  ordia- 
ary  intelligence  and  experience  in  the  affairs  of  life  can  appreciate 
therm  in  their  relations  and  comprehend  them  sufficiently  to  form 
accurate  opinions  and  draw  correct  inferences  from  them  on  which 
to  base  intelligent  judgments.   The  opinions  of  witnesses  should  not 
be  received  as  evidence,  where  all  the  facts  on  which  such  opinions 
are  founded  can  be  ascertained  anfl  made  intelligible  to  the  jury". 
Yarfcer  vs.  C.  4  A.  RY.Co.,  235  111.  589;  Hoffman  vs.  Tosetti  Brew- 
ing Co.,  257  111.,  185.  The  questions  should  have  been  put  hypoth- 
etical^ and  the  jury  have  been  left  to  make  the  application  of  the 
evidence  ,  if  they  found  the  evidence  justified  the  statements 
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made  as  a  "basis  for  the  hypothetical  questions.  The  questions  as  as- 
ked also  permitted  the  witnesses  to  usurp  the  province  of  the  jury  , 
Schlauder  vs.  Chicago  &  So.,  Traction  Co.,  253  IH»  154-.  However  as 
there  was  no  controversy  over  the  manner  of  the  injury,  we  do  not 
hold  that  the  questions  put  to  the  physicians  and  their  answers  were 
of  themselves  reversible  error. 

It  is  argued  that  the  third  instruction,  which  was  concerning 
the  measure  of  damages  is  erroneous.   It  told  the  jury  that  if  the 
jury  "believed  from  the  evidence  that  plaintiff  "was  injured  in  his 
ability  to  labor  and  attend  to  his  affairs  and  generally  pursue  the 
course  of  life  he  might  otherwise  have  done  as  well  since  ts   before 
the  injury"  and  that  such  injuries  were  inflicted  through  the  neg- 
ligence of  defendant's  employes  as  alleged  and  that  plaintiff  was 
in  the  exercise  of  due  care  "then  the  jury  may  assess  such  dama- 
ges as  will  complnsate  said  Johnsoji  for  all  the  loss  he  may  have 
sustained  that  is  a  necessary  result  of  such  injuries,  if  the  evi- 
dence shows  he  sustained  any  loss  as  a  result  of  such  injuries". 

Defendant  contends  that  the  ^phrase  "and  generally  pursue  the 
coursee  June  of  life  he  might  otherwise  have  done"  authorizes  the 
jury  to  speculate  on  the  damages  sustained  by  plaintiff  without  re- 
gard to  a  purpose  to  follow  the  occupation  he  was  then  engaged  in 
hut  in  following  some  other  occupation,  he  was  not  engaged  in  and 
not  shown  by  the  evidence  to  have  been  his  intention  to  pursue  and 
that  the  last  part  of  the  instruction  does  not  confine  the  jury  in 
its  assessment  ±x  of  damages  to  the  evidence  on  the  question  of  dama- 
ges. 

The  jury  had  the  right  to  consider  what  effect  ,  if  any, the 
plaintiffs  injuries  will  have  on  him  in  the  future  in  regard  to 
his  power  to  earn  money  by  his  labor,  but  they  should  not  be  permit*- 
ted  to  speculate  upon  anything  he  might  do  that  is  not  based  upon 
or  shown  by  the  evidence.  While  it  is  not  necessary  that  a  witness 
should  testify  to  ±3naamrtd|  the  amount  of  damages  that  would  com- 
pensate him  for  his  pain,  suffering  and  inability  if 

any  to  labor, as  formerly,  yet  the  jury  must  base  their  verdict  on 
the  evidence. 


In  cases  of  this  character  the   damages  are  to  te   determined  "by  the 
jury  from  the  evidence  viewed  in  the  light  of  their  judgment  and 
experience   in  the  affairs  of  life,   and  they  should  he  re- 
strained "by  the    instruction     to  the   evidence    in  the   case   showing   or 
tending  to   shww  the  damages.      Chicago  City  Ry.   Co.,   vs.     Mead,   206, 
111.   174;  C.C.C.  &  ST.L.  RY.Co.  vs.   Jenkins,   1#—  ill. ,398;   Chicago 
tc  Milwaukee  El.  By.  vs~",  Kremple,   ll6  111.,  App.   253;    ill.   Cent. 
R.R.Co.  vs.  Farrell,   86  Ill.,App,  436.      The   instruction  was  erron- 
eous in  not  confining  the  jury     in  their  asseafflnenA    of  damages  to 
the  evidence   on  the   question  of  <ffamages# 

For  the   errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded* 

Reversed  and  Remanded- 


1 
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Qen.  Ho.  6115- 
W.W.Hooper, 


Agenda  :ro  .  3. 

Filed  Dfc.  27,  1913- 


Appellee- 
Edna  Thoraa., 


Vs«  'ileal  from  Christian, 


ApV'^ll(-4it- 

P80M,   J*_ 

The  complainant  filed  a  bilj.  to  foreclose  ..  ,.3 

1  for  the  sum  of  0590.70-  the  defendant  nswered  denying  aU 
the  allegations  of  the  bill.  The  oiJm  wa3  referred  to  a  speoUl 
■arte*  to  report  the  evidonoe  with*!  .ng.  of  fact. 

meter  reported  the     evidence  ,ding  th/,  :;iant 

was  entitled  to  a  lien  for  #413.09-/  adant  filed     .xeeptioa. 

to  the  report  of  the  matter.     Wwn^h.  taking  of  evidonoe  was     be- 
Gun  Mh  .nt  made  a  tender  of  $.236.2:; 

tto,  thereby  admitting  that  en*  inant#     ^^  u- 

report         the  roaster     was  f^     the 
4er  ae  pa,  ,  „«  upon  th0  ^^  WftM  ^^  ^  ^^ 

of  the  meter  wae  approved  and  a  deoree  rendered  in  favor  of  con- 
•plainant  Hr  the  balance  *l76.8l-     The  defendant  a«  .ale. 

There  ie  no  nation  of  law  involved  in  thi.  case,   only 
eetione  of    faot  ore  -  resented,   and  aa  to  them  the  evidence  i8 
conflicting  and  without  any  clear  preponderance     either  way. 

show,  that  the   defendant,   l  -horized 

agent,  made  a  verbal  contract  with  the  complainant,  who  is  a  con- 
tractor and  builder,  to  remodel  end  repalr  a  holi3e- on  hfir     ^ 

The  evidence  of  defendant  shows  that  a  oontr  ot  wa.  made 
•eteoen  the  parties  to  the  remodeling  of  the  house,  but  tend,  to  .how 

AM  compl.in.ant  was     ot  authored  to  buy  material  to  be  used  in 
•uch  ,ork  at  hi.  own  .*  ense,  but  was     etherized  to  buy  it  and  have 
it  chared  to  defonaont.     it  also  ten  s  to     show  that  the  co^lain- 
*nt  and  ..ie  men  were     to  have  forty-    ,.„t.     an  ho*,  ir  wrk 

The  defendant  also  insist,  that  the  complainant  did  not   fami* 
a«     any  hour,  wo  k  a.  it  claimed  by  complainant. 


•  - 


The  evidence   for  complainant  is  that  he  and  his  men  were   to  re- 
ceive    forty  cents  an  hour  and  the  v  board  and  lodging  and  that  noth 
ing  was  said     about  who  wa,-   to  furnish  the  material  further  than  that 
he  had  the   contract  of  remodeling  the  house.     A  review  of  all   the 
evidence     sustains  the   finding  that  the  co  plainant  furnished  and 
paid  for  labor  to  the  amount   of  $396,    at   forty  cents  an  hour 
without     including  anything     for  board  and  lodging,  mill  work  and 
flooring  $57.^5, and  miscellaneous  expenses  #14..09-  amounting   in  all 
to  the  sum  of  #469.19  on  which  the  defendant   is  entitled  to  a  credit 
of  §55.19  in  addition  to  the  amount  tendered  leaving  a  b  1  nee  of 
$176.81.   due.     The  evidence   sustains  the  decree  and  it   is  affirmed- 


APEIRMED. 
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B.B. Minor, 

-Appellee- 

V5. 

William  I$moh., 

Appellant., 


October  T 
Piled 


- 


rra,  1913- 
27   ,  1913- 


.  26- 


Appeal  f 


Thompson,  J". 

The  plaintiff  brought  si;  against  defendant  in  assumpsit 
to  recover  a  balance  claimed  to  be 

in  favor  of  plaintiff  for  $179.94  o£  whieh  Judgment  was  rendered 
and  the  defendant  appeal*. 

The  plaintiff  reside*  at  pidiaaapolia  and  ran  an  elevator 
and  bought  grain  at  1  uncie,  Illinois,  \  here   defendant  lives,  runs 
a  store  and  operates  a  farm  from  ^nioh  for  several  years  he  had  sold 
grain  to  aspellft.  The  appellee /did  not  personally  at tens  co  his 
toa   business  at  77unci«;  it  was  'run  for  him  by  an  agent  named  Pu*neU 
until  his  death  in  1912,  before  the  beginning  of  this  suit.  The  ap- 
pellee h  kept  an  account  at  the  virst  national  Bank  of  Danville,  in 
inois,  and  Pumell  had  authority  to  draw  checks  against  this  a* 
in  the  conducting  of  appellee »s  business. 

The  items  in  disput*  are  (1)  an  item  of  §37.,   being  a 
difference  in  the  price  of.  222  bushels  of  corn  sold  to  appellee  in 
T'ay  1912,  which  appellee  credited  to  appellant  at  4?  cents  per  bush 
el  and  which  appellant  claims  should  have  been  credited  to  him  at 
62  cents  per  bushel,  (2)  several  interest  charges  on  the  hooks  of 
appellee  against  appellant  amounting  to  $111,30-  and  (3)  sight 
checks,  amounting  to  $212.00  drawn  to  appellant  and  endorsed  and 
cashedfcy  him,  and  for  which  it  is  claimed  by  appellant  that  he  paid 
oash  to  appellee's  agent  but  which  appellee  claims  were  hecks 
drawn  as  advances  by  his  agent  without  any  authority. 

insists  that  the  court  erred  in  admitting  in  evidence 
ooks  of  x&p&z   account  of  appel_i.se.  the  court  did  not  admit  the 
:;-es  of  interest  charged  nor  the  balance  shown.  The  ^ooks  were 
admitted  to  shoir  the  runnin;  account  between  the  parties. 


nda  that  Inary  .proof  was  d  to 

ruake  the  book*  adnlaaibla  In  avida  oo.     Appellee  testified      that  the 
bo  ke  mn  kept  by  Purn^ll,  a  deceaar>d  person,  It         ont, 

>urao  of  1  of  his  duty  and  onplo; 

lee,  Thio  was  all  the     foundation  v  atatuta  requires 

ho  book!  in  evidence.     Statuta,  Chapter  .   .,  .     . 

per     wwidnnce  of  the  aooount  between  :.iea  and  there  waa  no 

error  in  their  adnlsalon. 

It  is  also  insiste  Lttlttg  ir. 

dence  the  cheokawnot       n  oreed  by  ap;  :.oh  it   li  vara 

advances  or  loans  and  drawn  by  Purnell  v  hority. 

donee  ii  cloaod  thai  oacd  or  when    lur- 

n-ll  ne<  .1  d  money  -.■  »a  bua- 

ineaa  that  h    ftad  lynch  cash  oheokl  for  nil  .  ilea  show- 

ed that  appellee  knew    of  '.hie  nsthad  of  Purnell  ggattlaa, 
caehed,  and  i?hile  ho  re  onatrated     lth  PurnaU  againat  his  using 
checks  in  that  nam  r,  lie  atlll  permitted  lontloua 

ties  and    :av>;  no  notice  to  third  partita  not  to  each  suoh  ch  -cks.     « 
The  appellant  ^testified     tfc  oivod  a  vanoea  at  tinea  on 

erain  sold  by  hln  to  appallae  to  fore  the  no 

mta  appear  to  hy  chcckc.  m  eon  no 

legal  objection  to     the  .  .duiaalon  of  Lenoe,   etill  a 

recovery  could  not  be   had  -.  :h  check8  with  the 

galjUhoi  cntriae  on  the  hooks  concerninc  them  unless  there  vr  ■  ev£» 
dence  ion;'  >ow     that  .ana  or  advancea  to  ap- 

•^t.     A  oheaH  alone     ±u  not  evidence  of    n  in     btednoos  of  the 
payee  to  the  drawer  of  the  oh  ok,  but  preeuraptively  i..  of 

the  payaent  of  a    debt  to  the  payaaf  •  it 

tine.    Kinahan  vs.  Buller,  133  111.,  ap]  .  1-59;  HoKenzi 

>tt  14-8  111.,  App.  414.     Theae  check 8  vara  oorobora  ire  of  the 

,     nd  were  proper  evidence  to  be  eonei  crod  by   the  Jury  together 
with  -her     evidence   in  the  <  ;tlon 

of  whether     or  not  appellant  waa  in 


'.tted  ov*r  ohjeotiaa     o  ttiatify  'iad 

checked  over  Purn  1..'  wnt»  to  hi      nd  co:}.. red 

looka  ..'  account  I  ith  ouch  :m> 

took*  •••  J  ion  to  exclude  this  teati 

m\a  also  overruled.  ll  no  n;le  of  ovid 

v  -rifled  in  ,  he 

agent  to  hia  principal  and  Mm  cocvariaon  uf  tha  "-a  with 

the  hooks  of  oocount  was  incu  petaajfc  toatl -;ony    Jid   it  a  ;.i-i  scion 
was  rev  rsibl ^  arraa*, 

?lleo  w.is  permitted  to  toatlQr  ' 
at  the  rate  of  s^ven  p- r  cent  to  the  bonk  and  tha  hia 

otiatorrre  int-^reat  .'vfc  aavai  :'a,     ndthat     hata  w.a  a  custom 

b-two  n  hin    nd  hia  ouetorvra  at  !  unaia  by     "'.ion  he  advanced  yoney 
on  g*  the     un  or standing  that  they  would  pay  Interaat 

on  tha  advancea  until  tha  grain  was  delivered.     A  cuatoat  to  tenant 
b-*  con'.rol'.inc  s°  &o  to  affect  the  rights  and  liabilltlaa  of  pa 

>ir  dealinga  <?ith  each  other  must  be  'shown  to  be  c-.-rtain,  con- 
tinuoua,  ,  n:.'  11  induce  tha  hat 

laa    contracted     ith  wrferenoa  to  it.  Bank  of  Co;-    roc   1    . 

Killorf   105   111,,    App.    22A-,   It    ia  aJUM 

prevail  againat  a  ■  ttled  ra  iotle  vs,     irenke,  133 

|U«  App«  572.     Xha  objection  should  "  sustained 

avidanoo  offered  aa  on  tha  question  of  hia  oustom  aa  to 

in to -eat, 

Llae   off  .'rod  in  <  videnoe  an  indemnity  bond    given  hira  by 
Purn  11     or  Uie  purpose  of  nheving  tha  e-ttent  o  '  fcha  a:  noy.     It 
recitea  that  it  waa  given    pursuant  to  on  agreement  entered  into 
by  them.     It  wae  not  constant  far  the  purpose  offered  since  it 
di     not  :  rotend  to  be  tha  agency  agreement  b  D  tea, 

ra  acted  beyond  the  aoope  of  hia  au- 
thority. The  appellee  oou-ht  by   thia  action  to  recover  ioh 
ha  insiota    had  boon  advanced  to  appellant  by  checka  for     'doh 

»U  nothing    *«  ,.uh    HUH  n.  o^e.  ^.u^  on 


■  cond  and  fourth  instructions  rivoa  for  a.  psllaa   *oid  the 
jury  that  if  they  believed  vldenoe  ira  whs  a 

notice  i-oated     In  appellee's  elevator  at  MUatls    that  all  money  advanced 

on         "in  would  draw     inter  at,  .  nt  yinevr  Qf 

auoii  notic       before  receiving  any  noney  as  sat  an  advajto  Bent  on 
grains  :i.t  tho  appellant  ulcl  rwoeiva     any  .'/uc:i  non^y,     hen  he 

to  und  toy  anon  not!  bo  llatols  to  appellee  for  in- 

terest not  exceeding  eeven  per  cent  on  el  noy  advanced        • 

The  fourth  told  the  Jury  that  if  it  ma  tho     custom  ef  to 

interest     at  seven  pnr  cent  Id  bo  sCbfcfc 

rate  for  :aoneyf  if  any,  advanced* • 
The  statute    fixes  ths  rata  of  interest  at  firs  par  sent  on  io-ns 
unlese  the  sentraot  iu  in  writing  -.-or.tr  .eta  part lea 

may  atipul  te  r  cent.  The   inatruo- 

tion  mm  errenaatal  an &  Misleading, 

the     rro'S  fa bleated  fho  jttd  pant   ia  reversed  and  the  cauee 
• 

Reorracd  and  Pjemandedt 
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TTo-  6l24<-  October  Term,  l._.  -     Ag.  JTo.  29- 

John  Doak,  Piled  ^c-  /  27,   1915- 

- Appelant., 


VS. 

Clyde  Rhoads., 

Appellee 


* 


Appeal)/  from  Edgur, 


Thompson,  J.  / 

is  a  procce  ing  be  Am  by  John  Soak  against  Clyde 
Ehoads  by  a  istress  warrant  to  collect  $300.  rent  olaimed  to  be  ue 
Plaintiff  for  the  y  ar  1912,  for  a  tdm   of  340  acres,  except  a  tr  ct 
of  fifteen  acres  ,  known  as'the  sugjir  camp  pasture,    iCh  Doak  re- 
served. The  contract  of  leasing  waft  verbal  and  was  that  Ehoads 
should  keep  the  fences  6*  the  yL  in  repair,,  pay  five  dollars  per 
acre  for  fortjr  thres  acres  of  'asture  land  and  deliver  to  -*>ak  half 
rain  and  hay  raised  on  bhe  farm.  Rhoads  was  to  clear  eighteen 
acres  of  land  that  was  oovered  with  brush  and  timber,  haul  tile  to 
drain  the  land  that  he  was  to  kk  clear,  fill  the  ditches  after  Doak 
had  laid  the  tils,      -  ^ich  Kl0ad8  T/aa  to  plant  thl-  land  tQ 
corn  and  givs  Doak  half  of  the  corn  raised  on  it.  Ehoads  was  to  kee, 
the  fences  in  repair,  haul  the  *±**  tile  and  fill  the  ditches  with- 
out any  compensation,  but  was  to  be  pai* ^  dollar    per  cord  for 
cutting  the  wood  and  whatever  it  was  worth  for  eutting  and  haul- 
ing out  any  timber  that  was  suitable  for  logs  of::  the  land  that  he 
was  to  clear.. 

Plaintiff  claims  that  Rhoads  did  not  pay  the  rent  on  the  past- 
ure land,  that  he  owed  for  one  and  one  half  tons  of  hay,  that  he  did 
not  repair  the  fences  and  failed  to  plant  to  corn  the  iand  cleared. 

Ehoads  dared  the  timber  land  and  hauled  the  tile,  Vut  Doak 
did  not  have  it  laid  in  time  to  plant  corn  on  the  land  after  it 
was  laid. 

Doak  rented  the  sugar  camp  pasture  to  one  Snedeker  but  claims 
that  by  reason  of  the  fences  not  being  la  repair  around  it,  Snede- 
ker did  not  keep  it  and  refused  to  pay  theagreed  rent.  Doak  seeks  to 
recover  under  his  distress  arrant  the  ash  rent  for  the  pasture 
land,  the  dam  ges  he   sustained  by  reason  of  Snedeker  not  keeping 


-2- 

the  fifteen  acres,  and  also  or         .eon  acres  not  being 

planted  to  corn. 

The  defendant  Rhoads  insists  he  was  under  no  obligation  to 
keep  up  the  fences  around  the  sugar  camp  pasture, but  only  t©  repair 
the  fences  on  the  land  rented  "by  him,  and  that  he  cleared  the 
land  but  could  not  plant  it  to  corn  because  Doak  did  not  lay  the 
tile.  Rhoads  a.1.30  claims  tliat  he  repaired  the-fenoes,  even  on 
land  that  he  insists  he  was  under  no  obligation  to  repair,  and 
that  Doak  pastured  the  sugar  camp  pasttire  with  hurses  of  his  that 
were  breachy  and  broke  out  and  damaged  Rhoads'  crops.  Rhoads  claims 
a  set  off  for  various  matters  including  out  ting  *rood,  posts,  logs, 
haulin:  logs  and  tile  and  cftaring  land  etc.  amounting  to  $456.38- 

The  case  was  tried  by  a  jury.  By  agreement  of  the  parties  the 
court  instructed  the  jury  orally.   The  jury  returned  a  verdict  for 
plaintiff  for  $5«  °n  which  judgment  was  rendered  and  he  appeals. 

The  plaintiff,  while  he  has  assigned  error  on  the  admission 
and  rejection-  of  evidence,  has  neither  in  ".i  .  statement,  brief  or 
argument  pointed  out  anything  claims  or  states  to  be  er- 

roneous; neither  was  any  exception  trj:on  to  the  in  true t ions  gtfiea 
by  the  court,  hence  no  question  of  law  is  presented  to  this  court  for 
review. 

Appellant  admits  that  appellee  is  entitled  to  items  of  set  off 
amounting  to  $131 «53  f°r  cutting  wood,  logs,  etc.,  but  insists  that 
appellee  was  not  entitled  to  compensation  for  other  v/ork  done   in 
clearing  the  land  amounting  to  $226.50.  ,  in  which  is  included  an 
item  of  $87.  for  hauling  tile  for  which  he  claims  pay  because  appel- 
lant did  not  carry  out  his  contract  to  lay  it.   The  parties  to  this 
suit  tried  it  in  the  circuit  court  on  the  same  theory  as  te 
measure  of  damages.  This  appears  from  the  evidence  presented  by 
them  and  admitted  without  objection.  Appellant  cannot  in  this  court 
insist  upon  a  theory  inconsistent  with  that  ta 'en  by  him  in  the  trial 
court.  Braidwood  vs.  Miller,  89  111.,  606;  Johnson  vs.  Johnson, 
166  111.,  App.  422;  2  CYC.   670. 

It  is  apparent  that  some  of  the  items  for  which  appellee  issued 


his  distress  warrant  shou  d  not  be  recovered  in  this  proceedure. 
The  remedy  by  dietresa  warrant  is  statutory  and  a  landlord  has  no 
right  to  ssue  a  .istress  warrant  unless  predicated  upon  a  claim 
for  rent;  he  cannot  recover  for  any  other  matter  v        istress 
••arrant.  Ciumainga  vs,  Sxkx  Elaholtz,  154-  HI.,  App.  4-57. 

The  question  that  appellant  has  argued  ia  that  the  verdict  and 
lent  cannot  he  sustained  on  the  evidence.  The  evidence  is  very 
conflicting  and  there  is  no  manifest  preponderance   ither  way. 
In  duch  a  state  of  the  evidence  the  weight  to  he  ;iven  to  it  an 
credibility  of  the  .itheases  is  a  matter  peculiarly  within  the 
province  of  the  jury.  Chicago  Union  Tr.  Co.,  vs.  Lovenrosen,  222  111 
5o6;  Pappera  vs#  Schoenfield,  110  111.,  App.,  408.  The  trial  court 
approved  the  verdict  and  we  cannot  aay  that  the  verdict  and  ju 
is  against  the  weight  of  or  not  supported  by  the  evidence.  The 

snt  is  .therefore  affimed* 

APFIRHED. 


V 


J- 


\ 
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ton,     o.     6127.  Ootob-r  Tern,  Wf5m 

Pil^ci  Deo.   27,   li; .  . 


J.  P.  Comsock, 

VS«  rom    aoon. 

J.H.Keith  and  A.?.  Keith., 

Hants,  f 


Thor.rp^on,  J. 

Judgment- or  04-0O.     in  fa  or  of 
J.T.  Conatook,a;  <4nstJVl.K<  ith  and  A«HXeith. 

The  Kaitfcft,   viic,  rouide  in  Maeen  county, •  Illinois,  are  real 
sstate  agents,   engaged  In   Kha  sale  yf  lands  in    .••  cvi.        of 

Saakatchowan,  Canada*,  lv>ion  iVig'to  the 

of  iin-'-a,  oils/    The  plaintiff  ia  a  real  estate  ar^nt  roeidin 
Woburg,   in  Henard  County,   Illinois,     The  land  oonpanj 
1*1     ailroad  A  rate  of  020.     o  their     agents  on  excursions    ;o  view 
their  lands  in  Canada  and  a  rats  of  $40.  &>r     railroad  far" 
expenses  to  prosp^  tlve  purchasers.     'The.  land     00:  pany  had 
for  an  excursion  on    AuguBt  6,  1912,  from  Havana,  ifason  County, 
Illinois,   to  their  lands  in  Janada.  The  appellee   tosti  t  on 

.August  5,  J.H.Keith  sailed  bin  over  hone  and  infornsd  him 

that  John  and  Earnest       ur  r,     he   v     |   a   in  Caas  county 
miles  west  of  Pnteraburg,  wants  10  Canada,   and  that  :  elth 

requested  hin  to    :o  and  sea     the  Mansard  and  get         n     «      o  on  the 
excursion  starting  on  August  6,  and  to  1  ■  the  oaetomere* 

rate  round     trip  and  expenses  and  if  possible,   ts 

the.  aa* 

Appellee  want  to  the  raurer's  reaiaencs,   aaw  John  i:aurerf 
hirst  last raat iena  as  to  starting  for  Canada,   told  Maurerv 
he  would  probably  no,  and  also  learned  fron  Kaurer  3on  Dan- 

iels    from  the   anno  n^ighbortiood  vrould  ga  to  Canada.       That  anas 
18  appellee  oalled       .    .         h  by  telephone  and  reported  the 
eenvereetlea  ha  had  with  Mauror.  t  nomine 

ha  train 
******  ■        .   .      Lth  and  othera  and  pro- 


A  to  Canada*  Appolloe  testi"iod  that  lie  hod  several  convorBa- 
tions  with  Keith  on  the  route  ;md  was  requested  by  hi       p  in 
touoh  rrit  the  Kaurora  and  Daniela  and  oe  that  they  aid  not  c, 
contact   ith  other  real  estate   n.   *a   Inneapolia       ;.y  , 
consisting  of  real  ostate  amenta  and  about  one  hundred  prospective 
cue  to:,  re  ,  hid  a  speoial  oar.  The  party  spent  several  ;!oye  in 
Canada  driving  about  the  country,       tliee  feeing  with  t  om  ::oat 
of  the  time,  boosting  the  Ian  for  vhich  agent  a  . 

aumra  bought  430  acres  of  land  at  the  i  *ioo  of  0l3»7OO. 
Proof  waa  xaade  showing  t>iat  the  uou.OL  compensation  ^o  sub-afynta 

s  .le  of  Canadian  land  waa  from  $1.  to  §2.  per  aera     hat  ai 
pollanta  received  $1,200.  cor  emission  :r'roza  the  - 

thia  iiale  to  the  lianrer'e.  J.H.Keith  denied  that  he  ov^r  the  tola- 
phone  re  uested  appellee  to  aee  th  Kourora.  The  laaurera  h  gave  a 
note  for  $2,500.  ,  the  advance  payment  on  :ho  land,        evidence 
ahowed  that  x  no  oocrcisslon  was  paid  js>  any  p-.rson  until  the  advance 
t  waa  made  in  oaah,  and  appellee  testified  that  Keith  requeat- 
ed  hlai  to  procure  a  lo;>n  :'or  'oho  aurora  with  whloh  to  pay  their 
note  and  that  he  did  procure  such  a  loan  -or  then,  Knith  denied 
that  he  requoated  appellee  to  negotiate  a  loan  for  the  Maurers  • 
The  eviuenc  concerning  the  loan  waa  excluded  and  the  Jury  inatruot- 
ed  to  entirely  diaregard  it. 

The  appellants  i:  slat  tliat  the  verdict  and  judgment  are  not 
austained  by  the  evidence,  and  that  the  admission  of  the  evidence 
concerning  the  proourring  tlia  loan  waa  pro  judicial  error  auoh  aa  ax 
could  not  be  remedied  by  ita  exclusion. 

If  ha  appellee,  at  the  requoat  of  appellants  did  work  in  procur- 
ing a  loan  for  the  liaurera  we  aee  no  reason  why  a]  p  llee  should 
not  have  compensation  for  what  ha  did,  and  there  is  no  legal 
reason  urged  for  e::cluding  such  evidence.  Th  not 

prejudiced  by  the  ruling  of  the  court. 


Th^  evidence  vnxn  very  conflicting.     It  was  the  previse 
to  d>-itoralne,   frou  ail  the  evidence  and  circui  .stance 
appearing  in  ^vidnnce  to  *h©»  thty  would  kIvo  credit.  There  it  no 
man  if r stlteaftpJHI  or  clear  prepond '^anceof  the  evid  ay. 

The  trial  court     eaw  and  heard  the  evidence  and  by  ita  judgment     has 
av  roved  the  verdict.  This  court  on  a  review  of  all  the  evidenoe 
cannot  any     tliat  it  docs  not   .m  stain  the  judgment* 

•.ing  no  error  in  the  record  the  judgment  is  »f firmed. 

A    1  P  IRB 


- 


2?  -  18384 

ftl,  doing  ; 

business  as  ;  udelriaii       8oM§ttaya  j 

I  lain  tiff  in  Snw,  ; 

va,  j 

defendant  in  rror.  ) 


laintiff  uudeljsan  brought  an  action  in  the 
municipal  Court  to  recover  of  defendant  haffenberg  co.-»',.is- 
sions  as  a  real  estate  broker  for  procuring  a  purchaser  for 
certain  real,  estate,   .he  evidence  tends  to  oho -.?  that  the 
plaintiff  was  employed  by  \  :*»rjt  to  procure  a  pur- 

chaser for  MM*  real  estate;  that  defendant  did  not  profess 
to  be  acting  as  fcgftst  for  another,         if  employed 
plaintiff.  The  evidence  further  tends  to  ah#y  that  plain- 
tiff procured  persons  to  buy  said  re>l  estate  and  that  de- 
fendant entered  into  a  contract  in  writ lag  i=   such  persona 
for  the  purchase  by  them  of  oaia  real  estate  ana  received 
from  thesi  a  deposit  of  600  on  tne  contract.   '.he  contract 
-aa©  afterguards  cancelled  at  the  request  of  MM  of  the  pur* 
enasers  ana  defendant  sold  the  property  at  the  aaiae  price  to 
Uiajsond,  a  lawyer,  vtiaa   twnetftataljf  conveyed  to  one  of  the 
original  purchasers  a  half  interest  in  the  property  and 
af tm»ard3  conveyed  to  Ma  the  other  half  interest. 
dourt  directed  a  verdict  f»i  |!m  defendant  Mid  this  nit  of 
error  is  prosecuted  to  reverse  the  jud,  n,ent  entered  on  yuch 
directed  verdict. 

if  vhe   defendant  did  not   profess  to  represent 
another,  but  numb  the  contract  for  uiaself  alone,  he  became 
liable  to  the  laintifr  for  co^  issions  In  esse  he  foua 
purcaaser  at  tne  price  and  on  t.-*e  terras  Stated  by  the  defend- 
ant. 


. 


€   think  t&at  the     ourt  erred  in  directing  a 
verdict  for  Wxe  defendant  and  the  jud^nent  is  reversed  and 
the  cause  resuanded* 

-. 


4?    -  16463 

■ 

L0U13  M«    ;viO>  by  , 

.           ,               xfe  and  next  friend,  /      ) 

arrested  at   suit  of    fJLLUAJi  A,  .  ,      j 

On  Appeal  oi~   U)l  i.       .         ,,  } 

Appellant,  ) 

VU. 

)  coiifd  .  ? 

il  .oc. 

•Hast     ,.u  filed  kifl  petition  in  the  Court 

for  release  under  tne  insolvent  debtors  Act.  :.n  the  hearing 
the  county  Sevrt  aisuuaueu  fetal  £etltl«B  *n,i  ordtrca  teat  -.he 
petitioner  be  surrendered  to  fcj»#  custody  of  the  sheriff ,  nd 
the   petiti   ner      ope«-iea. 

jeiicioner  was  held  in  custody  oy   the   sheriff  un.er 
a  £&•  15.    issued  on  a  judgment  in  tort  lor  one   thousand  dol- 
lars recoverea  against  him  oy  appellee  PtliftlQf. 

Xbere  is   in   the   record  no   till   of    exceptions.      ?he 
jlMjgpmt   is  lies  a  finding   that  malice  was  of   the  gist    of  the 
action  in  which  the  Judgment  MM  recovered,    and  in  the  absence 
of  a  bill   of   exceptions  it   will  be   presumed,    in  f-vor  of   the 
tmnt  of   the   bounty   Court,    that   User*  -sms   sui'f ieicnt  evi- 
dence  to   support   the   f in liag    t.-at   malice     is  of    the  jrist  of 
the  action  and   that   therefore  the  judV.     nt  Aiutissiag   the  pe- 
tition md.  iff  WBflJlifl  the  petitioner  to  the  custody  of   the 
Sheriff   is  proper. 

the  judgment   is  affirmed. 


I        .   •      :       . 
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115   -  16564 

CITY  Of   CHICAGO,  ,        I 

defendant   in  ,.rror,        } 

)        i 

OP  CHICAGO. 


3BORJI, 


laintiff  in  Irror.        ) 


X)ELi  OtfOS  fc»  T3 

Hm  cujiipj.aint   in  fch&«  ease  B2.1*gN   ttet  plaintiff 

ir:   error  C  shorn  was  on  .'.prii  ifc,  4912,    engaged  in  e  certain 
gane  of   chinee   for  the   purpose  of  gaming  and  gtt&bl  j.ng  for  iaoney 
cr  other  valuable   thing,    »*8fc  game  being  operated  fct   87      .    A£sm 
st.eet,   .h.eugo,    in  violation  or  action   978  of   the  I  unicv.  1 
Code.        ^aiu  oeotion  i«   R«  follows: 

Play,    or  tanga   in  fare,    rcupf*.     a*   ~       -T   J       - ■     '   ■"***    a   Wti 

hundred  dollars  for     ,cA  offense. •  y     0t   exceedin«  two 

It   is   true,   a.  contended  by  the   defendant   in  error, 
"Ml   Bit*  of  Chicago,    that  bookmaking  ia  gambling,      jv/igart  v. 
The  ieorle,   154   ill.    484.        in  booking   the  bettin,    is  with 
the  booteaw.      m  this  case   there   U  no   evidence   that   any   one 
-de  a  bet   with  plaintiff  or  that  a  bet  or  any  kind   ,as  ^  at 
the  place  naned  in  the   co.pl.int.         rn  the  ca8„  cited  and  ^ 
lied  on  to   sustain  the  judgment    there  was  actual  sibling.      In 
1*3*  t.   The  leorie.   H  I  -i,n.   1&,    the  defendant   took  -C«y  and 
issued   policy-    slips    or  txekets.      I.   i:ol)tln.  v.      he  ,,ople, 
95   111.   175.    the   defendant   dealt   faro.      in   **««*   v.    The  1  eople 
ftHfe    in  a  place   under  the  control   of   the  defendant,   pools 
*ere   sold  and   books  aade  on  horse  races. 


. 


10 


n»  mtam  fails  to  few  th«t  the  defendant  as 
guilty  of  .  viol8tion  of  th(!  „tlamm,i    Rnd  the  iuii;m;Rt  ^  ^^ 
versed. 


187  -  16644 

defendant  in  error,    !) 
vs.  \\   m 

■tlaintiff  in  ■**•*«  I   ] 

;  -.  wsms&mmm  esic 

i 

April  19,  191,  #  fit*   v.  Cooke  ^  Uie   cashier 
of  the  Cooke  :  rewiag  ,;OKPany  md   on  that  day  plaintiff  .aller 
came  to  the  office  of  the  dewing  ****,,   was  introduced  to 
Cooke  and  said  to  uim.   according  to  Cooked  testimony,  that 
"he  had  aose  mn  **«*  he  rtafa#4  to  leave  1th  the  C«*. 
Brewing  Company  for  safe  keeping.-  Plaintiff  delivered  to 
Cooke  *7UG  AM  aooke  further  testified  "he  put  in  the  cash 
drawer  with  a  cash  mmran&tm   to  his  credit."  ftSft  of  the 
Mount  so  deposited  plaintiff  admitted  w8S  repaid  to  him  and 
for  tne  reminder,  ****,  he  nad  Jud^ont  against  the  .rawing 
Company  in  the  .  uniclpal  Court  in  an  action  tried  uy   the 
our  t . 

Th*   grounds  of  reversal  urged  by  the  brewing 
company,  plaintiff  in  error,  are.  first,  t.at  the  ,oney  Ja« 
deposited  with  Oohn  V.  Cooke  and  not  with  the  Cooke  dewing 
Company.  and  therefore  the  iirewing  Company  is  not  liable; 
■ft*  second,  that  tto  M^  ao  deposited  *as  repaid  to  the 
Plaintiff,  a,  following  is  the  rece1;  ,  given  to  rlain  iff: 
"Chicago,  ill,,  At>rii  19  in 

*****  ^  .srs&s.      "-  £2  «^irsi«, 

John  V.  cooke. * 
On  the  face  of  the  0oo*1*«  oma  StOKpoo  with  a 
rubber  Stoop  the  -ords: 

*iaid 
Cooke  iirg.  Oft* 
r.  li,  ii.-i  . 


•jQmo   of  the  pajwtntl  vrere  indorsed  on  the  or- 
iginal receipt;  for  others  separate  receipts  were  taken,  The 
receipts  were  substantially  in  MM  fellowlMg  iora;   "Re- 
ceived of  the  Cooke  brewing  Co. .dollars  on  ac- 
count."  j wo  of  sue!*  receipts  were  filled  out  ty    Cnely, 
the  bookkeeper  and  office  .^snager  of  the  brewing  Co.,  and 
the  others  by  John  v.  Cooke,   in  i;ove^ber,  191  ,  after  .orm 
V»  Cooke  had  quit  the  service  of  tae  brewing  Company,  plain- 
tiff applied  to  the  Brewing  Company  for  sooney  and  tioodgp 
handed  hijs  the  receipt  and  told  him  to  take  it  to  churlea 
Cooke,  he   did  so  and  Charles  Cooke  paid  him  $18  and  a  fe# 
days  later  ;-lft.   '/©  think  that  frois  the  evidence  the  Court 
might  properly  find  that  the  soney  in  question  was  deposited 
with  the  Cooke  Brewing  Company, 

The  contention  that  the  $f0Q  xi&u   repaid  to 
plaintiff  is  based  on  the  contention  that  plaintiff  ??as 
paid  on  April  28  v5vC.  »/ohn  V.  Cooke  so  testified  and  the 
receipt  of  that  date  whics.  plaintiff  signed  is  for  o  . 
v.p-:Oi>ed  to  this  evidence  ia  the  testimony  of  plaintiff  that 
at  the  ItlW  the  receipt  was  signed  he  did  not  have  his 
spectacles  tma   could  not  read  gjthwt  thesa;  that  he  asked 
for  $SQ  and  received  only  ,-5-C,  and  that  he  signed  the  receipt 
on  the  faith  of  »5ohn  V.  Cooke*  3  state  an  t  that  it  «raa  a  re- 
ceipt for  . 5C  and  also  the  fact  that  if  plaintiff  vm&   paid 
#500  on  April  28  then  he  *ma  paid  in  the  aggregate  ,775  or 
«=75  jsor*  than  the  amount  |  laintiff  delivered  to  John  V. 
Cooke. 

9M  cannot  say  that  on  the  evidence  in  t^is  rec- 
ord the  Court  slight  not  properly  find  thst  the  plaintiff 
was  paid  but  |§0  on  April  3-8,  and  that  there  was  still  due 
him  *325,  the  amount  of  the  judgment. 

It  think  the  record  is  free  frosa  error  ana  the 
judgment  is  affinsed. 


. 


' 


- 


. 


. 
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Kg 

defendant  in  Krror, 


ilaintiff  in  ..rror.        ] 


his  ips  an  action  1^  the   plaintiff,     r.  crotfe, 
for  professional   services  in  tfk&Hft  he  el&imed     411. BG  and 
recovered     15y.5 . .      it  is  conceded  that  defendant  was  en- 
titled to  ■  further  credit  of  #2cc,  and  we  think  a  charge 
of    &GG  for  an  operation  ahoaid  have  been  $9G»     feaklnc 
such  deductions  the   remainder  of  the  amount  claimed  is 
vl61.S     -  ^22  less  than  the  amount  of   the   recovery.      .'e  can 
not,   on  the  evidence  in   the   record,   say  that  the  court  might 
net  pr  perly  find   that  the  plaintiff  was  entitled  to   recover 
the  asiount  of  the  JwdfljBwnt,   tmd  the  Jtt4gMfit  is  affirmed. 

- 


36  -  18467 

tober  Term,    l9ly 

Mfcatet  in     rx  v 

vs.  i    '-•■ 

■ 

to-ftotol  ?!«<„«„.  ..a  :^inot  .,  , 
""*"•'        "•■'■    ■■"•I-  CM** 
ten    .  ;  mmi 

SMffMNHMIa,   Ms  w   ta<B 

*•*»•*«-*    *.  »«.«„  ^  u,  l,lU.r.,,o.;  „  con_ 

to"to,  u,  ,„,«„.      t^mm  u   ,w  ._r. 

to*  «*•  „llicnee  o.    tM.MMlw«.  M  Brt-_-  by 

«««MW|  oy   inybody  oat 

been  paid.* 


BMW  to  no  „««*.  co„;:(!Cl;  _     rueser 


or  *j  r3.   J.   i  rueger"  r/ith  the  rtsatler  in  arty  way.      xhe  judgment 
is  a  unit  and  if  erroneous  as   to  one  defendant  mat  be  re- 
versed as  to  both. 

The  judfijaent   is  reversed  and  the  cause  Fiiwimlli  tc 
the  municipal  Court   of   Chicago. 

rskb  usd  mofM 


' 


?4   -   1S516 


X*f  aidant  is  i,rrcr, 


I 


va. 

ilaintiff  in   L,rror 

* 

**»•*.  J^m   tht'd.fnd«t  i„  *rror  ln  «*,  0&^ 

secured  on  ;  arch  e.  ump    <?«  *-„     >      .  * 

™«  6.  1*1...  in  the  iuniclpal  Court  or  Chicago. 

a  judgment  for  i3C0  arafnat  "     '     »••' 

OGMnat  ».  a.  tUUm,  «,«,  plaintiff  in 

error  here  and  defender!  t  baloa. 

th.  cauae  was  t.ied  belo.  by  the  court  «thout  a 
jury,     a-  «*.  of  tM  Jllalmlff  ^  bes  atateij  ^  ^  ^  ^ 

-lance  due  on  a  yerbal  oontraot  -entered  into  on  or  about  ,  ay 
-  19U.  for  the  aale  of  an  engine  by  plaintiff  to  t.,o  defend- 
ant for  the  an.  of  a^..  on  ^  ^  ^  ^  ^^ 
the  plaintiff,   leattng  »**   due. 

•"'  «■"»"'•»*  a««ted  1«  Mo  MM,  or  „„,„,., 
*•*  *  -yer  entered  into  any  auch  entrant  8„d  o„ed  the 
Plaintiff  notnin,.  and  no.  W.t.  tMt.  u.£  .^^  „  ^ 
<*»rt  belo.  to  the  contrary  ia  ue™ted  hy  and  contrary  to 
the  preponderate  of  tne  evidence  adduced  at  the  tri„.        „ 
do  not  agree  vyith  this. 

Xt  ia  not  denied  that  lBBh  aold  and  delivered  the 
y6   *   "*■  ""  ~  **    —  »    *»  *.   ...i,  on  aocount 
«f  it.  nor  that   UUioaa  received  the  eneme  and  uaed  it  r„ 
hla  «  purree.     Eut    ,miasK  ^  ^  ,  mM^ 

-oxrent.  calied  the  :  ational  hoa,  and  ^ine  Co^any.  toUsht 
-a  enEi„e  fro.  **  aod  ^  „,   .^^  ^  ^  ,_ 

~*  M  whioh  he  eaa  secretary,  for  it.  and  now  o,ea  nohody 


I 


oji  its  aecount, 

The  mst»ySa&  facts  nHoiW  in  the  trial    were  these: 
About  l-ny  1,  1911,      r.    Williams  oalled  up  ,  r.  ;  u#h  on  the  tele* 
phone  and  telling  his.  that  he  was  B   r.    filliOBS  of  the  Optional 
boat  &  Jjigine  Company",   further    .aid  tnat  a  I  r.   StiwaanB  nad  told 
hire  that  1  ugh  had  an  . neraon  MUgiwi  for  sale  ana  asked  the 
price,        I-,  i  uf;i.  told  tola    MJS90,     At    a  subsequent  conversation 
over  the  telephone,   also   initiated  by  i  r»   **illiacs,  he   told     r. 
iugfe  tix&i,  he  &ould  take  the  engine,   pay  him  $8C  C    BBti   t$3&y   l®JW 
to   a  debt  which  .r.  iugh  nad  contracted  to  ;.r*  ^ii^ona,   who  «&s 
building  r-.i&       boat.     At  t;-e   BSS«,   or  at  a  BuANMtqWHkt   feftltftoHM 
conversation  shortly  after,  '  r»   gtllfmWf  who  again  called  i 
iugh,   told  j  ugh  that  he  Twaaiied  the  ermine  SiUr-ped   s,o  9  1  r. 
cock  at  spring  j=ake,   "ffrihflcflffij    -mere  ne*   ^ilJia.o,   anus  bsnr&ag  a 
boat  built. 

i*ay  a,   193.3 ,  i.r,    ..;il.liai;ia  sent   the  followina  letter 
to  :  r.   Aui;h: 

*&•**  air: 

in  mmosAamtm  srltfe  isi^r&one  e.vnversat  ion  ftC  tnis 
evening  you  ^?ill  please  ship  by  freight  at   on:e   to  \  x,   A* 
.rtbcocl:,   8$*&$g  ;.ake,  ife&chtgapj   one  6  uyl  .   1,,    &«   £«   Hawaii 
engine  *ith  reversing  clutch,  ;  ea  xagneto ,   Atfwatcr-i  ent  -;y&- 
tes.  fly-wheel  asd  propeller  and  a  twelve  foot  length  of   shaft- 
ing, billing  us  *l,<d5i-  to  apply  on  your  aftBPMMfcw 

Ks  understand  that  the  magneto,  propeller  and  shaft 
»?ill   come  along  in  a  few  days,   but   that  you  will   see   that  de- 
livery is  fi:ade  prior  to   the  ii-th  at.   the  very  iateut. 

In  vies  of  the  fact  that   the  boat  in  tfe&efe    Mm  en- 
gjjM  is   to   be   installed  is  c«i>.pietc  and  saitinp  for  the  engine 
at  present,  will  you  kinhly  stake  shipr,^nt  tomorrow,   Tuesday, 
if  possible,  advising  the  writer  personally  ^hen  you  nave  done 
so. 

Yours  very  truly, 
hational   Beat  and  1  ngine  runny WIJ. 

ecretarj." 
in  reply  to   thia,      ?.   iugh  wrote   tin  folio  a r.^    let- 
ter to  =  r.  Williams; 

"Chicago,  kay  13,  1911. 
Lr»  C,  A.  ffl lllt—i, 

Kational  coat  I  Bagim  Co., 
I .'-hioago ,  ill . 
i.ear  ,«ir:- 

I  did  not  shir  the  engine  today  as  1  thought  before 
j»t,wa  t.r.ia  xm   had  better  have  a  clear  understanding  between 


yourself  and  •■tyaelf ,   I  notice  is  your  letter  tnat  you  instruct 
M  to  bill  this  to  the  National  ort        :  ?i{  ine  o.  to  apply  en 
ray  account.   I  have  »o  account  witn  the  lationol  ;.oat  and 
-ngine  Jo.   y  contract  is  -srith  fcr.  led  BImmMM  of  the  Inland 
Laics  Boat  Co,  and  was  ;nade  long  prior  to  the  org«ni»ation  of 
the  National  Boat  and  Kngine  ;.o.   i:y  contract  'saa  for  1200, 
|39&  paid  in  cash  witn  order  and  |MC  to  be  paid  upon  delivery 
of  the  boat  to  me  completed. 

I  think  the  best  t.ting  for  you  to  do  v/oulo.  be  either 
give  me  a  check  for  v1250,  or  you  can  arrange  with  r.  SkJjnftM 
to  gi?e  his-,  a  chee}:'  fcr  $9S0  Mtf  send  m  a  checV-  for  #900« 
whichever  »ay  you  prefer  would  be  satisfactory  to  cue;  hov?- 
ever,  if  you  arrange  ?rith  I :.r.  HilWIi  kindly  aend  me  a  re- 
ceipt froaa  Nmwm  for  $£ftG«    if  you  care  to  acid   the   . 
until  1  furnish  the  propeller,  shaft  and  aagnetoe,  it  will  be 
perfectly  satisfactory  to  aae. 

I  indly  sdvi3e  me  at  once,  ae  I   have  the  engine  rack- 
ed ready  to  deliver  to  the  railroad  as  soon  aa  l   hear  froca 


/ery  truly  yours, 

A.  >ugh, 


you. 


Vo  this  Williams  ixiiraediately  replied  as  follows: 

eiay  13t  1911. 

W&i    J  a. 3.  A.  i'Ugh, 

Uear  oir:- 

i  note  all  you  say  in  your  letter  of  the 
11th  and  while  it  is  quite  true  that  yrmr  contract  ia  with  the 
Inland  "Lakes  Boat  -o«,  yet  that  company  has  been  absorbed  as 
you  kuo*j  by  this  concern,  and  fixers  your  payment  is  juade  to 
Kjr*  3jb?£ssns  it  wiJJ.  simply  be  endorsed  over  to  us,  in  fact 
my   receipt  for  due  bill  for  $@5G  vrculd  be  accepted  by  i  r. 
iilVWiOm  aa  covering  your  account. 

ntlrely  aeide  fross  this  consideration,  if  you  will 
ship  the  engine  at  once  and  see  thai  the  various  accessories 
are  aent  for'.?ard,  also  render  the  bill  to  t&ia  eoaptmy,  I  will 
personally  see  that  the  account  ia  taken  care  of  either  by 
receipting  your  account  with  the  inland  ivj-en   ^oat  wo.  plus  a 
check  for  |90C,  or  by  a  check  for  the  full  amount,  independent 
of  the  other  bill. 

As  you  kno^,  the  question  of  applying  this  zun   on 
your  account  was  your  suggestion.  At  any  rate,  I  think  you 
•-vill  probably  agree  tha?,  either  the  Pational  .cat  ..  .  ngine  :o. 
or  the  writer  personally  is  good,  for  the  cr-edit  involved,  and 
aince  i  have  a  ma  uolo.ing  up  other  work  to  install  tnis  en- 
gia«f  I  trust  you  will  get  it  off  promptly  and  that  you  svili 
ruan  the  miaoing  parts  in  all  possible  haste,   i  presume  that 
the  engine  la  properly  geared  and  fitted  ao  that  the  installa- 
tion of  the  iaagneto  will  be  a  aisj'le  matter,   i  want  to  gunrd 
against  getting  the  engine  and  separate  magneto  over  to  a 
place  like  ipriag  Lake  unless  it  is  a  gift  pi*  oueofcicn  of  put- 
ting the^a  together  ^ituout  OTOhtm  *&*$  work* 

Vout-s  ir-^ly,  . 
National  boat  I  engine  Co^ptuiy, 

secretary. * 

in  the  transcript  of   the  record,   as  in  the  abstract, 

there  is  a  blank  above  the  «?ord  "secretory*   in  thi  an 6   in  the 

letter  heretofore  recited  of  kay  8tfe«      ibe  defendant  in  error's 

orief  says  the  letters   .vere  actually  signed  "National  *  oat  & 


Ihgine  Cotaprmy  pat1  b.  a.  VULiiaB»4   Baawrt  -tv".      it  La  twm»> 
tariai.  re  written  by  Villiaaw*      >pon  receipt,   of    t,hia 

letter  the  aagiaa  sras   ateippad  by  *£vgh  -  er  fetaj      nraliimaa     o. 

per  lif«  a.  .-ugh",  to  .•--.   -,     abooc>,  .  a,  by 

the  :  r?.i:: :  r  . ,   ttt»oa«t  reeeint  on    tits   bill  of 

ia  gyidttnas   ifl   tateti     ay   V,   £911  a 

■t    ....  .    »M   fchxaa  Lettart      .  -.eat 

art  i&Sg  siatt*?a   in   t&ie  case,   one  a.'rree   sitJi   the 

piai?itiff   fclatt    t&  ..      U    iaaffl  iialria   to  -  r*    Ittgjb   fa* 

the  aa©unt  for  atijafli  -red..     -  r.  ftfmmti)  ham 

riven  credit  for   the     8$S    to     *»     ttj  i-,      At  least 
-  claiming  tfcs-t  sgAlast  Mai,        at    fc&a  ..   ...   aerer  receiv- 

ed.  st   that  the  let t era  of  f  l&Sfe    '<;re 

■vtgurt  by     .r,    fiiiiafiii  niza 

ti^n  of     •:  It;  na  my  secret--  li.&y  detract 

fro«a  the   | personal  obligation  he  reeofe>;/:  i  sed  not  only  in  the  :-.at< 
tor  ©^   the  featfey  of  Sag  !3th,    t?ut  eve*  la   ita  fora,   iiicu  it 
aa&  tea  R#ted  u*  eh&raatarij  -  *on 

*1b{  alas  fcfexai 

l  i  .-.ibaeoueni  corresi.-on'lenea* 

Mft&Sfci   ftjaal  t-  :  v.     ...t      .  bbrd, 

■    fact  that  fren  that 
WBtU   about      ytravfeftf      .,  Aid  not  aaaMMaS  the  fealaae* 

of   HOC    due  &!■  created  aa?   :sestjj...-el  ' ,    aa   defaadaat   claims, 
or  altered  t  e    ri  phta  or  tha  pastiaa,  atULeb  ve  thiafc  «re 
properly  aaTjatatS fi  by  the  Swigs  aba  ititb   ttt*  eaaaa  in  the 
municipal   bourt.     Zfta  JoiigJBaat   I  ,rc    aflirrred. 

. 


175  -  urn 

plaintiff  in  i.rror,  } 

vs#  5      *y>»  TO  fcSVlCZKAZ.   COURT 

ChlCAGO. 

V    sued   as  GRKAf  LAJ  J         -: 

UK  OOSCPAMY,  J       j 

Defendant  in  .i.rror.  j       I 

I 

:he  jud^ent  attacked  by  ^d»  «**  of  „ror  ^3  ren. 
dered  by  the  I  u,iciPal  Court  of  cnijago  on   tne  verdict  of  a 
Jury  .ay  25,   Hi*,      it  *aa  of  nil  capiat  and  for  coots  a^inst 
the  I ennsylvania  Company,  plaintiff  in   that  court  and  plain- 
tiff in  error  he»,    ***  had  sued   the  defendant,    the   Dunham 
lowing  and   *****  ;;o*pany,   for  damage  done  to  the  pier  pro- 
tection of  fet  i ennsylvania  Company  across   the  toOmmt  river  i 
in  tni.  county  on  *******  6.   19,9.     ?itia  tep  wa8,ln   the 
statement  of  clai*  ***  was  fflade  the  basis,  of  the   suit, 
charred  to  -the  MgUgHN  of  the   defendant,    it.  agents  and 
servanta  in   tr.e  operation.  ■-,.*„*  ttd  navigating  of  two 

of  its  tugs.    to-„it.   G.   ;;.   fe,  md  ?ield>  ^iich  y/ere  t^ins  a 
certain  beat.    tc-*it.    fe,   letting,  by  reason  of  ***  neg- 
ligent  said  boot  ran  into,  bumped  against  and  struct  *ith 
great  force  said  protection  pier.   Mncistiag  of  a  clwsp  of 
Piles  driven   into   the  bed  of  said  Calumet  river  near  tne  ban* 
thereof  at   said  bridge.   *******  0ff  said  ,l«p  of  piles  and 
rendering  IN.  entirely  valueless.   m*4  necessitating  the  re- 
placing of  said   clu*p  of  piles;    to   Um  d^e  of  plaintiff   in 
the  mm  of  three  hundred  dollars." 

Vhe  defendant   in  its  affidavit   of  merits  declared 
that  neither  said  defend t  nor  it,  a*«t     or  servant  was 
negligent  in   (fa,  operation.   B  M   3r  „evicatlon  of  iu 


■ 


. 


■aid  tugs  or  either  of  thera,  at  the  said  time  or  place;  that 
the  negligence,  if  any,  was  in  the  handling  of  the  said  *t 
er  i:n,   .Nottingham,  by  its  o  -ner,  master  and  crew,  and  that 
said  cluap  of  pile3  was  net  damaged  at  the  ti;ne  and  ;  1  ce 
aforesaid  as  set  forth  in  plaintiff *a  statement  of  claim. 

The  testinony  of  the  witnesses  at  the  trial  was 
contradictory  end  irreconcilable. 

'.'he  trial  Judge  charged  the  jury  orally  as  follows: 

*The  burden  of  proof  is  upon  the  plaintiff  to  show 
by  a  preponderance  or  greater  weight  of  evidence  that  the  ac- 
cident which  occurred  was  caused  by  the  negligence  of  the  de- 
fendant, and  that  the  accident,  or  the  dewgwa  that  v««  sus- 
tained, if  any  were  austeined,  were  attributable  ■jijiTfiliWtt* 
ly  (sic;  to  the  negligence  of  the  defendant,  unless  the  plain- 
tiff has  proven  that  by  a  pre  nmlsrsiillW  of  t,ue  evidence  they 
have  no  right  to  recover  and  you  should  find  for  the  deferent 
and  find  the  defendant  not  guilty,  i/in  the  event  taat  the 
proof  shows  that  tne  accident  occurred  turoujm  the  negligence 
alone  of  the  defendant,  then  you  will  consider  is  your  verdict 
the  amount  of  Aasmgttfl  v;nici   have  been  proven,  if  uuy   have  been 
proven,   Ren  are  fee  try  the  case  fairly  between  the  parties 
without  sympathy  and  vttnent  prejudice.   Sfos  have  a  right 
to  consider  the  intereat,  if  any  be  fehown,  that  a**y  witness 
has  in  the  outcome  of  Use  trial,  together  sltfc  ail  tiam   facts 
and  eircupi  .stances  in  evidence,  end  should  return  your  verdict 
in  accordance  witi;  the  truth. 

If  you  believe  fgta  t&e  eviaente  any  witness  has 
knowingly  and  wilfully  testified  falsely  as  fee  any  fact  sn&- 
terial  to  the  issues  in  the  case,  you  have  a  right  to  entirely 
disregard  such  witness'  test.ur.ony  except  in  so  far  as  it  has 
been  corroborated  oy   other  credible  evidence  or  fncts  and  cir- 
cumstances in  evidence.*1 

After  tiiis  charge  was  given  the  Jud^e  voked:   *;.<ces 
either  counsel  desire  to  have  me  instruct  f urtheart  "   Xe  this 
no  response  was  mn.de   by  either  party,  anc*  the  court  then 
proceeded  to  give  the  alternative  forixis  of  verdict  to  the 
jury.  Ko  objection  or  exception  of  any  kind  was  then  or 
afterwards  in  the  Municipal  vourt  taken  to  these  instructions, 
so  far  as  the  record  shows;  tat  in  fcbia  court  uiere  are  as- 
signed as  error  fcnoae  portions  of  the  charge  shiah  eay  that 
"in  the  event  fctee  prouf  nlwm  tnat  the  accident  occurred 
through  the  negligence  alone  of  the  aefer.  test,  ktaa  you  .vill 
consider  in  your  verdict  the  amount  of  damages  stolen  tare  been 
proven,  if  any  have  been  proven',  and  "iou  have  a  right  to 


consider  the  interest,  if  tiny  be  shown,  that  any  witness  has 
in  the  outcome  of  the  trial,  together  ^?ith  all  the  facts  and 
circumstances  in  evidence,  and  should  return  your  verdict  in 
accordance  with  the  truth." 

;/e  do  not  think  tnat  the  plaintiff  in  error,  under 
the  circus  stances,  is  at  liberty  to  co.=splw.in  of  the  whole  or 
any  part  of  this  charge.  The  objection  should  have  been  nade 
below.  i>ut  we  do  not  taink  that  taken  together  and  in  connec- 
tion wit&  the  evidence,  which  we  have  carefully  read  and  con- 
sidered, the  instructions  misled  the  jury.   »'e  think  the  use 
of  the  word  "alone"  in  the  first  excerpt  was  understood  by  the 
jury,  as  it  is  indicated  by  counsel  for  plaintiff  in  error  it 
was  understood  by  tham,  as  referring  to  the  question  of  sug- 
gested contributory  negligence,  and  not  to  that  of  the  pos- 
sible concurrent  negligence  of  the  stealer  and  the  tugs,  lor 
do  Ml  think  the  use  of  the  word  truth  in  the  second  excerpt 
dialed  the  jury  into  the  belief  that  they  were  at  liberty  to 
found  their  verdict  on  anything  but  the  evidence  and  legitiGiate 
inferences  tr^ta   it. 

The  emphasis  of  the  plaintiff  3  argument,  her/ever, 
is  pieced  on  the  contention  that  the  verdict  was  against  the 
manifest  preponderance  of  the  evidence.   "./e  canisot  assent  to 
this  proposition.  The  testimony  was  conflicting,   it  was 
even  variant  on  eac/;  aide  aoong  t&e  witnesses  for  that  aide, 
it  would  be  useless  here   to  discuss  it.   it  have  thoroughly 
and  carefully  considered  it  and  can  mm  to  as  other  conclu- 
sion than  that  the  credibility  of  the  witnesses  and  the  weight 
of  their  testimony  on  the  questions  involved  in  tS&ia  case  vere 
proper  .matters  for  the  jury  to  decide,  and  that  the  decision 
they  arrived  at  sras  not  so  /.manifestly  unreasonable  or  errone- 
ous as  to  justify  us  in  interference. 

The  single  ruling  on  evidence  vfe&eh  is  cora  iained  of 


. 


seens  to  ue  correct,  tbm   proposed  testimony  was  of  very 
doubtful  competency,  and  even  fra.6.   it  been   competent,  -yaa,  in 
our  opinion,  iiw.iaterial . 

ffe*  judgment  of  the   municipal  Court  is  affirjr.eu. 

AtWH  I  ...  . 
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CHATTANOOGA  &AVIS98  BANK, 

Defendant  in  Error, 


CHAPLEE  L.  LUMBY, 

Plaintiff  in  Frror. 


teor  to 

Municipal   Court 
of   Chicago. 


MR.    JUSTICE  MoSUBFLY  DELIVERED   THE  ^PINION  OF  THE   COURT. 

I 

Plaintiff  in  error,  Charles  L.  Lumby,  sold  his  inter- 
est in  a  horse-shoeing  business  in  .Chattanooga,  Tenn.,  to  L.  L. 
Miller,  who  gave  Lumby  therefor  a  note  signed  by  himself  and  Ida 
B.  Miller,  dated  May  11,  1910,  for  $303,  due  ninety  days  after 
date,  payable  to  the  order  of  the  Chattanooga  Eavings  Bank,  the 
defendant  in  error.   Lumby  held  the  note  for  about  two  months,  and 
then  wrote  his  name  on  the  back  of  it  and  sold  it  to  the  bank,  with 
which  he  kept  an  account.   When  the  note  fell  due  the  president  of 
the  bank  obtained  from  Miller  a  payment  of  *53  and  a  new  note  for 
$250,  due  in  ninety  days. 

The  president  of  the  bank  testifies  that  the  old  note 
was  pinned  to  tb©  new  note  as  collateral  to  the  latter,  and  that  his 
purpose  in  taking  the  ne?r  note  was  that  he  might  proceed  with  the 
collection  of  the  new  note  at  any  time  in  case  he  could  not  find 
Lumby,  who  had  at  this  time  left  Chattanooga. 

There  is  some  testimony  that  on  the  day  before  the  note 
fell  due  an  attorney  for  Lumby  told  the  cashier  or  assistant  cashier 
that  he  represented  Lumby  and  insisted  that  Miller  pay  the  note,  and 
if  it  was  not  paid  he  wanted  to  be  called  up  and  notified,  and  he 
would  see  that  payment  was  enforced  against  Miller,  and  that  on  the 
next  afternoon,  on  inquiring  at  the  bank,  he  was  told  that  Miller 
had  taken  care  of  it. "  That  such  conversation  took  place  is  denied 
by  the  testimony  of  other  witnesses. 
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Miller  went  through  bankruptcy  and  the  second  note  was 
filed  aa  a  claim  against  the  bankrupt ,   upon  which  a  dividend  of 
$52,52  note  paid.   Th.i.-.  rfuit  was  brought  against  Lumby  for  the  bal- 
ance due,  and  judgment  was  rendered  against  him. 

Counsel  for  the  bank  argues  with  force  that  as  the 
case  was  tried  by  the  court  without  a  jury,  and  no  propositions  of 
law  were  submitted  and  no  motion  for  a  new  trial  made,  and  no  ex- 
ception preserved  to  the  finding  or  judgment  of  the  court  or  to 
any  ruling,  there  is  therefore  no  question  preserved  on  the  record 
for  review. 

"Shile  giving  due  consideration  to  thiu  point,  but  with- 
out expressing  an  opinion  thereon,  we  believe  it  ia  R9?i  ("satisfactory 
that  our  decision  should  be  based  upon  the  merits  of  the  controversy. 

The  claim  as  set  up  in  the  affidavit  of  defense,  that 
the  new  note  wae  given  in  full  payment  and  in  cancellation  of  the 
first  note,  is  wholly  unfounded,  aa  shown  by  the  uncontradicted  tes- 
timony of  the  president  of  the  bank,  who  was  the  only  witness  testi- 
fying as  to  the  transaction.   The  same  testimony  also  disproves  any 
claim  that  it  was  the  intention  of  the  parties  to  make  an  extension 
of  the  first  note.   Where  an  eld  note  is  retained  as  collateral  for 
a  new  one,  there  ie  no  extension,   fenny  v.  Crane  Bros.  Mfg.  Co., 
80  111.  244. 

In  our  judgment  Luraby  must  be  considered  as  a  guarantor 
of  the  note.   It  waa  payable  en  its  face  to  the  bank,  and  no  endorse- 
ment by  Lumby  was  necessary  to  paoa  title  to  the  bank.   By  endorsing 
the  note  the  transaction  came  within  the  rule  that  where  a  person 
not  the  payee  of  a  note  places  his  name  on  the  back  thereof,  the 
legal  presumption  ia  that  his  liability  is  that  of  a  guarantor.   De 
Cierque  v.  Campbell,  231  III.  442;  Kings  land  v.  Koeppe,  137  111.  344; 
Cushman  v.  Dement,  3  Ocamrnon  497;  Boynton  v.  Pierce,  79  111.  145; 
Stowell  v.  Raymond,  83  111.  120;  Eberhart  v.  Page,  89  111.  550. 
There  is  nothing  before  us  to  rebut  th-=it  presumption. 
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This  view  of  the  matter  makes  inapplicable 
those  decisions  of  the  Tennessee  courts  and  the  provisions 
of  the  statutes  of  that  state  with  reference  to  a  person 
secondarily  liable.   A  guarantor  is  an  original  promisor, 
and  not  one  secondarily  liable,   otowell  v.  Kaymond, 
supra,;  Gridley  v.  Capon,  72  111.  11;  larkhurst  v.  Vail, 
73  111.  343;  Carroll  v.  Weld,  13  111.  683.   The  only  way 
the  guarantor  might  have  been  relieved  from  liability  was  by 
the  payment  of  the  original  note,  and  tnis,  as  we  have  seen 
from  the  evidence,  did  not  take  place. 

The  judgment  of  the  trial  court  was  right,  and 
it  will  be  affirmed. 

AFFIRMED. 
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CARL  41 

Appellee, 


I   COBRJ, 
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J.   .  KEHHY  and  L.  C.  SERRT, 
Appellants. 

.  .  Ju^TICS  X6SUSU3  8KLXTOKBS  J:d£  QP11I01  0] 

This  is  an  appeal  from  a  decree  obtained  by  Carl 
Strum  restraining  J.  : „  bq4  1.  C.  Berry,  hereinafter  called 
defendants,  from  interfering  with  His  possession  of  pre-  iaee 
occupied  by  him  under  a  lease  from  the  defendants,  and  also 
from  instituting  any  suit  against  itrum  for  rent  or  for 
possession,  and  from  ohutting  off  the  motive  power  to  said 
premises,  and  directing  the  defendants  to  supply  dtrum  -^ith 
motive  pov/er.   otrum,  hereinafter  called  complainant,  under 
a  written  lease  from  the  defendants,  occupied  the  second 
floor  oi  a  two-story  building,  at  the  rear  of  which  and  im- 
mediately cidj.iniriv  it  was  another  building  owned  by  the 
defendants  wdioh  was  one-story  high.   This  rear  building 
stood  about  IS  feet  back  from  the  side  line  of  the  front 
building,  a.Hvi  this  SyMt  of  13  feet  was  occupied  by  a  plat- 
form covered  overhead  with  a  canopy  which  was  an  extension 
of  the  roof  of  the  one-story  building,  extending  its  full 
length,  which  was  about  GO  feet.   This  canopy  touched  the 
rear  «/all  of  the  two-story  building  at  a  point  about  three 
to  four  feet  belo_«  the  level  of  tue  second  utory  floor. 
Fbla  3ide  of  both  buildings  opened  onto  a  loading  or  wagon 
yard. 


There  was  a  trapdoor  in  the  front  building  lea* 
ing  from  the  first  floor  to  the  second,  and  a  wide  door  at 
the  rear  of  the  second  story,  opening  out  somewhat  above  the 
canopy  above  described. 

In  ;;arch,  19C9,  the  complainant ,  a  manufac- 
turer of  brooms,  began  negotiations  for  the  lease  of  the 
second  floor,  and  it  was  t/ien  agreed  that  tho  defendants 
should  fastsn  a  chain  tackle  to  the  ceiling  of  the  3econd 
floor  above  the  trapdoor,  and  install  a  windlass  on  the 
second  floor,  so  that  complainant  could  draw  hi3  broom  corn 
up  to  that  floor.   The  defendants  also  agreed  to  build  a 
platform  on  that  part  of  the  canopy  immediately  beneath  the 
rear  door  of  the  second  story,  and  place  en  that  platform 
a  chute,  so  that  complainant  cc.ld  slide  his  brooms  down 
into  wagon3  in  the  yard. 

These  changes  WOM  made,  and  complainant-  took 
possession  in  April  or  I  :iy,  1909,  although  the  lease  appar- 
ently was  not  3igned  until  June;  it  is  dated  July  1,  1909, 
for  a  ten.  commencing  July  1,  19(9,  and  expiring  April  30, 
1912. 

The  premises  demised  are  described  as  the  ''sec- 
ond floor  of  building  456  Kg.  Branch  3t.,;'  with  a  provision 
that  stairs,  hai-lwaya  and  elevators  should  be  used  in  com- 
mon with  all  tenants. 

After  complainant  took  possession  the  bales  of 
broom  corn  were  unloaded  on  the  ground  platform  in  the  rear, 
placed  on  a  truck  and  hauled  onto  the  first  floor  under  the 
trapdoor,  then  attached  to  the  chain  tackle  and  hauled  up 
by  means  of  the  windlass,  /forked  by  an  employe.   The  fin- 
ished broams  were  taken  through  the  rear  door  of  the  second 
floor  onto  the  platform  built  over  the  canopy,  and  from 
there  pushed  down  the  chute. 


a    , 


About  August  1,  1S09,  the  first  floor  of  the 
front  building  was  rented  by  the  defendants  to  other  par- 
ties, who  nailed  shut  the  trapdoor  between  the  first  and 
second  floors,  and  thereupon  at  the  request  of  the  complain- 
ant the  following  changes  were  made:  A  door  was  put  on  the 
side,  near  the  rear  of  the  front  building,  so  that  a  rear 
stairway  could  be  utilized,  thua  giving  direct  access  from 
the  second  story  to  the  yard.   An  opening  was  then  cut 
through  the  canopy  just  beneath  the  rear  door  of  the  sec- 
ond story,  and  through  the  platform  on  which,  the  chute 
rested,  and  double  trapdoors  placed  in  the  opening.   A 
tackle  wa3  then  attached  to  a  beam  which  extended  out  from 
the  rear  v/all  of  the  two-story  building,  over  the  rear  door 
of  the  second  floor.  This  tackle  and  beam  were  directly 
above  the  trapdoors  through  the  canopy  and  platform. 

After  this  broom  corn  coming  into  the  building 
was  hoisted  directly  from  the  rear  ground  platform  through 
the  trapdoors  in  the  canopy  and  second  story  platform,  and 
taken  in  at  the  wide  door  in  the  rear  of  the  second  story. 
i'he  lifting,  however,  was  not  done  by  ^and,  as  formerly,  but 
by  a  horse  hitched  to  the  tackle,  which,  was  operated  by 
means  of  pulleys  and  ropes.   The  evidence  tends  to  3how  that 
the  complainant  considered  this  arrangement  superior  to  the 
previous  plan  for  getting  his  supplies  onto  the  second  floor. 

In  April,  191C  ,  the  defendants  leased  the  rear 
one-story  building  to  a  concern  called  the  American  v/ood 
i reserving  Company,  and  by  the  terms  of  the  lease  the  lessee 
wa3  given  the  right  to  remove  the  platform  and  canopy  for 
the  purpose  of  giving  light  to  tue   premises.  On  April  17th, 
191c ,  this  lessee  removed  the  second-story  platform  and  all 
that  portion  of  the  canopy  which  was  below  the  door  at  the 
rear  of  the  second  story.   It  is  said  that  its  purpose  in 
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doing  this  was  to  permit  light  in  that  md  op  the  oee-atory 
building,  which  the  new  tenant  intended  to  u.86  at  am  office. 
The  chute  was  left  suspended  by  a  table,  and  in  July  the 
agent  for  the  defendants  fastened  it  to  the  rear  vail  of  the 
building  Pnd  added  a  pleat  to  it  so  at  to  aake  it  reach  and 
come  in  front  of  the  door  on  the  second  story,  the  new  piece 
being  attached  to  the  old  by  hinges  and  suspended  by  means 
of  cables  attached  to  a  pulley  and  so  arranged  thnt  the  new 
piece,  which  extended  in  front  of  the  1ocr  vfnen   in  use, 
cpuld  be  raised  up  out  of  the  way  entirely  when  not  used. 

In  the  testimony  complainant  claims  that  this 
chute  is  no  longer  usable,  but.  it  is  a  fair  inference  from 
r/hat  is  said  by  the  witnesses  that  the  cowplair ent  never 
tried  to  use  the  chute  an   it,  was  arranged  in  the  last  jr.- 
3tanee. 

OB   Hovenber  5,  1910,  the  bill  of  complaint  here- 
in was  filed,  claiming  that  the  foregoing  occurrences  amount- 
ed to  an  eviction,  and  praying  that  the  defendants  be  re- 
strained from  interfering  with  the  complainant  or  with  the 
premises,  etc.   Answer  was  filed  by  the  defendants  denying 
that  there  wa3  any  eviction.   Afterwards  the  defendants  filed 
a  cross-bill,  claiming  a  certain  surf  clue  for  rent,  water 
taxes  and  costs,  alleging  that  eantplalnaat  was  still  in 
possession,  and  praying  for  as  accounting  and  a  decree 
against  the  complainant  for  the  amount  due.  A  demurrer  to 
this  was  filed  and  sustained.   The  issues  made  upon  the 
original  bill  were  referred  to  a  natter  in  chancery,  who 
took  testimony  ana  made  a  report  finding  that  there  MM  a 
partial  eviction,  and  that  the  trapdoor,  canopy,  chut^.etc. , 
constituted  appurtenonces  to  the  preniaes  under  the  lease, 
and  recorn:  ending  that  the  relief  prayed  for  by  the  eonplaia- 
ant  be  granted.   Objections  were  filed  before  the  natter  and 
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exceptions  before  the  court,  which  were  overruled,  and  a  de- 
cree entered  in  conformity  to  the  findings  of  the  master. 

it  i3  very  doubtful  whether  the  foregoing  oc- 
currences can  be  considered  as  an  eviction  of  the  complain- 
ant by  the  landlord.   Complainant  was  dispossessed  of  no 
part  of  the  second  floor  of  the  building,  the  premises 
described  in  his  lease,  and  he  did  not  vacate  the  same  but 
continued  therein,  as  is  claimed,  for  the  full  term  of  his 
lease.   rio  permit  this  decree  to  stand  would  have  the  effect 
of  protecting  complainant  in  his  possession  of  the  leased 
premises,  with  directions  to  the  defendants  to  furnish  motive 
power,  without  requiring  complainant  to  pay  anything  for  the 
same.   V/hile  it  is  undoubtedly  the  law  that  an  eviction  by 
the  landlord  of  his  tenant  of  a  material  part  of  the  premi- 
ses under  lease  will  justify  the  tenant  in  refusing  to  pay 
rent,  yet  we  do  not  think  the  facts  before  us  bring  this  case 
within  that  rule,   ffe  are  unable  to  say  that  the  material 
situation  alter  the  changes  made  in  July,  if  10.  was  greatly 
different  from  what  it  was  prior  to  April  17th.   lio  change 
is  pointed  out  in  the  chute  which  would  seem  to  be  to  the 
disadvantage  of  the  complainant .   indeed,  it  would  seem 
rather  to  facilitate  the  lowering  of  the  brooms  to  the  wag- 
ons to  t.e  able  to  place  thorn   directly  from  the  second  floor 
into  the  chute,  as  could  be  done  after  «'uly,191C,  than  to 
take  them  from  the  second-story  floor  onto  the  platform 
above  the  canopy,  and  from  this  place  them  into  the  chute. 
Only  one  motion  would  be  required  by  the  former  process, 
while  two  or  three  handlings  would  be  necessary  by  the  sec- 
ond method  described. 

It  is  a  more  serious  question  as  to  the  effect 
of  the  removal  of  the  platform  above  the  canopy,  with  ref- 
erence to  the  operation  of  hoisting  broom  corn  into  the  sec- 
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ond  story,  o\it  w»   are  unable  to  see  any  important  difference 

in  hoisting,  it  through  a  trapdoor  in  the  canopy  anc  platfom 

and  the  same  process  with,  the  canopy  and  platform  removed. 

In  any  event  the  most  that  could  be  claimed  by  the  comrlp.in- 

ant  is  that  the  arrangement  was  not  quite  co  convenient  as 

theretofore;  and  this  brings  the  case  squarely  within  the 

rule  announced  in  rtabsns  v.  BUI,  212  ill.  523,  v.-hich  is 

as  felloes: 

"The  court  properly  instructed  the  jury  that, 
if  they  should  believe  from  the  evidence  that  any  wrongful 
act  of  the  appellee  or  omission  to  perform  anything,  re- 
quired^ her  by  her  lease,  was  such  as  tended  merely  to 
diminish  the  beneficial  enjoyment  of  the  premises  leased 
by  the  appellant,  he  was  still  bound  for  the  rent  if  he 
continued  tc  occupy  the  same,  and  that,  if  the  appellant 
did  not  abandon  the  leased  premises,  his  obligation  to 
pay  the  rent  therefor  remained,  but  that  he  might  show, 
as  s   matter  of  defense  in  what  manner  such  beneficial 
enjoyment  of  the  premises  was  diminished  by  such  ret 
or  omission  to  act  of  the  plaintiff,  and  recoup  from 
the  rent  such  damages,  if  any,  he  may  have  shewn  by  the 
evidence  he  had  sustained  by  reason  of  the  wrongful  act 
or  omission  tc  act.  of  the  plaintiff,   Sue b  is  the  law  as 
has  been  declared  by  this  court",  citing  Chicago  Legal 
News  Co.  v.  Browne,  103  111.  217;  Barrett  v.  ioddie,  158 
111.  479,  and  eating  v.  Springer,  146  ill.  481, 

t ther  cases  might  be  cited,  all  tending  to  sup- 
port the  rule  that  where  the  landlord  has  done  anything 
tending  merely  to  diminish  the  beneficial  enjoyment  of 
the  premises,  the  tenant  is  still  bound  for  the  rent  if 
he  continues  to  occupy  the  same,  although  he  might  show, 
as  a  matter  of  defense  in  a  suit  for  rent,  ho??  much  such 
beneficial  enjoyment  was  di.-inished  by  the  act  of  the 
landlord,  pnd  recoup  fur  whatever  damages  he  may  be  able 
to  show  he  had  sustained  through,  the  wrongful  act  of  his 
landlord. 

In  iay,  191  ,  defendants  brought  suit  in  the 
1  unicipal  Court  against  the  eonplalnant  ;'cr  possession 
and  rent,  in  which  a  verdict  and  judgment  were  entered  in 
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favor  of  the  complainant .   It  appears  that  in  this  suit 
otruci  pleaded  partial  eviction,  and  it  is  claimed  that 
this  is  res  judicets  ate  to  the  question  of  eviction. 
Two  adequate  answers  may  he  made  tc  this  claim:   First, 
that  it  doee  not  appear  from  the  record  before  us  of  the 
Lunieipal  Court  case  "but  that  the  judgment  was  "based 
upon  some  other  ground  than  the  claim  of  eviction;  ?nd 
second,  that  the  condition  of  the  aprrratus  in  question 
wis  not  Lhc  same  at  the  time  of  the  filing  of  this  bill 
as  it  was  upon  the   date  of  the  judgment  in  the  :v  v.n  i  e  i  pal 
court.  ThA   outcome  of  other  suits  in  the  I  unicipal  Court 
wnien  did  not  proceed  to  judgment  cannot  avai3  as  mat- 
ters of  estoppel « 

Ve  are  of  the  opinion  that  justice  requires  that 
the  decree  be  reversed  and  the  cause  remanded,  with  di- 
rections to  disiLies  the  bill  for  want  of  equity. 
B2YE 
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PEEAL  from  CIRCUIT  COUffT, 
)  COOK  COUNTY. 


RR,  JUSTICE  HG  oUKIXY  HBLXTRReJ  THE  01  IKIOK  OP  THE  COURT, 

In  connection  with  the  controversy  narrated  in  the 
opinion  of  this  court  till,  day  filed  in  case  general  number 
18458,  the  follov;ing  proceedings  were  had: 

The  defendants  to  the  bill  filed  by  coraplainant, 
Strum,  filed  a  cross-bill  alleging  that  the  eo*plaii»nt ,  strum 
had  filed  a  suit  for  110,000  against  the  defendants  on  an  al- 
leged cause  of  action  growing  out  of  the  same  /natters  alleged 
in  the  chancery  suit,  and  said  cross-complainants  prayed  that 
Strum  be  enjoined  from  prosecuting  this  suit.   An  injunction 
was  issued  pursuant  to  the  grayer  of  tnis  cross-bill.   There- 
after iitrum  filed  a  demurrer  to  the  cross-bill  as  amended, 
which  demurrer  was  sustained  and  the  injunction  issued  upon 
the  cross-bill  dissolved. 

Strum,  the  complainant  in  the  original'  bill,  filed 
suggestion  of  damage*  in  relation  to  the  dissolution  of  the 
injunction  issued  upon  the  cross-bill,  and  this  question  of 
damages,  together  with  the  issues  made  upon  the  original 
bill,  was  referred  te  the  muster  in  chancery,  v/ho  allowed 
the  complainant  £250  damages  for  solicitor's  fees.  >rom 
tnis  finding  the  complainants  in  the  cross-bill,  J.  M.  and 
L.  C.  Berry,  have  appealed  to  this  court,  which  appeal,  for 
the  purposes  of  hearing,  was  consolidated  with  He,  18456. 

The  objections  made  to  the  allowance  go  to  the 
reasonableness  of  the  amount,  and  it  io  sought  by  argument  to 
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siriow  that  the  services  actually  rendered  were  not  reasonably 
worth  as  much  as  was  allowed.   While  admitting  considerable 
force  in  the  claims  of  appellant  on  this  point,  yet  in  view 
of  the  testimony  of  many  witnesses  as  to  the  value  of  the 
services  rendered,  we  are  not  prepared  to  say  that  the  con- 
clusions of  the  master  were  not  justified,   indeed,  we  do  not 
find  that  any  attempt  was  made  by  counter  testimony  to  con- 
trovert the  effect  of  the  evidence  on  this  point. 

The  decree,  approving  the  finding  of  the  master 
in  this  respect,  is  affirmed. 

ATWtm       . 


119  •10566 

I 

X 

I    ) 

,  riners,    tolUfl    bust-    /  ) 

nesa  as     otite  1    -arhooQ,  ' 

uefendnnts  la  BfMMrJ  ; 

7  I 

4  v    -J  j  j 

iiaiatiff  la  Xtt*iJ         j 

;.«f  enacts   in  Wpr,  hereinafter  called  plein- 
tiffs,   M«WM^*  Mttt   in  liiMiafrliMat  against  alalatU*  in 
error,  hereinafter-  sailed  defendant,      mm  MtftMMtfSt  writ 
»»»  scr»«d  upon   the  defends t  in  person,   unci  he  entered 
hie  general  abearance   in  the  caeoe.     8m  ease  w&a  tried  fey 
the  coux-t,    mm  found  th©  i»3*eS  M  t,-    tae  Irttanftiiirot  *Mtt*#t 
the  plaintiffs,   ar^o   the  iasuea  u  t.>   Hm   merit*  of  the  case 
against  the  defendant. 

efen&ant'a  counsel  iu$ss  as  troimif  fcr  i*» 
veraal  certain  informalities  in  the  •  t  -.?rit.      MMl 

informalities,   if  un?t  are  net  material  now,   M   the  attach- 
ment issues  wore  found  for   the  defendant. 

Kurd's  keviecd  statutes  l$l>.,   chapter  li  ,   sec- 
tion  8ff   mmHng  of  atlac&ent  jtmi|    sey:      -but  if  found 
for  the  defenap ,.t.    MM  st;8.c..,rt}t  ataall  be  quaked,   and  the 
eosto  of  *tti«MHMa&  mm&3  bo  adjudged  against  the  --.i  . -.i -...  iff , 
but   tne  suit   MWU   proceed   to  flaftl  JttitfMWi  M  coa. 

aeneed  by  »ua,*na.»     :  -ia  provision  of   the  statute  MM  foi- 
lowed  in   hm  MM  at  bar,      >ee   ^asaon  v.     one,   Be*    Ul.   46, 
and  i.ckurray  v.   MIM,  86   ill.   Agp,   B99,  ^ 

if  MfMMM  and  wtffiMf   It  ni.y     or  the 

purpose  of  sieving  to  o.uaah  MM  writ,  felfi  a?,; .earaace  should 
have  been  limited  to   that  MOM**,      ;hia  mi  *4  not  te4  out 


fil-d  n  general  appearance,   -*aieh  tms  sufficient   to  cive  tite 
court  jurisdiction,  kltfeoftfb  the  Bttnfiftwimat  irlt  my  nave 
been  infarsusl. 

9M  JaflflPttftt  *rill  be  affirmed. 


,n 


166  -  18622 

MARGARET  L.  FELKEY, 

Defendant  in  Error, 


MARY  ROBERTS  and  F.  F„  ROBERTS,  I 

Plaintiffs  in  Error 


Error  to 

Municipal  Court 
of  Chicago. 


MR.  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT 

* 

This  was  a  suit  brought  by  Margaret  Felkey 

against  Mary  Roberts  and  F.  F.  Roberts  for  wages  claimed  to 

be  due  her  as  a  stenographer.   The  case  was  tried  by  the 

court,  and  judgment  for  $140  was  Entered  against  both  de- 

1 
fendante. 

Tte  have  searched  the  record  through  in  an  endeav- 
or to  find  any  evidence  as  to  the  employment  of  plaintiff  by 
Mary  Roberts.    There  is  evidence  tending  to  show  employment 
by  and  work  dons  for  the  defendant  F.  F.  Roberts.    It  is 
sought  to  hold  Mary  poberts  apparently  upon  the  theory  that 
some  of  the  work  was  dons  "on  behalf  of  Mary  Roberts";  that 
is,  she  is  thought  to  be  liable  because  she  might  be  benefi- 
cially interested  in  some  of  the  stenographic  work  done  by 
the  plaintiff  at  the  request  of  F.  F.  Roberts,   We  cannot 
conclude  that  this  would  make  Mary  Roberts  liable,  and  the 
judgment  against  her  was  erroneous;  and  if  erroneous  to  one 
it  is  erroneous  as  to  all.   Samonski  v.  Chicago  city  Ry.  Co., 
156  111.  App.  397,  Claflin  v.  Dunne,  129  111.  341. 

For  the  reason  above  indicated  the  judgment  will 
be  reversed  and  the  cause  remanded. 

REVERSED  AND  REMANDEI 


- 


. 


. 


- 

I 
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182  -  18639 

FIPPT  NATIONAL  BANK  0?  ) 

CHAMPAIGN,  ILLINOIS,  /     j 

Defendant  in  Ersror,   ) 

)   Error  to 
v  '  )     Municipal  Court 

JOHN  A.  BPYANT  PIANO  BtWPlBT,  /        )        °f  Chicag0' 
Plaintiff  ip  Error,   ) 

i 

MR.  JUSTICE  MofUPELY  DELIVERED  THE  OPINION  0*  THE  COURT. 

The  Eiret  National  Bank  of  Champaign,  Illinois,  here- 
inafter called  plaintiff,  recovered  judgment  on  a  promissory  note 
made  by  the  John  A.  Bryant  Piano  Company,  hereinafter  called  de- 
fendant. 

It  is  claimed  that  the  trial  court  erred  in  striking 
the  affidavit  of  defense  from  the  files  and  entering  judgment 
against  the  defendant  as  in  case  of  default. 

The  note  sued  en  was  made  payable  to  the  Johnson  Player 
Piano  Co.,  and  was  endorsed  by  it  and  transferred  to  the  plain- 
tiff.  The  affidavit  of  defense  sought  to  set  up  damages  which 
defendant  claimed  to  have  suffered  in  a  transaction  between  it 
and  a  concern .other  than  the  payee, which  had  endorsed  the  note, 
which  transaction  had  occurred  after  the  execution  of  the  note 
in  question. 

This  ie  clearly  a  case  of  unliquidated  damages,  not 
only  arising  out  of  a  different  transaction,  but  apparently  a 
transaction  between  other  parties.   It  is  not  a  proper  subject- 
matter  of  set-off,  and  the  court  committed  no  error  in  striking 
the  affidavit  of  defense  from  the  files;  and  under  section  55  of 
the  Practice  Aot  plaintiff  was  entitled  to  judgment  as  in  case  of 
default. 

Plaintiff  has  asked  for  statutory  damages  on  the  ground 
that  this  writ  of  errcr  has  been  prosecuted  for  delay,  and  this 


, 
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motion  will  be  granted  and  the  plaintiff  awarded  $15  as  damages, 
and  the  judgment  is  affirmed. 

AFFIRMED. 


. 


A 


Error  to 

Municipal  Court 
of  Chicago. 


192  -  18649 


FRANCES CA  KARCZE^SKA, 

Defendant  in  Error, 


JOSEPH  OHMIELEWSH, 

Flaintiff  in  Error 


MR.  JUCTI-CE  McCURELY  DELIVERED  THE  OPINION  OE  THE  COURT. 

This  is  a  breach  of  promise  suit  in  which  defendant 
in  error,  hereinafter  called  plaintiff,  recovered  a  judgment  for 
Si  60. 

It  is  argued  that  the  finding  of  the  court  is  against 
the  weight  of  the  evidence.""  If  plaintiff's  story  is  to  be  be- 
lieved, the  defendant  entered  into  an  agreement  to  marry  her.   A 
number  of  witnesses  testified  to  circumstances  which  tend  to  sup- 
port her  story.   The  only  denial  comes  from  the  defendant,  and 
his  denial  goes  only  to  the  precise  words  he  used  in  addressing 
plaintiff.   It  is  undisputed  that  the  occasion  of  his  interview 
with  plaintiff  and  her  friends  was  to  enter  into  a  contract  of 
marriage  if  agreeable  to  both  parties.   The  plaintiff  was  certain- 
ly willing,  and  so  informed  the  defendant,  and  his  conduct  and 
statements  at  the  time  would  reasonably  lead  both  the  plaintiff 
and  her  friends  to  believe  that  he  also  ?ras  willing. 

Consideration  of  the  entire  record  fails  to  move  us  to 
the  conclusion  that  the  finding  was  not  justified,  and  the  judgment 
is  affirmed. 

AFFIRMED, 
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October  Term,  1BYS.  Too. 
448  -    19919 

CEOKC*   FtiGINA, 

V8. 


riDouL  rroiAoi  cobpabt, 

Ar;  »]  I  writ 


Any  el lee 


APPKAl  FROM  CIRCUIT 

COURT,  COOK  COUNTY. 


MR.  PJESIPIKG  JUSTICE  SBZTB  BL1VHUHB  TBI  OPINION  OF  TBI  COURT. 

/ 

"4jT«lio«»   QeWgO  Fu£ina,    recovered  ■   ji;d£H«nt 
against  appal iaJ^t,   Fsder/l   Purnsc*  Coapftny,    in  IIm  Circuit 
Court  of  Cook  County,  ?or  personal    injuries,      Thla  appeal 
brings    tha   judgavant  fcsra   for  ravie*. 

Tha   record   eb  *e   that  appellee,    prior    to    MM    U| 
of  bia   injury,    had  baen  in  tha  ee.ploy   of  appellant  su  a   latorsr 
for   five  days,    handling  scrap   iron,    ate,   and  working  under 
a    foreman  aaaed  Farri.        Ap  ellee   is  a  Slavonian   Mid   at   tha 
tins   in    4uaetion  unaarstocd    thd  Kng-lieh   IlingWft  vjry    taper* 
factiy.      On   fcfce  avanir,£  bafora   his  injury,    ha   *e.a  orderad   by 
Ferrl,    the   fore-.ran,    to  pa      the  next  84ral«|   *ni    shovel   off 
flua  duat    froa   the  car   in  question  undar   tha  order  of  one 
Collare    -ho  was  an  Italian.        Thwra  vara   three  othar   Its-liana 
worUnt    aith  appellee  on  tha  day  of  his  injury,   but  ha  did  not 
talk   *ith   tfeaa  because   it  was  difficult   for   bia   to  understand. 
AiL  of   tbsaa  wan   tastifisa  at    the    total    through   intsr^ratara. 
On   tha  morning  of   tha  day  of   his   injury,   Coliare  gsave  plaintiff 
a   shoval  and   tola  him   to  gat  upon   the  car  and   shovel  off   flua 
dust.     Plaintiff  did  not  understand  what  Collar^   amid,  but 
Coliare   sho»ed   hia  by  motions  with  his   baada.      Tha  ftan  up   to 
thij  time  of   tha   injury  of  plaintiff  had  been  fcfcraviaf   flue 
dust  over    Us   aidas   of   the  car  by  aean*  of  ahoTele.        The 
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car  *ae  a  duav  c>:r   with  sloping  sides  ana   ends   and  openings 
at   the  bottom  bo   that  coal,   dirt,  or    Just  coul.i  be  1st  out  of 
the  car   through   the  openings.        The   flue  duat  which   the  sen 
vtyc   shoveling   out  of  ths  oar   in   the   forenoon  was  hot;    the 
steal   car  was  hot,   and    ths  braces  and   aides  of  the  car  were 
too  hot   for  one   to   touch.        *hile   ebovalir.r    the   flue  ouafc 
froa  the  car,    the  sen  stood  on  planks   in  order    to  keep   the 
hot  flua    luet   fro«  burning  their   feet.        They   continued  unload- 
ing  tr.a  car  b>-   MUI  of  shoveling  out   the  dust  during   the 
forenoon.        In   the  afternoon,    Collere   ordered    two  of   the  iten 
to  get  down  out  of  the  car  and    two  of   the*,    including   ths 
plaintiff,    to  r swain  in  ths  car,    and  directed  one  of   those 
whoa  he   had  ordered  out  of   ths  car   to  release   the  appliances 
for  opening   the  bottoa.  of   the  car  and   to  du«p   the  flue  dust. 
Plaintiff  knew   nothing  about  such  a  car,    h*d  never  seen  one 
before  and  knew   nothing  about   its  operation,      He   MM   totally 
inexperienced   in  tan  work  of  dumping  a  car  of  that  kind,    and 
did  not  understand  what   ths  Kan  who  opened  the  bottom  of  ths 
car  was  doing,   or  what    the  forenan   told  his   to  do.      a  hen    the 
dump  at   the  bo t toe  of  the  oar  was  opened,   plaintiff  slid  down 
through   ths  opening   into   the  hot   flue  dust  and   w«»  badly  burn- 
ed,   sn..;    vprarently  crippled   for   life. 

The  declaration   filed   in   the   case  consists  of 
six  counta  and  numerous   iterae  of  negligence  are  averred.        A 
short  ■tataaaat  of   the   substantive  negligence  charged   in  the 
various  counts  may  be  made  as   follows:        That   ths  defendant, 
through   its  furarran,    iefcued   negligent  orders  nalen  caused 
plaintiff's   injuries,    and    that    the  defendant  negligently 
failed   to  warn  and   instruct   the  plaintiff  *e    to   the  dangers 
of  his  situation. 

Ho   technical   errors  are  urged.      The  only  errors 
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aaaigned   *ra   t..*t  a  **rdiot.   ahould  have  been  directed   for   the 
defendant,   and   that    lbs*  vardict   la  contrary    to    the  evidence 
and   the   la*.      It   is  fttlfttftiftftd    in  eurpox't  of   tha  errors  assign- 
ed,   (lot,)    that   the  evidence   fsilo   to   a  ho*  any   negligence  or. 
tha  part  of  appellant;    (:nd)    fcftftt    the  plaintiff*   injuries 
wars  proximately  caueed  by  riake  which  ha  asfucad;    and   (3rd) 
tfeftt,    if   any  negligence  contributed  to  his   injuries,    It  »fta 
t. lis t  of  fallow   servants. 

Upon  ■  careful  review  of  tha  evidence,    sa  are    -f 
tha  opinion   that   it   a how a  a  negligent  order  given  toy    the 
for  airan.        To  require  a  workman   to   etand  upon  hot   flue  duet 
In  a  duap  car  while   tha  duet  wae  being  dumped    tfcrottgb    tha 
bottom  of   tha  car  was  to  require    the   plaintiff,    who  ftftfl  an 
ignorant  »an,    to  be  and   rwmtn   in  P   plftftft  of  unusual  danger. 
Plaintiff  fcMB  navar  worked   in  connection  with  I   dump  car  ftftd 
had  only  fcesn  f.'.jrlHar  with   the  car  for  ft  toll  ft  d;»y,    shoveling 
flue  ttttftt   out   of   tha  car  over   ita   a  idea.        This  ff&ft  not   tha 
regular  sork    in  which  ha  tad  beast  eng&red  during   the  five  days 
that  ha  hftd  worked   for   appftllftftt.        Tha  vtcxk  of   shovelin:    was 
not  dangamus,   but  whan   the  method  of  unloading   I  ha  car  waa 
changed  ft]    the  ordar  of   the   foaenan   aft    tftftt    the  hot  material 
woulo  pase    through  tha  bottoa  of  tha  car  vlth  I   rush,    tha 
position  of  plaintiff   in  tha   ftftt  where  he  was  ordered    to   et&nd 
becajca  dangerous   to  ftl  unueurtl   J  tgffftft*      There  waa  no  way  ap- 
parently by  ahich  ftft   lnaxr  jrlanoed  Kan  could   a.va  hi*  self 
fires  going  do*n   into   the  hot  duat  owing   to   the  peculiar  struct- 
ure of    the  car. 

Tha   evidence  doae  not   show    tfcftt  appellee's   in- 
juries  sere   presimttftlj  caused  by   riake   which  ha  ftftfttniftd.      *e 
think   tha  fttmrft   J  id   no1    err   in  refusing   to   instruct   tha   jury 
to  finJ   for   the  defea  ant.     Pullman  Pe>laee  Oftt  Co.    v.    Laack, 
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mt  rsrc  , .  ft  H '.  I  itty  «f  i       •       blunt 

or   tbt  plaintiff.       Bmni  v.    3fctftl*y«   131  IH.   59©,       ?..--  ....■.© 
?cf-:rly  laft    tc    the    |*fji   to  .lei  .' 

tea     .•-{.     i   n  -    •  ■■    .  i 

feci         r   »fg«reti  appalls*  to  we*i     -  .     ■■■  > 

:•  r   ap^4l  .1-      ' 
tc  I  •  »t        :-   Hi  il    t  ■       ■  ■■  ■  ■■■  - 

■      '•    ' '"  ■ 

1 1   of  t&t   r  IftJLsttff 

'.;,  '•.  fj 

l||  f»H<  :-    I  •  .  .         It  -    , 

it   *a  I  t  icr;    frr   I  #  ltt*t  t« 

Ho  ga&gfetat   is  at    I 


October  Jenn,  29i2. 


Ho. 


B.    F.    a*aSa*l  •,    Jr. ,  )        / 

OttUtUe    F.    DaQOBTA,  j       / 


1    :  a! laaa* 

)  ^ippiai  tooji  mmxotfn 

vc.  T 

BCCUY-IO.TTO    COAL   Cn«PAHT, 
Arr-' 

k».  pRSfiDiw  justice  nun  lOLratts  ta  apiwum  d?  tj  . 

ill**,    B,    Fi    Ka£aa#«,    Jr.,    fefid  gfearlaa  F.    Dft~ 
Coat*,    recovered ■  y.   }a4g»a|ft   in   Va  Kattlai**!   Court  of  I     | 
against    the   Eculiy^KoatJiar  C^j.  i    Oaapta?, 

upon  a  contract   est  cut  in  plaintiff a*   ita(MMt  a*  aUlfl    kfl 
fo3  lava* 

"This;    agraaama  r.tsrao    into   >.  :■ 

tatwaan  the  SauUr-Xoataar  .     .      ••   taa 

firal  part,     ad  Gfcarlat  r.  Ba€eata     at  B,     .   Koi 

Jr.,    |  .•  r  1 1 1 ,  |   e  f    t  b  a    MM  o  Bd    ;:  *  r  t , 

".ritna»«<«th:      That   far  Mid    la  ©eaaideratioa  of 
the  j.ayn.ant   of  BSS4  o   a*,     .no    t&ra«   loUi         ,       Lc  i» 
thirty,    sixty   ,n :    alaat]    dcy*  raapaativaly,    for   the 

I  of  |«T3    tha  s*its  tainjr  for  $391   aaaa,    IB*  aald 
party  of   tha  first  put  s.gr«aa   to   assign   tft«  iudracnt 
he  rate  far*  secured  agftiaet    fcha  Prairla  I  ™>»- 

,,    in   the  county  Court  of  Oruadj    ". maty,    IXlii 
fcy    a    id   party    :>f    th«   firet    part,    to    Mid   B.    F.    Kelaage, 
Jc, 

It    is   further  aatttftlly  agraad   t.-«t*e«n   |hi  par- 
ties  aax        ,       At   la    the    eveftt    that  bankruptcy   proeeed- 
inj.e  &rs  e  tar  ted  tgaiaat  a*  id  Prairie  Baa  Board  eaapaay 
•itnia  sixty  days  fras   taa      Ifati      &ad  anaaaliaa  of" 
than*  preaeate,  taaa  eaid  jj&rty  of  tif.a  fire* 
to  repay   to  »aid  parttae  af  the  sacuni  part, 
■•**«  wm aetee  renaming  uapald  aade*  tilt 

-  &*••«  "Ot,     I  tt   9f   M]  .     . 

Seully-Koataer  Co  s i   Seat]     ,y. 

Bawlly-Iaataa?  Cc  y,   (Baal.) 

(8i$aa4)        Bj  Jaaap*  0.  x^atnar, 
teideat. 
I,    F.    KcKaars,   Jr. 
Bated, CM-.   ,  :,    111.,   j  attar)    SB,        .    ." 

Tha  atateisant  of  elaia  then  avara    that    the  Prairil 
Eo*  Beard  Oaaaaay  aaa  ig|««c«4  t  acakrapt  vital*  aUtr  d»ya 


froa.   tha  ff»kinr   of   the  above   contract,   and   that  before   the 
ntMlonflt  of    th*   suit,    aoid  B.    F.    McKaaga,   Jr.,    rftlMSPd 
unto   the   said   Ccully-Kostnsr   Cool  Cotcfnr.y  all    ri£bt,    title 

and   interest    in   the   judgrrent  mentioned   in   Iht   contract;   and   it 

ed 

is  fcrthftX   ftllftgpd    fciftt   the   plaintiffs  de*and/_of   tin  defer... 

the  return   to   the*  of  $:-50  »entioced    in  the   contract  end    that 
it   Isiivdr  all   p&yaent e aade  on   Us   contract   and  all  notes 

■:,i        unpaid     in  accordance   *ith   t^a   terns   of   fchi  Hgraa- 
tre.'it,    ftal    that   the  defendant   failed  and   refused    to   pay   the 
plaintiffs    UM   |ft&0«    Wki  neglected    to  deliver   to    thft*  ail 
puya.snis  md*   on   the  notsse  and  ail   the  notes   reaaininj   unraid 
under   eft  id  pgirPftMtlt. 

Upon   the  does   &f   the   evi-;ance,    the   court   inotruct- 
ed   the   jury   to   find   for   the   plaintiffe   for  11893.9?, 

It   is.  urged  on  fee&ftlf  of  ftp jmiI last    that   there 
*aa  no  consideration   for  the  defendant's   agreement    to   return 
the  soapy   &ad  notes;    that    the   Prairie  Ve>   Beard  CM] 
T-Coeta  are  one  tad    the   muni,   and   that    the  Prairie  Pox  Board 

ay   *aa   Oily   payinr   it e  debt  f*nd   it.  would   form  no  eoai  I 
tion  for   the  return  of   the  coney  01  VftfttftTftr  condition  it  B\ay 
h;;ve  bftfta  paid. 

The  evidence  ebowe   that    the   contx-sct  vai  M ulft  by 
Chsriee  F.    BaCoata  md  B.   F.   KcKessra,   Jr.,    personally  and  not 
as    tha  Prairie  Box  Board  Coap^ny    in  which   they  -sere   interested, 
snd   fchat   the  ohecfc    for  £"S0  received  by   ftppftllaat  'vas    the  per- 
sonal   check   of  BaCoata  aftd*   payablt   to   F.    f,    KcK;sgs,   Jr., 
by   hin    ti  tdorftftd    to   Appellant*      Tap    three  notee   riven   to   -*pral- 
lant  were   «ade    by    the   Prairie   Box   Bo-or5    f  cm;  ony    »no    endorsed 
by   arpelieee  and  were    turned  over    to  eppe  Ileal   ftl    the   time   of 
the   signing  of   the  contr-  ct.        Ths   daiis  of    the  appellant    that 
the  eoatraet  *&s  without  consideration   is  not   aurrorted  by 
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the  evidence, 

Ws  arat  cf  the  opinion  that    IJM  position   takaa 
by  sj •.;..o;iant,    that    this  action  ec*  for  tonay   bad  ftBd   re- 
eeivua,    ie  WTt— fela.      Tha   et&tasr.ent  of  clui*,   after  alleging 
tha  contract    in    ptaatlaa*    ivtri   taat    tba  Prafcrla  Bo?  Bo&rd 
CftMjiftaj    vaat   into  bankruptcy   within  sixty  days  sifter   the 
caking  of    the  contract.      It    is   further  ftlXagSd   ftltt    ths  t 
c.    F.    taXeaga*   Jr.,    bad   r^laaaed   to  appellant  all   right   to 
tha  JuAgaast  ft£ftiaat   the  Pr&iria  Eos  Beard  CawyftBf,   a«o   that 
ftftjN&3  eea  dea&nded  of  c-ppelisnt   the  return  of  the  *£50  in 
twatlaa  sad  the  rctse,  sad.  that  appellant  bed  ufatij  to 
pay   tha  aaaaj    a    to  deliver   the  aafss.        The  evidence  Ma*> 
i*ina   these  avasaa&ta,        Se   think   it  cis«r   tfeat  the  action 
is  founded  on  &  breach  of  tha  Britten  contract,   and   tha  proof 
fully  establishes   tha  ,-i.vemente  of  tha  etztesent  of  claim. 
Tne  record   fthava   that  ap reliant   had  recovered,  ft  j^dg&snt 
ftgaiaat    tha  Pr-*iri  =  Bex  Bovrd  C?eafiPt»f   sad  «ae    three tening 
that  coarany   Kith  baaiUtiaatoy  pTOCifttirttngfr   id,    for   the  purpose 
of  avoiding   tha   bankruptcy  rr-cssdir.;,s,    tha  contract   in 
iusatioa  s-as  aniareU   into  and    th.e  sonsy  paid  aad   the     notsa 
given  Lp  D;»  Casta   personally  aad  by  BaXaaga*   Jr.        There   ia 
no  evidence   in  tha  rsoord   that   DaCoeta  aaa   tha  Frairie  Box 
Board  Company  snd   that   tha  Prairie  Box  Beard  Co»psny  *&s 
B&Coeta,    or  another  HM  for  BaCvsta.      The  Prairia  Box  Board 
Cofisp.'iiiy   sag  ft  corporation  and   ■   legal   entity;   DaCosta  sss   ita 
president  ftad  BoTftaflO  its  escrstery  aad    trau  surer.        These 
officara  sera   interested   ia  praaaat&af  bankruptcy  proceedings 
against  tha  Prairia  Box  Board  Ceapaay  for  raaaoaa  ^bich  sera 
aada  knoan  at  ^   confaranca  between  tha  pradldsat  and  attorney 
of   the   sppallant  coaspany  and  B.    P.   BaXaagft   sad   Hsrr.an  B.    Balta* 
attorney  for   the  Prairie  Bex  Board  Company,    ha! a  for   the  purpose 


• 


of  srrsnginj,    if  toeslble,    scire    terse  of  eetUsirent  wfelea 
enabls    tn;  Prairie  Tex   Soard    Cc&rany    to   fcvci'i   bankruc  toy    ;r> 
ceedinra  tad  continue    its-  business.        Prior   to   the  date  of    the 
COStrftot,    fcfefl  Prairis  Box  Bo&rd  Cor.     bj  »  I    ir.  murs* 

fj;cturiri£   |  spar  boxes  at  Morris,   Grundy  County,    Illinois,    and 
appellant  had  recovered  a  judgment  against   that   cos;:  any   ,or 
coil   sold  and  'iaiivered,   and  ima   tarnished   tfc*  Chicago  Trust 
&  Savings  Bank,    thue   tying  up   the   fund**  ar.-;   tank  account  of   the 
Prairis  box  Board  CoKp&ny,   end   the  sgreeirent   in  question  -*as 
antsreo    into  for   the  purpose  of  rela&sisg  the  garnishment  of 
the  bank  and  for   the  purpose  of  enabling   tha  Prairie  Box  Board 
ntWjiinj    to  avoid  bankruptcy  proceeding  •  tncl   continue  its  busi- 
ness. 

It    is  urgtfd   that    there  *.as  a  fatal  variance  between 
the  statement  of  ciaic,  Ntd    the  svidarsca  offered   in  support  of 
it;    that    tha  contract  was  not    signed  by  Dafceta*  but  *&s  only 
signed  by  K=sRa&£e,    ar«,    therefore,    it  v?&*  not    tee  contract  of 
D&Coeta.        In  our  opinion,    however,    the  actual    signing  of    '.be 
contract  ty   either  KcEjage  or  DaCosta  km   sol   necessary. 
D&Costa  furnished    the  zreney   and  did   everything   tfeat     h«  nj   re* 
quired   to  do  under   the  contract,        Bft£oat&  .ieceptea  it  and  ce- 
cums bound  by    the  contract  at   effectually   ;t   if  he  hao   signed 
it.        Sellers  v.   Greer,    135   111. 

The  evidence  produced  cc  behalf  of  I  ppallMtfl   »be** 
no  defense    to   the  action.      The  c  urt  did  not  err,  therefore,    in 
directing   the  jury    to  fin.l   for    the  plaintiffs.      ?<s   find  no 
sateriel  error  in  the  record,   end   the  Jirtfjuit  is  &ffirssd. 

imJOOEB. 


sr  Term.   11 
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I  )  COH   T.COOI  I 

GSICACO   RAI^WITS  COSPAIT^  J  ) 

a*?«llaai,  ) 
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l&.    •        I    '   '■  JU&XGl  BaTTtf  DSLXfSf (XI    ■'   S       : B05SK 

ffeis  action  «a*   -rourht   by    ippSllSS,    clslntiff 
in  the    trial   court,   and   bersloafter  rafsrrsa  to  sc  plaintiff, 
stalest  a$  »llaat*  esfa*4aat  La  tas  trial  court, .^nd  saraiaafts* 
tafarratf    to  *a  dsfsadaat,    to  r^ccvar   £aa*g«S   in  *a  action  an 
the  esse   fcr  ftllsgsd   ssfllgsaas  of  tfct  Asfsad&Bt   '*.«   est  out    in 
the  declaration  of  one  count. 

Th«  saelaratiaa  arara   taat  on  vr*rcn  4,   i&ii,  oa~ 
fsatfaat  oaaratad  a  street  railway  on  tails  street  in  tas  eltf 
of  Ciiic^c,   tad  tas  plai&tif?*   for   tas  purrees  of  U  ©casing:  *. 
aaasaagax  en  a  e&.r  nperaiad  aj  eafaaaaat  on  said  rtrsst,   took 
a.  pceUion  at  the  cornsr  cf  Balls  sad  Division  strssts  at   tas 
usual  stopping  pises,  sn-j  last   thsreapea  tas  said  car  snpreasaedl 
sr-i  staapsd  at  tas  usual  stogpiag  slaee  at  said  corner,  bal 
defeadaat  as  negligently  end  c&raiaseiy  saaagad  sad  controlled 
tb*  oar,    taat   vails   rlaintiff,    Sits  all  due  cars  £na   caution, 
#&&  SttstqptlBg  to   gat  on   tbo  car  *hila   it  sat   Step]       »        •    car 
ses  then  ana    there   saddsaly   Started  before  plaintiff  coull  gat 
safsly  upon   it,   sea  by  aeaas   of    ins  premiss©  be  was   tbrowu 
dcen  tjcg   injurs?;.      Tdf^na^nt   plead sd    tbs  ge&ersl    issue,    tai 
tba  jury   found   ths  issues  on  tas   trial   for  the  plalatiff. 

Tbe  fflaia  ?nd  contention  of  tae  defeadaat  on  tas 
trial  sas  that  it  bed  no  taferaatiaa  or  kaevledgs  si 
accid-nt  at    tfc-i   ti&a  of  its  occurrence,   a-.d  bad  no  notion 


that  plaintiff  tendarei  alaoalf  af  a  p&G&an£3r,   aad   that 

ta*  rla.ir.tiff  *ne    injured    tl  rough  his  o*n  fault    la  attaf&tiag 
to  te-tro  a  aoTlag   c*ir.      Thi<   rocord   Bhc*8  a  variance*  aad  dia;uta 
in  th*   avi.ier.ee,    .znd  between  the  plaint  iff  ••   otstaaaat  out   of 

court    tad      is    tsstisor-y  on     /  ;    .    of   the  c*s*.      It    w^s, 

tber~~o:a,    itdispsna-'cl  *    fcfcat    fca*  ^ury  should  ts  accurately 
instructed.      Ss^n   v.    Fesopla,    08   111.    tlOj   Parkins   v.    Krietily, 

Inuesucn  as  *a   hs.va  decided    fcfeat    ta*   cmse  isuat   ce 

revaraeu   for  errors   in  instruction©,   *a  Bb&H   not  di?cuse  cr 

pass  upon   t&4  irarifcs   of  tha  0**a,      Dafani^r.  •    ofi-arv*    instruction 

So.    £';,    shioh  w»s   reftt**4  by   ta*   court   M   orr-5r^^   aad   Ta^uactad , 

but  tfea  court  asodifiad    ta*   eaa*.      Tha   instruction  is  *a  follows, 

the  a*oaif  ication  by    the  c  >urt  baiag  arjelosad  aitfeia  fcrscfcstn: 

"If  you  relieve   froer   the  evid  :nce  una«r   the   in- 
:.    vuations   of    ;hs   ^ourt    that    ta*  defeadaat  bad  no  no^ioa, 
or    in   tha   exercisa  of  ordinary  ear*  could  not  have  known, 
tfe&t    the  plalatlff   l*t*ad«d    to  board   oald  car  at   tha   tiaa 
&no  alaa*   in  ouaetion,    twai.,    if  you  beliavs   (fros;   rh$   -jvi- 
ti^nco)    I v; a  t   p  1  a i r. I  i f f   (X£4l£&   t:-»  *-•*«,?"  isa  o^ainpiry  c   r-~ 
for ;  his,  o«r.  o^fcity   Lb  n'^rUnr  to  jjjgl  *&ld  oyrt    If  "*iott 
">Ijl.,vj    fros-    :hg!    y;vi-iTrica'"ha   ul.f"sT  fi^^xt/"  una  j    >ar    in- 
J«r«3  la  aa  attempt  to  board  tha  aaid  oar  vnj-ir  euch  air- 
cma«tAao**,yo«  auat  fiad   ta*  dafoada&t  act  gallty." 

By    tha  irodifio?-  tion   the  court  a*d*    tha   instruction   turn  uj-on 
■a*ta*x  or  not  tha  plaiatlff  taaxeiaad  ordinary  oar*  la  attaapt- 
lng  ti  board   tha  cor  a*>twita*taadlag  dafaada&t  h&o  no  notice  of 
plaintiff's  latoatloa  to  bacaavo  a  psaeenger,  ana  notwithttanding 
that    It  could  not  in   ta*  exarci^e  of  ordinary  care  on  tha  part 
of  it?  eorv&sta  am**  a**.?  aaaa  a*  tie*.       Tha  aB0.i«atioa  of  la* 
frincir.l-j   »tat*d    in   tha    LaaBaatiaa  »i   requested  *ce    to  ha  ehd* 
only   in  taa   »T*At   taat   rle-iatiff  "failad    to  axarcisa  ordinary 
cara   fas   hia  o^n  oafatj   in  atttaipltag   to  board   as  id  car.*        Tha 
rule  invorad  by  Aafaaaaat   in   its  offered    icatruction  did  i>ol  da- 
pand  upon   Kaa  conc.ition  faapaaai  by   tfcs  modification.      Tba    in- 
struction ae   tandarad  by    tha  defendant   stated  a  plain  rule  of  la* 
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tu  at  if  tna  d«f OBdoat  hfctii  no  noUcs  vi  BOa&d  HOI  kao*  tr<i.  I 
olalatlfi  iatandod  to  bOBfd  the  o&r,  then  It  l^ii*k.L*f  *h* 
irgv.reo    in  Ottoaqptiaf,    to  1  tBO   c;r   oadOX    a&ob   oireujrst^nnga 

tboro  could   fc£   no  rocov-uy.      "To  givs  i-it  a    60    .Lj   rsi;;tion  of 
pooooagor      j'.        KZTioar    toore  not  only   sua   latoat  on   tfea 

part- of   tha   fooaor    to  avail  fciaaolf  of   too    fooilitioa   it    too 
lottos   for  tr^nsroration,   Out  oloo  an  aoaxooa  or  taaliod  *c- 
eertancs  01   tts  iottox  el   tot  feraoi  e-s  »  ^ooooagoa* "      I.  C. 
8.  a.  co.  v.  o'Xoofoj  its  iii.  uoj  e.  a  r.  e.  r.  p.  Co.  v, 

JooatafOj   IRQ  Hi.   47F..       fata   pxiaoiple  of  loi  aito  rolotloa 
to  the  eoatoaat  00a   igaoood    ad  oado         lapood  u;  or   too  a*oj> 

alaa   t>|   ordinary  c^rs  ey    fcfeo   .--.taintifi,   seni  bj    the  effoot  of 

too    instruction   it   bad   1,0  applieotloo    to    too   BOOS  unlet*    th=s 

jury   faaad   toot    tin  ploiatifi   foilod    to  taoaeioo  erainary  00*0  fot 

hie  oan  «^-fsty.      In  at  box  ooxdo,    too  aodifioi  tioa  "cy    the  court 

soaroxtod  too  instruction  Or 00  000  aaiob  eoxxootljf  atotod  the 

lOO    to    tOO   jury    iato   on*  vblob   atotod  -      inccrrsctly 

aafoooxoaXy    to  v»4fij;^d«:#   ta   toot   it    Mitboxiood    too  iury  to 

Iroa   tfea  iafaxeaoo   '.         .  -  loaj  aa  pl&iatiff  eooxeiood  axdlaory 

cars    In  BttoajptiSg    to  got  MjROB    too  BOO    tfeoxa   eoald   00   c    rooOBOBf 

svsn   w.iougi-    too  dofoadoat   bod   no   notice-,  or    in    too   aaaaalbO  of 

ordinary  ooro  could  BOt  baOO  |aaona,    toot   ilaintiff   iatacdsd   to 

the  oaor*       Fbo  iaotraotioo  bOovXoI  000a  000a  gi^&n  00 

toadoarod   aad    too  omltifliia  I  Inn  bj   too  court  ooa  srror. 

Instruction  So.    ii  ses  xoqaaotad  on  canal f  of  dd- 

foadoat  ao  folloaras 

■If  ycu  boUooe   fxaa  too  exidoaoe  toot  the  Blola* 
tiff  ottoaptod  to  000*6  tfea  csr  in  qjaoatloa  oailo  too  car 

«&s  atoTing,    thaE  you  sfceuli   find    tbe  tofoadoat  not  guilty." 

Thsrs  *oo  *vidan*.s  toadtag  to  ooa*  toot  too  plolattff 

attaaptaa   *to  board   the  car  *nil*   it  «a«  sovir,£.        Thi    in- 
tstruction  bad  a  boolo  la  ths  i?ioanc9  *na  st%>dg  a  oervoot  prla- 


t 
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oiplc  of  la»«       It   Is  Idt&tloal  witls  fcfct  »ioa  rafa«9d 

in  K*ulu»aeii  *«    C.    r. .   Ry,   (Jo.,  153   111,   Ipj  .   454j    sxc«p$ 

ia  tiiio  gc-»9    it  ralftWMi   1 3  is   pauacaagar  baaydlag  a  car  m-.c!   is 
tij.it   ea»3    it    raiet^fi    to   i   PftSfttttg*?    :.■»  Igb  vir;g    fro*   a  car. 
In  our  vk  i/,..0ia  tha   instruction  eheold  hsve  baen  £iv*n. 

Pot   tha  trrara  istfleat«£t    fcba  3t*6gaeat  la  vavsread 

fcad    fcM   08AM    r„;>-nddd. 

"    ftSSKB. 


October  le 

4»«  •   16955 

JAfciG  B.    TRACIY, 


! 


vs.  /  )    A  ■•;  CIRCUIT 

CHICAGO   RAILWAY   CO.,    et    al.,/  ) 

On  appeal   of  )  0OURT,    COOK   COUH1T. 

CHICAGO   PITY   RAIL? AY  COMPACT,  j 

Appalls**.  ) 


ME.    Pft££3$IK  J3STICE   £¥ITH   KLIVIRM3  TBI  OPINION    QF   T8K   COURT. 

Thi©  tapsal   la  fros  a  judgment  rsaoTcraa1  by  appal- 
lee,      g  yl.iintiff,    in  a*  action  fax  paraasal    lajttrlst   against 
defendant,  Okisaga  City  Sail**?  Coapmny,  appallaat. 

The  declaration  contained   four  counts;   on  taa    trial 
tli*   third  and   fourth  counts  sere  e-ltbdraaa  by   taa  plaintiff. 

The  firt',    count   ^llsged   last    the  defendant  *aa  a 
common  ciirrisr  samiag,  spsr&tiag  awl  controlling   traaka  -*na  curs 
on  &  lins  of  street  rsllaay  along:  ?ou;i-  Bala  tad  atraet,   CbXt 
;Ut  on  B*c  writer  21,1916,  plaintiff  naa  driving  a  taaa  of  aoraaa 
and  *2£©a  in  a  naatsrly  direction  along  and  apan  &        -        ;reat 
at  or  near  the  intersection  of  48tb  atrnat,   end   tail* 
a.ac  aaile  tan  plaintiff  aaa  la  taa  asaraiaa  ai  ordlnarj  aara 
for  his  o»n  eafaty,    the  defendant  «o  aaralaaalj   Bad  aagligestlj 
apnrstnd,   ■aaagaa'  and  controlled  t   ecuth-tound  Belated  street 
c«.r  aa  to  aauaa   taa  nana  la  collide  aiia  the  vegan.     Th«s  sec- 
ond count  le  tan  aaa  a.  except  that  It  adds  to  the  siiegstion 
of  negligent  apexatiaa  in  diivinj  rda  ■at        ilgn  rate  of 

speed. " 

The  plaintiff  was    thirty-four   jreara  Of   ftga.      On   taa 
day  of  taa  accident  he  drore  nla   tana,    the  aagoa  Jed 

sita  laa&er,   south  aa  Belated  street  until  aa  roaaaed  about  4#th 


• 
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Place.        Ha    vLeB  turnad  hit   teae.    to   ths   east   ao    ttet    they  war* 

headed  north  on  the   east   tide   of  Kaisted    etreet.      H=j   ciciuis 

that   ha   then  drove  north  on  the  iMt   al4a      •'    Bftlattad   atraat 

ana  east   of  both  atreel-cer   tracks  until   ha   reached  a  t^oint 

ci;o«ite    the   entrance    to   the  lumber  yard   of   hit   •ftplovar. 

Plaintiff    then   turned   froa  •   northerly  direction  to  go  s*fct    iat 

the   lu&bar  yard;   as   the  Nwc—  drove  west  across   the   street, 

they  soveo.  at   first  at  a  rate  of   four  itilea  Kb  hou  MMl    'iatsr 

at    five  alias  an  hour.      The   luster  projected   three  or   fcur   feet 

beyond   the   reur  part  of  the  a?&gon  and    the   horees  were   shout   ten 

feet   in  length,    thus  making  the   total    length  of   the   te&e.  and 

iragon  99  or  33   feet. 

Ths  sain  question   in  aie.uta   in    tha  case  sag  over 

the  distance  north  the   south-hound  c»r  *^e  st    the    time   the 

ssgen  started   to  cross   to  the  seat.     Plaintiff  claimed   that 

theses   severs*!   hunar^d  fast   -   i   block   or  sore  -   to    the  north 

seat 
«h*n  he  eta-rtea   to  driva^icrose   ths   tracks.        Pofena^nt  claimed 

that    the  *~con  started    to  drive  west  &t  a   ti&s   afcen  the  eouth- 

fcound  car  *»e  very  near  at  hand  -   abottl    100  feet  cvs:~-y. 

Error    ie   | re;1  iua ted  on  erroneous    instructions  giv^n 

by   ths  court.      Instruction  Bo.    <S,    requested   by    tha  plaintiff 

aJtf  givgn  by    the  court,    ie  a«  follows: 

"36.        If  ycu  find   frca  s  preponderance  of   t   a 
evidence   that  as   the  car    in  ^ueeticn  appro-  chad    Mid  crossed 
4Sth  street,   passengers  upon   the    front  platfon  of  said  car 
sa*   plaintiff's   horses   in   the  act   of  crossing   the   tracks 
upon  shich  a&id  oar  9*u  rurujirg,    to'srde    the   entrance  of 
the  lujffcsr  yaard,   anil,    that   the  sotorsan   in  charge  of  s&id 
car,    by   the   exercise  of  ordinary   care   on  his   r&rt,    could 
have   eeen  as  id   horeae   in   the  act   of  crocking  ssaid   tracks 
at   tha   eatie   tit*   e^id  pi-ssengars  did,    then,  under   the   la*, 
it  wis   tba  duty  of  said  frotoraae,   at   s%id    ties,    to   eae 
it   hie-  patasngera  $a*. 

"You  aurt   fvrtfitx    instructed   tkat    if  you  final   frou   a 
preponderance  of   the  evidence    ttet   plain tiff1 a    taaa  *i« 
in   the  act   of  cros*in-;    tbs   ir^ek   on  valofe  &afead*at*a  car 
was  running,    tc   go   iaio   said   lumber  yjrd,   when  said  car  *as 
*p-  reaching  or   crossing  48th  street  an*    that   the  Fotorr<an, 
in   the   exercise   of  ordinary   eftra  on  fcie  part,   could   ha.ve 
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jscown    tale    f--tct,    and   that    as  knas,   or  could   BOOO   fcao    ft, 
by    ths   axarciaa   of  ordinary   c&ra,    t&Ot    thia  c^r,    at    ths 
x.-ia  of  svasd   it   ©00    than   running,    s.^uli    strike  plaiatlffa 
*a.goa,    eaA   if  you   further   fine   taat  by  coaaeaolaej   than  to 
control    .-.no   shack    '  BO    ^rofrist  of  bit   c:u,    j!*  OOald    hava 
eic*ed   it  eufficisntly   or   stopped   it    in   fciae    to  avoid   strik- 
ing plaiatlf  f  ••   ei  gca,   *>.nd  farther  find   freei  i   preponder- 
ance of   tBO   eeldeaoe   taat    he   foiled*    At    tfaie   tira   to  at- 
t  ac.pt   to  control  or  ehacV    tao   progroee  of   ©aid  car,    than 
hit.  fiilurs  in  this  reapact  »*-us  eegllgeaee  on  his  part." 

Tale   instruction  is  arroneoua.      It   singles  out  a 
particular    fact,    BBMljr,    that   eortala  paeeoagere  on   tha  c&r   in 
ciuaation  aa*   tha  «i*£ou  crossing   the   track  when   tha  c;-r  »ss  at 
48tfc  straat.    Bad   instructs    tha   jury   thai    it   «ss   ths  duty   of   tha 
sotoriran  at    that   tiff*    to  ©as  sr.si   tha  passenger©  esw.      Furthermore 
it  fe£8  &  question  dlepttteel   in  toe   svioance  OBOtaer  or  not   lha 
cro©£iti£  of   the  wa?on  took  pJaca  a?    iha    ti«te   tee   ear  sua  at 
48th  etraat,for    ths  j.olics  officar,    Ifugsnt,    ©ad   tha  BO  tor  BOB 
testified   ths.;    tha  horses  did  not   sntar  upon   tBO   BBatavBoaad    trnck 
until   tha  car  aras  shout  100   foot   north  of   tha  rites  of  cross- 
ing,  *hieh  aoulc  ta  at    least   50  feet    south  fti  4i*th  strsat. 

Tha    instruction  was   erroneous   in   tell lag   tha   jury 
»h*t   tha   rsrtioular  act   of  eppolleat'fl    ©ereaat  fi-uet  C3    la 
ordar   to  ha  aithin   tha  axarcise  of  ordinary  cars.      Thot  woo  a 
Batter   of   fact    for    tha   j-ry   and   not    for   too   court   to doteraiao. 
lOOt   Chicago   Straat   ?.    r.    Co.    v.    Patters,    196   111.    rfS8;    I.    C. 
£.   h.    Co.    v.   C'Kaafa,    ib4   id.    &Q8. 

Another  asriou©  ground  of  objection   to    tha   ic- 
struotion  is   that   it   telle   tha  jv.ry   that    if  ths  wagon  *ss  creas- 
ing tha  scuth-bouu:!    track  snan   tha  car  «as  at  48th  straat,    it 
*ae   the  duty  of   tha  ac-torean  at    taat   ti*s   to  etteejpt   to  con- 
trol  or    check    tha  progrsaa  of   tha  car,    ^:d    if  ha  did    cot   1.-.   to 
at   tBat   tiea,   ni©   f^iiura  in  tBat  rssrsct  ooaetitatod   oegligoaso. 
I  alao  *as  a  question  of   fact   for    chs   jury    to  dOOtde   ead   not 

for    tha  court  to  aat^r&ina   M  a  Batter  of  is*.      Tao  court  ty 
this   inatruction  inv&dad   tao   provincs  of  tha  jury   ©ad   coasittsd 
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rtvtnibll   error, 

Tha  f  iiintiff  si  so   requested, and    the  court  g*v8, 
instructions  So,    31   aria  £5,    >«tiie»\   srs   as   fciio.e: 

•81,    It   ie   no  daftoaa*   for    the  dafaadaat   la  t;.  It 

c-5  3  3    to   say   its  sctorean  aid  I  ;]    fcs  could    to  av&id   tha 

collision  in    question  trftsr   ha  discovered   the  danger  of 
said  collision;    if  you   find  f torn  »   preponderance  of   tha 
evidence   ti*^ t  by   tn»  exercise  of  ordinary  aara  or.  bis  part, 
ha,    the  sotcrasr,    coui^    tevs  discovered    that.    tha    taaa   «&s 
ap$.roiching  sod  croseinr   his    ussks,    sooner    than  he  tastl- 
fiwii   ha  did  discover   it,   aad   could,    by  axarcieing   such 
ordinary  car*,   ^nd,   sooner  dlaeevarlaa    that   is* id   taaa  *as 
apj  r.r>ohing   3nd   crossing   his    tr-c*.fe,    aava   ohaefcad    the 
qpaad  of  hi*  e*r  or  etopied   it,   aad   ?.bue  prevented   it 
froc   striking   the  *s.£on.        Usaar  tha   1**  ha   ic  ehargad 
with  knov*in£   said    tia»  *ae  approaching  and  crossing   :>is 
ttaaha*   &s  soon  aa  ha  could   hs.va  discovered   this  f*ct  by 
exercising  ordinary   csre  on  hie  part*" 

"25,      Her    is   it   ■   iiftSU    thet    tha   riils   in 
^usstio-n,   at    lbs   tii*e  of  tha  collision,    sere  elip-aryi    if 
the  sr.otorsan,    in   tha  exarciii  of  affdlaaxj  e~ra,    culd   hfeve 
kao*n   th*y  *ere   si ir eery,   and  oould   in   tb3  sxarcise  of 
ordinary  oara   an  his  psrt  aft^r  becoming;  a*-*ra    that   There 
*£.b  danger  of  striking  plaintiff's  aagoa,    hfeve  coftmacoad 
to  stop  or  check    the  spaed  of  hie  car   sooner   than  he   iia, 
and  by  so  sooner  eo«uf,sneing   to   atop  or  check    tbe   ersed 
of  aia   car,    a&ttld   hava     relented   the  collision.      If  by 
exercising  ordinary  aava*    be   could  have  kno^n  hie   rgonSition 
trere   slippery,    than  he  sas  bound   to   tstVs   thai*  slippery  ± 
into  considers  tion  in  datanlaiag  *hen   to   aoaavaajN   to 
atop    hie    cer." 

Thsse   instructions  are  erroneous   in  that    'hey 
single  out  particular  f:>ote  end  tell  the  jury   that   those  facta 
singly  ao  not  constitute  any  oefenee  when   in   la*   they,    together 
*ith  other  fsicts  aad  circuit  stances,   constitute   pro;  *r  ir.&tter 
to  be  conelaersd  by   the  jury    in  determining  whether  or  not   all 
the  fact**   cm  circus stances  tr-ada  out  ■  defense. 

In  last  Chicago   Bt.   R.   F.    Co.    v.   fetters,    su; r  * , 

the  court   esid: 

"Tnie  class  of  instructions,   ■hlah  aalaet  oos 
itsx  of  evidence  or  one  fact  difccicsad  by  tha  avtdaaaa  aad 

Stata  !hat  a  certain  oonclusion  doss  nut  fal'io*,  aa  a  aatter 
of  la*,  fros  th«t  f^ct,  are  calculstea  to  aialaa4  ^to  COB- 
Xufea  ■  jur>.  •  *  *  *  If  aa  instruction  of  thit  ns ture  «ere 
a«ld  trocar,  it  saaOd  La  peaaiali  for  the  difandar.t  to  se- 
lect each  'titte  f^ct'  conetiUving  Um  entire  ch:iin  of 
favta  by  which  i^gliganca  aaa  rrotred,  aad  anacle  the  court 
to  instruct  th*  jury  that  «»ch  of  these  iinke  in  tha  chain 
did   not,   of   itsalf,   constitute  negligence  ,  aad  *hila  each 
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particular  link  Right  not,    of   it self,    aaaatltat*   negli- 
gence,   yet   the  ^hole,    taken    toother,    *ouid   ,    aad    'hera- 
by    the   court  *ould  he  enabled    to  instruct    the   jury  on 
the   facta   aad    tat*  away   the   consideration  of  fact! 
froa   thee .  • 

To    tfia    sane  effaet   sra  Lindberg  v.    Chicago  City 
Ry.    Co.,    85   111,    Ajt.    455;   ^est  Chicago  St.   P.   ?..   Cc.    v. 
Calio®,    10^    id.    3*3;   Drainage  Coa^  iseionere  v.    I.    C.    r.   i  .   Co., 
158   111.    353. 

;he   court  gave  at    tie  request  of  |  Irfintiff   inetruo- 
tion  numbered   17,   aa  follows: 

"1?.    It  la  negligssee  for  ■  wtor^c  in  charge  of 
a  t  treat   car    to  run   a*14  ear  at   such  a   ruts  of  ea**d   that  he 
eaaaat  stop  si  thin  the  distance  at  *nica  be  could,   by   ths 
exercise  of  ordinary  cars  on  his   cart,    see  an  Destruction 
ahead  of  his  on   ths    track.* 

This  instruction  in  aa  abstract  proposition  of 
laff,   and  aa  applied   to    ths  facte   of  this  case   is  misleading; 
ana   erroneous,      la   tiu   exercise  of  ordinaryesre     on  t,U  y«rt 
of  ths  EOtorwan,    he  wight   have  bazn  tm  obstruction  on   the   track 
not  sore    than   ten  feat  ahead  of  Mr  because   the  obstruction 
might  net   have  been    ther9.uaU1   tha  c&r  «6S  wlthia  ten  f*«* 
of  it.        Tat   the  in  truction  says   th*t   it  *oul3  be  negligence 
for    the  mot^rsian  to  run  the  csr   at  such  •   rat*  of  speed    tamt   he 
could  not   stop  aitala   the  distance  at  which  he  could   eas    ths 
obstruction,   although  ha  fight  be  running  at  a   reasonable  rat* 
of  speed  considering   ths  practical   or  are.  t  ion  of  the   car.        S*$» 
licence  alia  r*f*r*B*a    to   a  partiealar  eaaa  oaSBOt  be  defined 
in  ths  broad  and  short  aaaaar   of   this   instruct  ion.      It   is  gen- 
erally a  question  of  fact  except  when  all   reasonable  cinded 
aan,   acting   in  accordance  *it:     the  principles  of  law,    *ould 
agree    that   •  e^rt&in  act   la  negligent  shea   It  way  be  pronounced 
■aata  by   the  court  a*  a  amttas     f  la*.      This   is  not  such  a 
case.      It  aaa  a   question  for    the   jury   *hsther   it  a&e   negligent 
to  drive   the  ear  at   aucn  a   rate  of   speed    ttet    it   could   not 
be   stopped  *ithin    the  dlataaca    Mat    the  .fctorasan  could  see   &n 
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object  ahead, taking   into  account   intervening  oretrud ions ,  ana 
the   fact    that  the  obstruction  rr.ay    have  got  urot.    the    traat    eua.^sn- 
ly  and  unexpectealy,    and   when   the   car  .tas   very  clore  at   hund. 

This   instruction   imrocee  upon  api  eilant   *  gr«t  t»l 
degree  of  care   than   Ihe   lav  requires,      ippelle*  *aa  a   traveler, 
Uiing   the  str«9t  in  oo— oa  vltfe  apptllaat.     Tfc;.    i  •-    i«  «.*,ct. 
mum  ie   that   the  parties  exercise  ordinary  or  reasonable  c*re 
to  avoid   injuriag  each  other,      I .    Chicago  St.   P.   P..    Co.    v.  Wizstia*!*, 
83  III.   App.    402,   Kankakee   electric  Hy.    Co.    v.    Lad»,    55   14.    464. 

She   judgr.en t   i»  reversed  aad   the  c:.u.  e  r— ain4«A« 

aiVCHSSS   1MB  RfMAIDM. 


I 

.fcec. 


DctoTDer  Term,   1912. 
455  -    IttM 


PAUL  BLOCK,    I/icyrporsted, 

Apr.  el  lea. 


▼a. 

FRAWC  0.    PALCK, 


Apr  «U  ant, 


APP5AI.   F-50V   MUNICIPAL 
C0UBT  OF   rPIPAHO, 
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MR.    JVGTICi   BAfiMg  rSLIVSKEfc   TIB  OPISION  nF  TBE  COURT 

The  only  question  presented  on   thU   appeal    is 
*neth*r    fet evidence   ie   efficient   to   eho»    that  one  of   the 
notes,   on  which  reoover/w&6   had,   wss  »*«•*»%•«   for  c&y^ant 
to  defendant  aa  «U4»f««r   thereon   the  data   it   fall  due.        The 
holder  of   tht  not*    testified  positively,    tad    it.  ea«  r,ot  de- 
nied, that  h*  , resented   the  nota  on  both  the  tay  fetforc  and 
the  day  of   its  maturity,   but    that   ha  did   not   requaat  payuent 
on   the   f«*»tf  data.        While    the   record   eho*a    that   in    the 
course  of  hi*   examination  ha  became   acme*  hat  confused   m    to 
datea,    y*t  ««   tftlftt    thcJ   *ntir,    testimony,    in   the  absence  of 
any   specific  denial  of   the   f*ci   lo  controversy,    indicates 
*ith  sufficient  certainty    that    the  note  vac   presented   for 
paya<ant  on  the  tat  a   it  fall  due. 

AFFILED. 


979  -   19947 

BVXTJ8  BtATtt  BSWIM  COfcPAtfY  ) 

OF  CHICACO,    a  Corporation,    j  ) 

Ap'slli.ntj  ) 

j     IP9SA1   FROy  STCSICIFAL 

f».  ) 

„      „ .  )  COIJET  OF  CSICAQO. 

D.   EaTA9AUCB*S   SC&S,   •   Corp4r-  ) 

<ion,  ) 

AT     Si} 89.  ) 


MR.    JUSTICE    PARSES  CBUHWIB   THE  OPIOIDS  OF   TBI    COURT. 

Only  oas    iuse-tion  arises  on   this  ■  rjr—  1 , .    whether 
the  curt  erroneously  construed   tbe  contract  suad  on.      So 
material   fact  being   in  controversy,   each  party  *ovsd   for  a 
directed   verdict  based  on  it©  construction  of   the  contract. 
Plaintiff*  eo-tioa  **«  denied  ond    lefendant  »s  gr^n'-ed.      Errors 
ars     radicated   on  such  action. 

Defendant   held   tad   o*oed   I    Ida^s   to  certain 
iaes  shich  it  used   for  aaloon  purposes,   dated  &«*Mfettf  33, 
1903,   a::a  running   from  ssid  date    to  April  30,    1913,    reserving, 
ho?e*sr,   tta  right   to  the   Imw  to  canes!    the  »a*«  after  Kay 
I,    1910,   on  giving    six  /ronth*'    notice  of  bis  purr  o«s   so  to  do. 
Notice   of   such  purpose  im  given   in  Septesbsr,    190$.        Lp-tsr, 
in  the   sen.*  r-onth,   however,   defendant   took  a  ne«   lease   to   the 
premises,    *bich  provided  for  t  different   ftad   large*  rental 
frees  the  date   thereof  to  April   30,    1916,    and  which  reserved 
the  lessor'*  right   to  cancel   the  ssire  after  y*y  1,    1912.      On 
the  hack  of   the  lease  of  Deceabsr,    190--,   arrears  a   written 
consent    to   its  cancellation  avsde   t*o  days  after   the   execution 
of  the   new   lease,     .igned  h>    tha   persona  who  -'are   defend. wt'u 
I-raaicient  ana   secretary,   »hich,    ho-revsr,   sse   unnecessary,   as 
the   tenant's  MetpteM*  of  i    mi    istse  for   the   MM  prarf.ises 
operated   in   lam  ae  a  surrender  of  the  old  one   (?ood   Lana.   * 
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Ten.,    Sec.    4C3,    Lyon  v.   Risd,    12   V.   i  I.    "85.) 

In  ¥arch,    1903,    «han   the   leaae  of  Pa  cairn  «r,    U 
«ae  in  fores,   th*  Brewing  Coapuvy  antared   int.     b  contract 
sith   KM  c-nsrs    thereof    Co  A&VftSec    Uieu    |3000  I  ftd    furnish 
tltta  Usr,   ehich   they    sare   to   continue   to    takQ  during   tha   ter': 
of    iha   i3fc*s  unie**;    it   MM  Cs-acslei  pursuant    to    Mm   rrr.Tieioa 
for  e. via  option.        The  contract    in  .;>..  eatioa  *aa    satered   into 
October  3,    1909«        At    tfe&t    ti&e  a=> fenders  t   h»o   succeeded    to     t  he 
rights  of   the  owners  of  the   first   lease,    then   ia  force,   anu 
aod  ■i«i— fl   thsir  obligations    to  plaintiff  under   the  contract 
of  airch,    1903,    which   is  not   hare   involved. 

The  contract   in  question  recites    tness   facta  and 
tha   further    fact      that  M  the  taf   of   ita  execution,    in  consid- 
eration of   the   covenants  and   agreements  of  defendant   therein 
sat  out,-  one  of  shieh  «as   that  frfnrttlllf   t«roM  continue   to 
buy  bee*  fires  plaiatiff  until  April  30,   1913,-  Mm  Br**lag 
Coapaay   h«J  advanced  defendant    the  additional    sua  uf  $3000. 
The   contract  provided   thst   if  defendant   kept   said  covenants 
M*4   the   iaaae  of  Decajcc-sr,    1902,    than   in.  force,    km   not  can- 
celed  Lb     ursviinca  of  said   provision   therein  confined,    tha 
|3000  so  advanced  s^s   to  M-OOM   its  property;    out,    if  tha 
is fend ant  Jtada    dofsmlt   in  any   of   said  covenants   it  was   to   re- 
turn a  certain  pro.rortion&ta  part  of  said    sum.  On  or  about 
April  30,    1910*  (bfet  ehieh  to  ssvs  confusion  »I11  te   treated 
a  a  toy   1,    19X0,    MM  &*tl  rifsrrad   to   la   MM   la&es),   defendant 
refused   to  purchase  bear  of  plaintiff  say   longer, 

Thiw  action  sis  brought   tc   recover   such  rro.ror- 
tionite    sua   on    the    tlildfj    MM>1   tiafeadant   b*d   brcVen    ito   covs- 
MBt   to  continue   pur  civ- sing  beer  of   tlaintiff  "to    the  &at«   of 
the   expiration  of   Mild    iaaea,"    ns.B-.sly,    to  April   80,    1913. 

Defendant's  ela-ia    Mms    the   covenant   *u-e  not  broken 


- 
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r«tt«  u.con   tha   contention   that  on  the  arrival  of  i?ay   i,    1910, 
it   taa   raiiavsJ    tram   riffcr-r^ncs   of   such  covenant  caoau«*   tha 
2e-i33   rafarrsa   to   in   tha  ooatraat   h=a   been  c   ncaiad.        But 
that   eaaeall&tiea  »»•  by  Gataal  eoneant  and  not   la  porsueaoe 
of  Um   laaaar'a  octioQiil    right  afaxaaatd,    irhiefa  ha  oauld   not 
axarcisj  until  »ft  ;r  lay  I,   I&IQ*  Vtea  it   no    Loagar  existed. 
At   that    tiiES   ths    old   l£*&?t   contyiniaf:   tha   . roriaioa  therefor, 
«:iS  M   long ax   ia  force,   and  by  aaaaptint    Ut*   oa-    laiae  ds~ 
faa&aat  was  aetoppad   to  s^y   that  'it  was   (Lyon  v.   Head,    supra), 
ana   no   svea   right   covilJ   99   ^xerciaad  undar   the   B*a    i«*at  until 
ssy   I,    1913,        But    tha  contract  bat»«an   the  parties  «aa   still 
ia  forsa  »ai   it   obligated  defendant   to  ooatJ&aa   to  r^rohi-iee 
bear  of   rl^intiff  until  April   30,    1013,   unless   th*    fcaaaaej 
tsr^inatad  pursuant    to   s:ad   |  rovieioa.  It   aa*  not   to   tarai- 

aatad,-   ia   faat  not   t«z»iamt*4  at  all,-   &sd   hence  dtafaadaat 
si.&e  not  a^cu^-ad   fros  tsrforfrwnca   of   its  covenant.  Am   the 

racorn  at- ade,    it  aat  error   to  direct  z.  verdict  tax  dafaadaat 
sad   ftst    to  direct  ona   for  plaintiff. 

Tha  judgment  «ill   ee  reversed    ana    the  Cfouss  ra- 
shaded. 

BI7ER6SD   A'SV  EUEV1B82&. 
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In  re  Estate  of  KICHAEL  PXTf-  ) 

GE3AU),   Deceased,-  or   ap-.esJ  i 

of  JOAIftt   A.    O'BPIFK,  j 

Rospcndent-Appellsnt,  j 

VSl  j     [Appeal  fvta  Gftrauit 

P«tH!c,-er-Aypo:]e9.      )    I 
MR.   JUTTICE  CLAPK  DltXTHW)  TBF  OPKOS  0?  THF   ODORT, 

the  sriUy  appealed   Pro*  find*    fcfeai    fcafl   raaptatfaal 

WaUaat,   Joanna  k  O'Brien,   Bad    Ifl  ....    ,,,*;„•„,.,  ion  M   ,*  Bf  ft.0My 
which  belongec   wo   U.*\  *,,t*t*  of  tiffL.   fitaf»*a*4,   lim^    and 
the  crd*r  rehired   (feat  «u  M7   ta   £«  ■toiaiae»at*il  «     tat   es- 
tate  th«  aa*«Rt  forthwith,        fee  MbMMlH  orlgilW««)   It   the  Pro- 
bats  Court,   fccriSfl  t*t*  feata  unu?r  MM  provisions  of  BtitUl  3C 
ft*   the  Administration  Act,   by  tic   tilt**  of   kfae  piUUw  ft*  Lil- 
lian *.   fcfttfaa,   mm  cf   tfle  helra  ,,   Ifclr  pf   ^  (X(tGii^d>    r«<p..iring 
She  r^pendort   to  tppesj  for  exsir.lru.Ucn   Greeting  the   *ita4*a*aj 
on  September  9,    1908,    of   IMS*.*  twm  tftft  eafttag*  Departs**   of 
Hibernian  Bonking   Association,   winch  nau   kkw^ftN   k*M  deputed 
U  the  joint  names  of  Viohael  Fitsgerald  and  feaaaa  A.   O'Brien. 
The  order  entered    in  the  PveeatC   Oourt  „as  fiybstftnUally  Uie  Ra8J# 
ft*   that  entered   in  the   Circuit  Court,    fret,  ■ti^S'%**]    U 
taken. 

On  July  3,    1906,    there  wa*  iftpaftitad   in  the  Savings  Do- 
PMrta.«r.t  of   the  Hibernian  Banking   association  the  sua  cr   33,700  to 
the  joint  account  sf   Mm  aaaftaftti  ex*  Kr«.   O'Brien,   aa*  Uter  ■   fur- 
ther  depoeU   of  $300  muds.      The  SgTSSaent  ™   il    kl 

time  of  the  depcoit   ie   aa   fcllCwa: 

h*  «r.    h    "*mi  W9#    the  urd«™iRM<*,   »s   hereby  toutualiv  ym  tc 
be  ar.u   become  co-partners  in  the  ownership  of  all  *rLys  de- 
posited cr  which  say  hereafter  be  deposited  to   tits  credit  of 

II  l  sK?22   'H  *i  al2   a0«ru*d  •*«   accrvini  interest    thereon 
M   slat   upon  the  death  of  either  of  ua   the  moneys   then  en  de~ 


. 

. 

. 

•: 

posit   shall   boeeate   and    eh*13    be   the   property  of  the  survive  r, 
eo  j.c   evtvolly  agree    **d  uo   eat  if  y  ie- 

tlon  that   asoh  ereither  of  uo,    the    i  r»i- 

vcr  cf    us,    atay,      I    HI]    B*d    ill    Urea,    drOM 
Ml]  b       fcoeoeiattea  the   vh<  irt  cf  eaid 

r;c    depeeited  or  ehiefe  say  baraofter  be  ^epoaitod  tc    it 
t"        i      aeoeaat  aad   thi  t  eaol  b      la   eatSa irieec  eered 

to    e$X&  cur    re-  eetive   nwm   or   the   MIM   cr   r.:>i   I  u«, 

U    enj    r  l    i;t,    eheeit,   draft  cr  other  voucher  fcr  the  aoi 

On  8apteabaf  £,   3908,   %nc  se-ike   pri^r  U  bh,  fcbe 

deoeaeed   reeaoeted  'irs.   O'Prien,    hi*?  daughter,    tc    go   U 

Lthdrae   the  nscrey,    raying  tc  her,    few  scnH  go    .  •      get 

it  until    it  |e   tee  late  end   thai  ycv.  eill    be   »©rry   for  it."     tore. 
O'Brien   tool  her  niece,   the  granddaughter  cf  the  deoeaeed,    I 
Bewail,    to   the  feast   ana  withdrew  eah*taatial2f  all  the  money   there 
en  deposit*    leaviog   in   the   baa)    HU3§«      The  KM  -   tc 

the  descent  by  Mra.  O'Brien  la  the  praeenee  of  Kiea  Posell.     The 
testimony  of  islet  Posrell  m  takes  at  the  feaariag,   end  open  it 
depend©   in  t  large  measure  Ike  deeieion  of  the  eae#,      "he  testi- 
fied that  Mrs?,  O'Brien  handed  the  ®eney  te  her  grasdfatheTj    that 
he  tool   it,   looted  at   it  sod  eaid,   wnnra,  take   it  it"; 

that  thie   nm  after  the  loot  ritoe  cf  hie  churoh  hod  bees  ad&iaie- 
tered  to  the  deesdeatj    that  a*ra«  O'Brien  took  tb      one] 
it  tc  the  witness,  *fce  planed  it   in  t  drawer  aod  save   it    &&©*   tc 
Mr*.  O'Brien  the  day  after  the  funeral. 

la  are  cf  the  enlaies   that  the  delivery  cf  the  nosey 
fay   the  deceased    ic  Mrs.   O'Brien,    taken   in  eoanaotlen      ith    :. 
oaten  need  and  the  foote  Mid  eimonetaaooa  ae  dieeleoed  in  the 
record,   eeaotltWted   I   gift. 

it  le  admitted  that  the  tooodoot  ana  in  ful) 
of  hie  aeatal  paarora  at    the  time  and  prior  to  the?  eacurrerjee  re- 
lated,    it  i«  ergvnd  by  the  appellee  that  aa    ;..  1% 
the  so-called  "partaaz  .  ■.  ■      ireennnt*  would  by  the   beaee  of 
;-gr^err^nt    belong   to  Bra«   O'Brien   after  hie    loath,    therms   naa   no 
to  area  why  ho  enonld   laeiot  that  the  annoy  be  breaght  to  bin,   un- 
less it  eoa  that  h*  did  not  east  Mr©.  o»Bri«fn  to  baeceie  the  pca«*8- 


■ 


scr  cf   it  after  his  decth . 

■•    th lal    Um  fttgaatat  tntenahle,    for  11m  t   if 

it  sa?   tftt    lataatles  cf    tlM  u-^a.^ri    ih  ,.t  Mrs.   O'Brien  phoula  not 
have    vh>;    ttcnf'y    after   hi£    AMttll    It     t&ttld    :.    v.-.    bMMII   BOX* 
fcr  hi*;  3ither  to  have    teseaited    it    in   ircwher   teal      •     •         •  hau 
a  personal   account  subject   tc  gfeatk,   or  tc  have  put    it    ir    the  haaaa 
cf   MM   third  p?*rty.      Be  wcu.>d  net   &*9«  handed    U    tc  £rs.   O'Brien, 
telling  her   tc   take    it   sad   k*ay    it.      ft    ?re  peraua.v.    U.  .  i   when 
he   sp.id   to  her  tc   gr   (tea*   md   get   the  aaaay*    telling  ha?   In  eff -.  t 
th  ;t   if  eh*  aid  net  do  eo  she  would  bs  *erry,   h«  had  acubt  m  tc 
whether  the  ce-r »?ta*taalB   n..ffreetr<ent   would  Bffaata&ta  hi'    tatefttieB, 
ena,   knowing  his   family  M   M  did,   he  jaiKht    raaaaaahlj  have   -ixj >aat- 
ed   th^t  ^r*.   O'Brien  tWBM   hava   trouble  with   Iha  ethers  ov^r   tht 
aatter;  having  these   idea®   in  Kind,   he  thought  tc  put  it   beyond 
any  possibility  cf  question  by  giving  the  mmey  to  ht;r,   ac   that 

Biea  and  ownership  cf    it  si^ht  absolutely  he    la  her   b* 
hie  Aeatfe* 

We  UN   M  convir-oed   thgt    the   gift  was  ebaolute  that 
we  find   it  unnecessary  to  consider  the  di»tinetic.n  taggartBd 
ir,   th'i   fcriefs  between  a  gift   foter  vivca  tad   I   gift  causa  $crti.-- . 

The  judgment  cf  the  Circuit,  Court  «ili    be   r»*»3r 
Um  oau^t    romnrtirt.   with  direction     tc   the   Circuit    Caari   fce   enter 
v.r.  order  di*aha?slBfl  u,-  raa|M*aaat« 

MiftgHS&I)    USE    RSI  I8&3&, 


i^-t^^l     CixAJL  cZL^ri- 
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506  -   18S77 


Apyelise, 


CHICAGO  RAILWAYS   CWsAM  c.nd 
CHICAGO   *   Oil    ?APK   ILZYATOD 
RAILROAD   COMPART, 

Apr  elianta. 


I    FRO*   CIRCUIT 

COURT,    O0K  COUNTY. 


MR.   JUSTICE  CLART  DSLITERID  TBI 


0?ISION   OF    TFl?    COURT, 


Judgment   in   this  cas#  *«e  rendaraa  against    the   two 
appsil&nt*   in  the   «u&  of '-.$5000,  for  personal    injuries   alleged 
to  have  been  sustained  by   the  a/pallea  as   the   rasuit  of  a  col- 
lision b«t»««a  a   oar  of   the  Cnicago  Railways  Company,    in  which 
tha  appalls  •  was  riding  as  §  passenger,   and  |    train  of   the 
Chicago  .4  OcV,   Park   Bl«vat#6  Railroad  CdBpany,    at    the   inter- 
section of   1  hair   tracks  in  the  City  of  Chicago,    the   tracks   of 
both  co&panlaa  being  on  the   surface  of   the  ground  at    the  point 
of   intersection. 

■Ml*    it  *M  contended  by    *he  Railways  Ceapa&y  at 
the   trial    that   tha  accident  was  due  to  no  neglieence  on  its 
part,    it    is   not   co/ioaded  by   it    tint   the  verdict  of  the   jury   so 
far  as   the  defendant's   liability   for   some  amount   la  concerned 
should  not  La  disturbed  ae  bein§   against    the  weight  of   the 
evidence.        On  the  part  of   the   elevated  Railroad   Coir.cany   it 
i£   insisted  M  one  of    the  £  rounds   for  reversal   that   tha  ver- 
dict £gninst    It   is  sgainet    the  r>~nifest  weight  of   the   evidence 
and    that    it   should   not    ce  held    liable   for  any  acount.        Both 
appellants  co»plain  of  rulin£s  of   the   court   or.   the    ^ieriesion 
of  avioencj;    :hat    the  court   erred   in  riving  certain   instructions 
and  in  refusing    to  givr.  cohere;    that    the  damages  allowed  are 

excessive. 

After  careful  perusal  of  tha  record  *«  are  of  tha 


. 


•■ 
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pinion   that    the  c^so  properly   should   have  been  mtbalttad   to 
the  jury,    ^a  sas  clous,    with  reference    to  both  defaadaata. 

It   is  contended  by  both  aprellanta   that  aithou£h 
UpB  appellee   teat  If  lad    chat  she  was  thrown  to   the   floor  strik- 
ing bar  baad   aad    abouldara,    after  having    first-   struck   iig^inst    th3 
aaat   in   front,    she  wae  not,   corroborated  fend    that   sitresses  srho 
vers  in  a   position  to  observe  her    testified   thay  did  not    set-   bar 
fall;    that   eae  rr^ae  no   taaildlata  Clfl iff  of  uqp   injury    tad    urs  no 
visible  ff-rke  of  violence  before   re-.cbing   h^r   bom*,      It   is   not 
ahosn  in  the  record    tfe&t   i  doctoi*  mi   Imed  lately  eallad   in, 
but   shs   j.rsjara   to   have  te-.sn   \.raatsd  fey  ens    bom    time  after 
tfea   aecldsat,    bo*    so.;n    the   doctor   was  unafcla    to   aay. 

Th*  Aasouat  ^hici   tfia  plalfttlff  «as   astltlad    to  re- 
cover ;sa   Aepaadad   to  so   l*rga  &u  extent  upon    the    tsati&ony  of 
expert  ssdical  witnesses    fcfeal    it   <*as  vsry   import"  nt   tbat    the 
rules  of  evidence  respecting  such   testimony   should  be  observed. 
One  of   tba  ruiea    is   th&t   ■   a   physician,   when  called  aa  e    ?it- 
naaa,   who  baa  njt    trsatad   the    injured   party  tut   baa   ^xairiined 
him  oddly   aa   |   baaia  upon  ahich   to  give,   aa   opinion   in  a    trial 
to  recover  da&agas   for   tba   injury,    cannot    testify    to   a ta tenants 
aada  by    the   injured  part}    to  hiss,  or   in  hie   praesnee  during   such 
an    examination  or  base  an  opinion  upon   the   stsiamants  of   ths 
injured  party."        Grsinka  v.    Cbloafa   City  Railway   Co.,   234  III. 
§64j    Siv*u£.hn«83y   v.    Holt,      Zo   111.    485,      This   rule,    it   ia  con- 
ceded by   the  ho;  ells.*,    '*%«  violated   in   .he   examination  of  Dr. 
Cox,   one  of   the  appellee's    <?itna8saa,   but   it   ia  said    the  error 
*as  harKlaea. 

It   yaa  claiassd  by   appellants   that  all  of   the  all* 
e.ante  coapiainad  of  by    the  appellee   «ere  dus    to  other  causae 
than  the  accident.         The  case  of  Fuhry  v.    Cblemga  City  Railway 
Co.,    2iJ   111.    548,    cited  by   appellee,    is   not    in  point.        In 
that   ease,    although    the  doctor  *ae    examined    ye   an   axpsrt,    fce 


■ 


«»s  also    the  at  endinr  physician,   and    tha   opinion  contained  & 
restatement  of  the  rule  heretofore  referred   to. 

The*  court  charged    the  ^ury   that   If   the  defendant 
Kiev?  tad  Railroad  foaqpaay  failed   to   provide  a  flagaaa  at  the 
in '^reaction   in  ;iueetion,    as  required  fcy   sectioc   1177  of    the 
ordinance,    and   that    ita    fsiiure   to  do   BO  c?ue«a  or   t  rcxl*-; teiy 
contributed    to  c*ua*   the  accident    in    lueatior.,    and    if    they 
further  ceiieved   fro»   the  evidence   that    the  plaintiff  aae    in  the 
exercise  of  ordinary  care,    'hen   they    should    find    the  defendant 
Eievatio   Railroad  feaapaay   guilty.        Thie   instruction  ms   er- 
roneous.      So  count  of  the  declaration  charged  Mgllgaaoe  in  fail- 
i&a  to  pxoaida  a  fia^E^n  as  crcvided  by   this  ordlaaaea.       c.  C. 
1L   I.     '.    fly.    Co.    v.    Trossoh,   6B   111.    S45.        At    the   tie.a   of   the 
accident    the  £atae  at    the   intersection  »ere  not    in  operation, 
it  being    impossible   to  use  tber;  on  account  of  *:  rk  being  done 
by  both  of  the  appellants  on   their   tracks  at   that  point,   which 
•as  renaersd  r.eeaeeary  by   the   elevation  of   the  Chicago  A  Rcrtb- 
v?eetern  ?;ail"«y   Company   tracks  ns-irby,    a&d    the   laaeriafl   of   the 
grade  on  Pine  avenue  under   the  viadaet.      The   gates   ears  not   re- 
lisd  upon,    therefore,    by   the   employee  of  either  company,   but 
the   rococo,    tends   to   aho*   that   at    tha   tisje  of  the  accident, 
"sfeich  aaa  aarlaaj   tau  noon  hour,    the   flafc^an  of     he   •  legated 
road  was  at   hia  dinner  aai   a   police  effloex  aatf    the    flagaaa  of 
%'t.j.  £al3.*aya  geat&aaf  -sera  at  taa  araaaiag.     Tb«  evidence  ais* 
tended    tc    ahaa    that    the  proxiaate  cause  of  the  acclisot  was 
an  tapxopev   signal   given  b$    toe   [iflllatana.      The  giving  of   tha 
instruction  aaa  prejudici'-I   error. 

The  plaintiff  «a^  a  fisatiaasaT  or  the  pailaaya 
feoapaay    and   not   of    the  flsaatad   Railroad   Company.      *e    think, 
therefore,    that    laa    fallawlBfJ    taa  I  ruction,    aaiaa   *oe    tendered 
by   laa  fieeate*  fcallroaa  feaapaay  aad  rsfaaaal,   sheald  hove  been 
g-ivsa: 


. 
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"5S.      If  you  believ*   Iron:   the   avidsnca  and  under 
the   instruction   th^t    the  &otori?^n  of    tlM  Chi  Oak 

F-Trk   ElOTatad      lilroad   Coapeny,    in  ch&rgfl     jf    kfee   car    in 
question    ih :•.  t   collided    *ita    tha  ear  cf   the   Chicago  railways 
Conspany  on   t£e   occasion   in  qaaetioa,    or.  ap< ■  roac'cing   -he 
piaoii   of    the  aacl      11    ll     (UOStioa  r-sc-sived  i'roir 

baa   signal  ii;.n  or  iin  in  oaarga  of  said  crossing    to  com* 
on  cr    cos-   a&ead   evox    sal      cr-->siii)j'    sad    that    la  rsercnee 
to  »i  i     tigs  .:  as  attempted   to  r&st  oaar  said  ox 
and   that    in  es  roaeaiag  said  atraat  iatsrseetioa  »ad  at- 
tempting  to  past  over   the  said   crossing  ha  vao   la   the  ex- 
ercise of  or&iaarj  ears  up  to   tea     I  bo  collision 
in  Qjaeetioa,    'hen  the     laintiff  cannot  recover  against 
the  defsmiant,   Chicago  *-m  0-?.k  Fart   Elevated  Railroad 
Company  on  tbe  ground   of  negiiranca  on   the  part   of   its 
aaia   aotor&an." 

Testimony   was   iaproparlj   allowed    to  £e    introduced 
7?ith  reference   to  another  accidsnt  eOett-inad  by    the  appellee 
after   the  occurrence  of   tie  aeeldoat   on  account  of  vMea  this 
suit   i.    breag&t,   and    the  court   refused    to    instruct    lira   jury 
that  she  *ae  not   enti   lad   to  recover  any  damages  for   such 
subsequent  accident.      We   think    the   testimony   *ae   incompetent 
and,   so   it  had  been  improperly  adndtted*    the   instruction  should 
have  bean  given  in  order   to  correct  any   erroneous   impression   the 
jury  cay  have  obtained. 

For   the  errors  earners*  ted    the   judgment    ia   reversed 
and  the  cause  remanded  for  &  new    trial, 

RIYgRSfS   ill   BEM&gBSS. 
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'^roh  lerm,   29l2,  ^ 


393  -  1B43H, 


LTXA1  »,    ROOJTRf,    for   t&f   mm   or 
E&w&rd  J.  Mer, 

At  p*ll«$f 


,    FROi 
0OWTT  COURT, 

0OOK   COUNTY. 


CBARU:«  S,    R0&LIX8   »&£  AR0HXIMU 

A.r,»-cn-.!,ite.: 

KH,   P8E3JPX3G  Jfff  lev  ORAVES 

rai'Unts  *°  proouro   tfi*  bftfl    I  policy  of  tnauyftso*  wiife   the 
Uo;ierwrite*j»  »«  Uor6#  u  Lon^«ft,  r«##1&*1%«»  e«n«4  the 
Un.l«rwrlt«re,    ft*  »«  .rat^obilo    f«S   &«   «SN  ft*   |8t0O0        >in»t 
Iftfti  by   firs   Md  ftftvtftlft   c  ;    |  ,  %r> 

app«llant»  390,  in  return  -"or   .vhk;h  they  gave  fell  :    ,  9ajj, 

ecJ   a  ftlftdftg  or   t>ia**ft|   rftftfti^tj    fejj*   ftTftftWftlt    feft   ifeiftfi    .       |», 

in  .-  ^t,  an  folios**; 

jftor  oUlod  the  Aoottrft*,  ,  .  .^ 

ftr  Con*? U«r««lea   to  ua   f©»  B   rcii^y  of   in 

Blading  R-r.rjipt   in  t.o  i-i •;  r  r„»  •#♦*»,  • 


Tltw  f^iofs  r  ftftftftripUoa  o-r  th«  itttoMftili     b 
th«  t&i»*ft  L»*ttr*t  fcgal»»1  ■■■      i    ■■■-.  in  othft*  »*i|ml»lt«a«, 
' '  •"   :       ■      '  ;   *         '    Lm  Wmi  fallowings 

ftoy  &f  fey,   isle,    ind  ontUaj  on  of  ft&o  36th  day  of 


On  ,hme.  ?,    IflO,    ftftfftrft    ,ny   pcliej    Uauftd   by   tfe« 
ft*l«r**U«r«  r1   Uoy;4*  la  Uarteo  m«    loliwod  Loourod 


•  a  m 

ar.fi   *hile   the  binding  rooelpt    *ee  etlll    in    force,    W  - 

mobile  »a»  destroyed  by  fire.       After   th<     rift     ndl        fore    *he 
less  km  ftdjaetOd   the  policy   of  the  Oa  derwrltore  which  eae  to 
take   the  pleoe  of   the   eindinj  receipt   arrived    .n;i  *ae  £•  live  red 
to    trrenee.       Proof  of  loea  wee  ialy  Bade  in  writing  »i   nod 
tad  eoora  to  by  appellee*    ...-...,    t<  tether  with  the  Underwriter*' 
policy,  «u   lelivered  to  the  edj^eter*      l  Hr,  both  the 
j oiioy  ead  proof  of  ions  were  delivered   I  i  tale  by 

t&ea  sent   to  Morgan,    LvOfifl  ft   Bo&paSV*   agents   ia  London  for 
the  Bade rwr it ere*      Xa  the  proof  of  lose  the  total  oaefe  valae 
of  the  eutOMOhlle  eae  etated  to  ho  MOO*  aad  r*  elala  for  lontt 
in  that  aeoaat  eaa  aado  by  eppolleo*      la  thie  proof  of  ic«e 

Lite  yleo  etated.  that  he  *«*j  the  ems  satoaobile 

when   it  eat    LeetrOVOd*   tad   that   SO  Other  d  «ny   interest 

in  it,      the  lead  haviai  heea  a&jaatod  ©a  the  haote  or  the 
proof  of  lose  ead  claiis,  $900  eae  plaeed  in  the  haade  of    t]  |    ..- 
lsnts  by  Korcaa*   Lyoaa  &  Company,   aj  eat*  is  I^ondon  ©f  the 

rerltoro,  to  pay  *fco  loss.      in  the  aoa&tiaa  aa  in*tru*s«nt 
in  writing  purporting  te  aaeiga  to  Edeard  J.  Ader  the  polio* 
of  taaaraaod  of  .  rwritore,  ead  all  rase  of  aeaey  due 

or  to  become  due  to  appalled  thereunder  had  beta  eaeoutod  by 
BppaliOt  aad  delivered  to  £d*ard  J.  Ader.       After  the  money 
to  pap  the  lone  h?.d  been  plaoed  la  the  hande  of  appellaate 
siUiait  Ader,  fl  brother  of  Sdoerd  J.  Aher,   took  th<  waat 

referred  to  to  oppollaato  ead  he  testified  w>?a  told 

by  thea  thftt|   unleae  it  *ae  oaaoellod  they   sould  not  pey  the 
loee  to  appellee •      appelleat,  Oharlee  E*  Rolliaa4  teetlfiod 

tduit  ^i.lHua  Aier  <*u\A   they  had  decided   to  lot  fcr.    ROfOrO  OOl* 

loot  the  oiai»  aad  roQaoetod  that  the  9 .-me  he  paid  to  hia« 
ihatevev  the  truth  i*  in  that  retard*  wiili:m  Ader  thea  erel* 
the  wordo,   *eaaeelled|  tdvard  J.  Ader,  filliaa  A.iRr0,  aoroeo 

■oolgaaioat  aad  delivered  It  to  eppelleatej  en 
arranged  that  Ader  ead  appellee  ehould  ret  am  to  eppellante' 


office  ftt  2  o'clock  on  that  .-ift^rncon,    *hjr;h    |h*y     tid«    but 
Rppellsat*  aii  aat  deliver  tha  aaaa]  lie©  or  to  Ader, 

then  or  at  asy  tirce,  but  aid  hava  a  conference  wit  law 

in  which  he   told  tha*  that  .,  t>t    the   -;»ito- 

ssobile  at   the   tilM   it  «m«  hmraad   itnd  never  had   bea&j      th«t  he 
hud   •««m  f^isnly  to  the  proof   of   loss;      that   ha  ;.  sad 

UM  ^utonicbila  with  aaaay  forainhad  by  Ad«r;     that  h«    eaa 
»<M?ry  ho  had  gcttaa   tSta   the   "prapaail  ion"  and   *at   tir* 

aaiag  u*»d  for  aaaahady  alaa*a  aaaaf  it;     thai        i  .     jht  tha 

fire  that  ndeetr eyed  the  autoacMle  wan  ■uaplaiaftta;     that  he 
thought   the  Slat*  wa*   fraudulent;      thai  .  ir*e 

acre   ta  uc   with   it  tad   that   ha  *$Mld  not  ft&a*]  I   the   aanay  from 
the  6hderw*ltara«      Tha  avidaaaa  an  ?,o  lhaaa  at  laoa&ta  of 

law  la   taragatlaa  af  hit  awn  title  waa  latradv 
tppallaata  «ind  «o  far        I        ihatraat  »ha*a  aa  ahjaatlaaa  to 
the   introduction  wee  Kade,   and   no  oross  arroxo  are  •  »aj    Bad  on 
this  record.      Aft  ay  this  »  or.  f  erenow  with  appal&aaj    npp«  llaafca 

roturjsed  ths  draft   for   the   ?9C;0   to  lawga&j    hyone  *  Company 
gave  to  tha*  aa  &  raaaaa  thaxafas  that  appallaa  had  rafaead  to 
aaaapt  the  K.on«y.      Siaaa  that  tine  appailaa  appaava  aat  t< 
iakaa  &ny  further  aativa  interest  La  tha  patta** 

The  eriginal  daa iaratiaa  filed  la  thia  aaaa  s en- 
twined three  agitata «      it  was  awarrad  la  tha  rirat  aaaat  th«t 

•  ■       mad  to  wppailna  tha  blading  raaeipt  whiah  la 
aat  out  in.  huec  v^rbe;     that  whaa  tha  biadlag  raaeipt  ws 
issued  ana  ^hen   tha   lo*»e  occurred  appal laa  *'«*s   tha   owner  of 

tha  BtutaMfeiia  la  tynaatiaaj     that  lha  aaaa)  waa  inataaf/ad  by 
fire;     that  kppallaa  dalivatad  tc  ippnlia&ta  tha  pretax  pi 
of  laaa  verified  by  hire;     that  subsequently  the   lose  *ae  ad* 
^  aat  ad  at  f  thai     •    ellaata  thaa  rrotr.iaed  to  pay  to 

ar-feiiee  that  aaieajxtf  but  feilad  aa  t< 

The  second  count  i«i  eahataat tally  lha  tana  aa  lha 
firatg  except  that  the  binding  receipt  la  wet  out,   la  aafc- 


-   4    - 

t?t»no«  and   effect,    i  n  ^  *  e "» d    ry~    \.::i;:.-.   :-j^f.   out.    In  h^-o   y-rb.'t 

;.     *  mint  or  a  md  proala*  to  taa 

adjuataaet   if  Um  10=19,  11   In  nverrad  that   tfr  i  raoalpt 

«t«  then  it  111    in  force. 

The  third  count   Li  fox  Re&Ay  had  aad   raeiivad  by 

llaata  far  Dm  oai  cr  i$>pall*i« 

The    ori;;i-;'l   diil»ratii8  WM    t«iow    Aaandid.        The 
flrat   tlaa   laa   »ordi  "for  the  use  or  Rdward  J.   &di**  w«r« 

•'!    iftiS    th«     M    rd    plulatiff    i  -         ■    \\QHB9    if    the 

daolaratloa.        By   tbi   M  »Rdt»8t,    it   li  ifirrid    t  ,..-.  t   thy 

aladlij  rM    I    '      Bd   -".11   right*  under   II  ftftft  on  AttgUit   13,    1910, 

sold,    ye signed  and   transferred   fa  Sftward  J.   A.lcr,    tad    fehat 

..rd  J.    Ader   MMW  *Ad   liiiri    ti$ulr*d  tlili   to   the 

tj -p»3  lite.        How    ■.;  i  li   BOt 

-v"  rriNt, 

Appal laati  ft  lid  i  plea  of  tHi  jiftifiJ  laatiti  li  iaaa 

count   of   tiki   iiilaratloft,        ffti    vsr.Uot   of   fc&i  ;Jury  iftd   trie 
isf  astiitd  thiraoa  ma  agalaat         illaata  far  |$0@» 

There  i«  no  ifflRDiti&t  iTtdaaoi  la   IS  i  ol    my 

authority  in  VtlllttM  Ador  to  cancel  fthi  aaaj    R»a»1      '    Ihi 
j.  olicy  if    Insurance   Of  farad   in  evidence  ftfid  both  .md 

trd  J.   Ida*  aatpriealy  taay  la  fcaalr  taatlaaay  taat  t»*  had 
any  laatruatlaai  or  authority  ao  to  do,      Will laa  alii  fciitifiad 
tfcat  ;*a  did  it  at  the  aaggaitiia  if  eppollaat,  noli  inn,   iad 
Rail la*  laa*  aaid  to  him,  rafarrtag  to  the  aealgaaM  it, 
•y.-rk  it  iaaoallid  aad  ??ive  it  la  ta  tad  I  will  glva  yen  the 
aaaalt**      Thta  evldiaa*  t&af  tsa  Ml  of  illliaai  ftdar  in  ntli 
ta*  ward  aaaaallad  on  la*  fa*i  of  laa  aeilsaaai  I  am    fcaor» 

iaed  being  uncontradicted  aatat  bs  takaa  aa  true  aad  taa  20- 
oallad  cancellation  aaat  be  diirigardid  li  llw       I       Laatlaa 

Of    thisj    0ft«9, 

If  tjaiii  *.  Hofiia  to  *&*■  laa  bladl  b't  eaad 

on  -«-n.«  laaaad  is  to  aa  trait**'  aa  laa  re  ]    (py«Jl«i  and  party 


»  ;>  - 
in  iatarattj  It  It  altar  fet  tot  no  rlgat  ta  jf»oow*#  bta«raat 

ttaaontr*?arta4  ev>a#nc<3  thai  irced 

to  hrevs  av^.r  ba4  *ny   i&aoraala    1*1  irtat   in  the  fro;v.r;  +  y    Laaured 
cr   maty   rlffet   to  fefet  «a»aj  l«  be   paid   in  adjvataaat   of   tfet   lo»» 

fcaat  at  rafaaai  to  raatlrt  tan  mhn  fraa  appallaata  or  any 

If  S&aard  J*  M*ff|   tat  taa&sa&t  of  tht  policy  of 
insur jnos,    i*  to  be   treated  fca  tat   faa!   appellet  a  ad  ;  art*  la 
inttreetj   tad    ippellaatt  ear*   *  *•  teti  hii    am  tuot)  1b  f^^ir 
argaaaatf    lit  tan  MM    -ecov^r  BBdtf   tat    rirat  or  second  count 
of  tat  -jfiol:  rrtticn,   bHcau«e   &t  right   te  reearet  raett  in  each 
ef  tfeeae  eeaata  on  a  aappeeedl  (H  ef    •  bladlag  reoetpt 

i -.iued  U   Refere*   and  taere  Id  ftO  ;  roof  tfeat    --ny  "bifidiag  WN 
eeipt*   w-^  '•  v*:r    tetlgnea'    ta    u.y   ono. 

If    '■  NNUil    offered    In   tVideaet    &&Q.16    be    oon- 

atrued  to  iHi   ftS  aatlgatttat   of  anything  severed  by   tat   avtxateatj 
"all    •«■    ftf    =;un:i3    gf   :.-,r<iy,     <-.'  .-•••■.■%         Befit 

4  leaver*   now  'has,    or   hiyiftftfi   to  uriea   Of  be   I  -a 

ey  virtue  o*  eeitf  laeuraaeet*  ^ ^ ill  no  reeevery  eoi  :"'- 

parly  had   under   t&i    tin**   or  teee&d  Stent   of  th«  , 

beoftu»«  el)   obligations  unclar   tee  policy  of  laearasf  oteli- 

mm  of  tat  I' afereri  tens  at  Lloyd- 
It   lOiti 

It    f  el  lev*   tbtt    if   any   rfWtgf  »a» 

aader  tait  deelaratlea*  M  auet  ae  eadar  tat  count  for  aeaey 

■  nd  received  anfl  M  taa  taeerf  taat  tppellaatt  had   la  fehelr 

hands  Kscnftva  s!,l«;.  ,-.1  eeneeiesot    '  Id 

:;h    they    failed    It    Itlil  ",    "  •     i«s. 

1  taea  elreaottaaeet  Um  liei  t  preaiet  ,     l- 

.    taere  i*  no  privity  t«       | ..   •■•;■.  v. 

1 0. t,    m,  a*  p., (apiaiaa  t%  31f 

l^*)j      .    -    Clq    v.    J-.n-.it;  a  on,    09   Hi,    A   v..    58;    Richclaon    v. 
Holonsy.    IfS   111.,    B»*J      fittgaj   v.    F;:rtolit    816   Ill.|     I      | 
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fUfihgyt.y  Co^-i  igjoncre  .  v . ,  fe|  ooair.f-ton*   S$3   111.,    161 « 

:  r.    '  ft*  J  c   j  K3    of 

onoy  of  the  &n4ftrwrlt«r*  ftt  Lloyda  to  •  .  ■  lc««  a* 

tfttftAj   BSdtf   WW  policy  of   insurance  i**u«d  by   then  in 
!  ursuancfi  to  the    tftftti  of   tfee  binding  NtftftifH    letttftd   to  «pp«l- 

by  ftppftlla&tftj  :      I   lh*J   fail#d   Ifl  pay  t,...  ■■■  r 

ittbftf  to  ftftfftff  or  A.ior,   but  xv  turned   11    to   '...  >;:re 

.♦    Lloyds  !•  ttndt*ptt%ft4«        It  ft  1*8  I  th*   in- 

jured, Ro>5#jf»,  atu  on  Angst*  19$   .i-.'io,  &ad  btfert  tat  noaay 
to  pay  tho  lose  tana  into  tat  Bands  sf  spoilt    4   i  to 

Ader   the  OfedtraVlttra'ptllty   tad    laat   ftpptlltlltt   b<  I    serine   of 
rata  -t  ritilt  Bat  |tM$   ?'   tat  eattaneaflttrt  *ss  In  tttttx 

b  a  ad  a ♦ 

Tlsfl    only   P*8*tftt   MffCtf   by    tpptllft»1    I  by    roatvtty  tan 
not   bo   ftftti    ftatftf   tfrfl   OQ\;.n%    for   fet&t?   .  tvtd     ur,t 

First,   bttamt   "irtttebitfttufl  ;,  gfjgtj  ||j|  ft*  aeatj  ra*« 

oftivsd   will   not   lit   t.r    i  fttOVtX  vi-or.  tB  tdltitttMtitt   Of  •  c\:>ia 
i'or   lasmraatt  vtnjiT  t   rc-iicy  o'    insurance*;      that    "affcat  ft  losa 
It      ijuwted,   the   suit    It   on  <   at*  prfittist** 

Second,  b«oauss   "there  can  be  no  new  treat!  eft  to  paf 
for  fti  ftdjufttftd    lAtttrantt   lo*»,   unlos»   Iftfttft   ftftt   fltti 
trlgiltt}  contract   ftff   prtBitt   to  iBttitf*** 

It  i«  i  stuff talsnt  aftaatf  to  t&aat  tQ&tasfeioat  to 
tat   thi??  count   of  tat  sa&3 i  rat  U>n  does  not  rtat  en  fc&e  new 
contract   to  pap   the   loss   ii>rli«a   frett   t»h«    tat  of  adjusting   it, 
Taa  oa&ttvritairt  t&rettgfc  Koargaaj  Lyons  *  Co.  bad  not  only      - 
3ustod  the  loss,  but  they  tod  ttat  tat  isaif  it  pay  tat  lose 
fo  ftpptllaatti       Yhlt  ttlrd  count   is  baeed   on   the  tlail     I 

i  :,   I  §«f  wm  la  fi'if.S'y  i  oonoolftaoc 

entitled   to  ftft-9*  ftppollftntft  rny  Ml«  t  to  hias   **or    W 

u*TK5  of  bit  I  iftifMHIj    A.ier;      ftfeftt   Ihi  RORfty  »»•   in  the  bft&4i  of 
Rppftllftlltt   for   tlkftt    ;  urr"-9fii 


-    f   m 
&ll  alla&ta   C'      '  "  »a1    fcO    ' 

f  c   be    |  ftttf    la   kb*    lAtttl  -     :     •■    I  /  toad 

tc  Jo   t0j      t&at    If   tha?   Wb9*34    rin4     tttf    W     I     I  'nlng 

la  their  jvftfaaat   aaaplaiaisi  cr  fjmadala&fe   fc&ay  «r«ra   to  catara 

.  aaay  tc  t)  nrita»a«       la  MpiMNrt  of  'hi'*  lhaary 

appallaart,  Gawrlaa  £•  Rollins,   feaatlflad  tfeal   I  r.  kyoai  of 

n,    Lyons?  A   Co.,    afeilt    la  6fcl**ga  »«WJ    four  or   tin 
bafar*  ted  aa  la«tyaa*ad  aia«      t%  i«,  ka«a*0*i   paffaat- 

ly  alaav  *h«t  tiki*  i  not  )r«ni3«d  la  :•  fea  suaa 

i        .  i ■(■.! ,      "':.-:  lattax   '  ■■•     psailaata  aaafl  by  Bargain  Lyons 
I  8ea)  my  aaaaarrantly  with  t&a  aaaa?*   la  p»rt|  rai      : 

■vre  aaaa  atet  you  aaf  aa  to  ifea  dalay  la  far«*#dJ 
rb4  new  feava  plaaamra  in  taadlag  jraw  anda*  a«  ver 

oradlt  . .v'.::  fat  fcJ9i.  is.  10f  la  BattiaawisH  at  thia  laaa*  i iu» 
•  ling  fee  of  |S9*X0   rttiafe     aaaai  *e  a&va  alaaad   la  ths 
i   .--.-count,      as  taia  i*  a  tat*3  iaaaj 
raiaiaiag  taa  pallay  in  our  effiaa  fa*  ataa  pavpaaai  af      u 
records,* 

fba  tanaa  o^  this  latias  -xpiioit.      Tha  aaaaf 

i  i  aa*1   "in  nattlaaaait  af  ifein  laaa4«      Ota^a  is  na  pratiaa 
or  limitation  hiatal  at«      fh*  lattav  la  a&laa  aaaaH&ata    >*un> 

.  .';  aeaay  to  Rovgas*  Lyon»  &  Co,  statat  -r.y  it  i»  rataraaau 
Tne  raaaaa  why  it  1«  rataraad  !•  aaj  raaaljr  ttaiaA«      ~:>s~r£  It 
no  hint  la  it,  tfeat  tAf  "aaaglalaaa*  aivaaatataaaaa  ted  la  aaf 
vaf  laflaaaaad   fctea  la  rataraiafl  it.       it  aaadas 

»fv,  taaba*  g9g   1918, 
laaava*  Stargaa*  Lyo&a  A  Co., 

i.onion,    laglaada 
a>- ;  t  Losaai 

Taa  aaaarad  aada*  i.  onion  U.ayaa  ftafeaataaila  paliay 
Ho.  &  6334?(  8t*  fejmaa  •«  Rag   raj       *  rafaaad  ta  iaaapt    my 
aoaay  la  payaaat  af  this  laaa«      it  araf  *■•'•-,     »iui  alag 
to  you  your  credit  neaaraiitfaa  fat  laaUa   U  la*». 

m  aalel  adjaataaat  bin  af  r»  c'.  fagaa*     '•  ■  ■■  '■     you 
hi«  raaaiat  liaravltli* 

K!a41|  iaksaaladga  raaalpt9    iadi  aallsap 
y  art  rayj  1  n*ly  ,■ 

T;;o  lattaa  af  Karfaa,   Lyaa«  A  Co,  %a  aaaallaatan 
aakaa«la(tgla|  '         in  niaaa  tjie 


»  i  - 
ffeot   thai  tfet  itoney  aaa  wttand   fas  tea  tali   I 
Ragava  rafaaad  !•  aaaepl  it.       it  readas 


Messrs.    ROilinA   A   ^i.'Micl:, 

Oaieagaj    Til. 
Baas  livtt 

Lyman  W,   Rogera,    Pol  toy  L'o.  K8&847, 

pa  'or  aakaai .  fans  favat  ef  due  .,v;th 

uit.  advlalag  a*  that  '  >-••  as&at  tala  pel lay  feat  refused 

to  accept  nny  itoney  in  payvest     if    taa   P«  all  'in  tor- 

writers  settled,   BBd    (retttr&l&g   our 
K'r,  *agner*s  receipted  bH3  ■■-'•■  aaac    '■•• 

*e  are  ;..;!•, L  ^nuing  further  I   in 

this  c.'i*®,    HMJ    -tre, 

Yourn  faithfully, 

^n,    Lyons  *  Co., 
?r.  A.   i«  Ruefele." 


^<>   think   till!   jury  rrafttael   la    finding   fctiat   the 

aeatey  aaa  aeat  to  appall est a  a^eadltleneliy  te  pay  tfca  3o»«. 

Hm  aaelgsweat  offered  la  aaideaea  pavperta  te  sell 
tad  aaavaey  la  K&w&vd  J.  Ader  aei  only  Mm  launrreaee  pelley  of 
fcaa  &i&er*Tite?ej  but  'all  ana  or  earn  of  aaaey*  Interest, 
benefit  aaa*  adeaataga  ahateoevey  aaa  <iue,  or  aereeftev  to 
-  jrt  <?e,    or   to  be  bead   or  Bade,   by   firtae   tftareef*.       Tba   roney 
sent  by  the  Underwriters   to  ap|  clients  to  pay    this   Ices   i« 
clearly  el  tain  tad  teroa  of  laa  eaalgnaant  and  aeleased  to 

rd  J.  Hde*«      St  ana  *;■  table  and  bona  riue  awaer  of 

it.      He  coviid  aetata!*  as  aettea  fat  it  la  alt  own  a 
section  18  cf  the  Practice  A;;t,   or  in  tad  nan*®  of  ala  aaal 
for  ala  use.      Ra  efeeae  taa  lataary  eeaurea  and  is  the  real  party 
in  interest, 

upon  the  Irle3  appellanta  introduced  evidence  of 
atatenanta  aatda  by  Regem,  the  aeatlneS  appellee*  nftar  the 
meat  of  the  pel  ley  of  Imaeuraaoa  to  Ada*  la  the  affeet 
ha  aeee»  owned  the  aetcaaahila  VI  I  laea*ed«      The 

court  '.inter  instructed  the  Sua?*  in  affeet,   !  saeata 

BMfctta  ay  Regera  aftat  the  aeaigaateat  of  the  pel  ley  to  Mat  in 
leregatlOB  of  hie,    Reges**,    titX«   to  the  policy  *«re   not   crorc- 
i  at  eat  evtdenea  in  tea  aaaa  .by  the 


«.    B    m 

jury,        /.(  p*23 -*nt«  gffltflftlii  of   lain   Isstrootfton  not    feftoauM 
IM   l««    1ft   ;i'"4   c"TKfiUy  •■•nnmincsr?,    hu4    b»a>u«e    (  WWW 

oxoJoJect  «»»  *4aiti«d      i:.v')ut  objection  Ll«4 

latjptidQttd   Wl&taM   t«  Bfl    I    ■■■:U:t    it.        fat   joint   is   not   ■• 
t;4)<en.      Thfl  laatftiattm  aaawttod   to  a  withdrawal  fron.  :- 
ocnaid* ratio*  of  Wat  .lury  < r  ,.■>...,  fotwMUy  l*w<w|«it#at  evidcaoa 
tsd   mm   rror*.rly  .riven. 

Another   iaot ruction   Mi   ta«    $txo«tiea  of   what   foota 
ooaatitata  a  c.?u*r  of  aatioa   '   -  t  in 

aoatplalaod  el .      fao  Laatiraetioa  la  Inftooturato  la     tun         the 

-  t8MH    Bfj    l»*1    %%*    |lHMMMaHHMll»>    ***€    Of    '',:- 

eta*  aa  to  lat$aaa  uron  aftpallaa   ths  burden  of   r  roving 
facta  not  aaoaaaarf   to  hi**   rlgftt   of  recovery,       ?a*    laatxttetltt 
ama  acre   favorable   to  appellaate   taaa   i+  •'      b  ith 

the  elcnenta  eOBJ»lal8*a<   of   Oftlttaa'    MMtg    *  I.  Ifff  ora*   could  h&¥0 
'.ton*  t&M  no  h&MU 

Baotaag   in  »1  ruction   MUlOttnoaxI  til  N    l&at 

•    loss  cf   t— fid   rror-erty   baa  been  yd^untcci   i  lft#t 

',.  .    in':j;>r«r!-?    It    M   ft   Tift®   n-Oitlw,    a&i    that   the    aftjaatataat    Is 
a  waiver   of   ill   Aataaaae  fei BO"**   at  I  i<3tr.ent. 

?h«    instruction   itataa  on   ftfeat*«Ot   rrcro*»iticn  te  .vrlied 

Laat    (    a    laawas*        ?>,i>5   io  not  i   valt  Lust    the 

insurer*        Tne    instruction   ill  &0t   hava   hoen   rjiven,    but 

*e   irt  tttfeaO    to  aes?  ho*  apt  »1 llaat e  oouid  aavt   &*#*  harBkOd  by   it. 
ftaatallaata  aonplala  to   l    '.      eoadaot  -■      t      ■  aaJ  for 
Lie*   dtttria*    tfea    trie]    »a*   *W8»   aa   t«  h*s   OalOttlJ  tad    to  pr«- 
tu.Uce  eppollaata*    rigata*       Ht&aaga  the  aattow  o. sag  la  I  ned 
If   have   not   N  ^iy  frft»erv«.j   for   review   in   th%9  Q&03ttt 

ve   ftxs{»ined    Ut«    r«icor.i   »fkd  ?r.   o;r  ; ;'      - 

atBt  jury   to   l&« 

•ietrin;ent    of   ApfNllllkat«« 
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It  if*  lastly  laaiatad  fcaaf   taa  o  a*l   >  rrei  la  ad*- 

sitting  la  eviienoa   Uie  it  of  the  j clicy  o 

by  Ragafi  to  A.i«r,    for  taa,  »aaa(DB  taa*    tb<  rar*a4 

in   taa   first  afid   MM»OMI  ocur.ta   Of   the  daolaratioi)   wo«    m  »«- 

nt   c.f  the  aimflftg   recti  if  t    uv.i   not   of  *h«  roHcy  of   in- 
aara&0t«        Hatfas1   fefat    ti;ird  88taat    for  r.oney   tod    ;ma    rncu-iveci 
it,    iHtfl    MCtUlttrj    for    Appall**    %«J    •&**    that    ft*    Iffti    in    <r;uity 

•  xi  oeftS#i*8*«  afititle.3   to  taa  HriHMty  ««r.t  by  tlk«  5ad«r- 
*riters   to  tp$*lX*Sta  ♦*)  ray   * ti  1  *  le**«       Taa  ft**igBR*a$   in 
question  was  p*op#*lf  &daitt*A  in  avicienoe  .for  feaat  par] 

rtadiag  no  r*y*?*ial*  error  tfea   ju-Sfxtnt   of    the 
county  Court   la  affix****!* 

j'-  ■  -•■■'. 


karch  lerm,   2. 


3:1  -  18361, 


Mftftn!  CASPEfl,   1  »|»«rl   bv  iatbsv 
r  MX*  friend,* 

Apjxillo, 


Rift*   i 


-. 


HI*  ftifitiQM  BASKS  "  '    OPISIOS  rr  fj 

Thia  is  an  tatle*  in  c;:**  brottgj  I  Cirouit 

Court  by  Iter  It  OftftfHtib    a  minor,    by  her   next   fries*,     i| 
Andrew  Seel  wad  Xtoil  0$ok,   to  rMetn 
injuries,    ofeerftltl  ■    trial   by   iur- 

-'      ■  :    '         ;     "  iSi   for  M*000,   to  revere*  which 

Ju,;.>ent    they  proe*«ttt«    thin  appeal* 

The  dee  3  sratlon  eontalne  nix  eounte* 
The   first  lount   ftllegee   tfcal  on  April  ;■>-.,    1810,    I 
tagest,  FEii  Seek,    .       .  •.  .       preeery  »tere,   »ite 

*»•  *»o»2  Bt  or  the  ■  -»,,  Andreit  Seek,     * 

So,    5703   South  AftR]  nMl|      th.-.t   raid   Attirn*  Seek    ! 

owned,   0 on troll  1  ■    •    . 

k»©*ll  .   5700  and  8T03  Sotttfe  A*!  1    nue;      that    u  1. 

tea  MM   taprdvft*  by  a  Urgl  brick  building  c 
cf  **•«*!  '    ,     od  that  the  fi»t  floor     \   •  ic    10. 

SYOfl  .an  occuj  led  by  tha  lefendan*,   toll  8«ok,  at  a  grteerjr 
tore,  tad   teat  the  beee»aet  or  seller  therei        1  in 

connection  with  Mid  frttlldiligj      ♦•     I    I  tore  or 

••.rent 
of  tatd  No,   $708,  ■  . 

to  on  the  aorta     r.      1  otfa  eldee   I 
liftn   or  covers   ft) 


t,.'    !  .;>  •  t *a   MM    IS  ,     i        » 

...    t«4   tfti     Span  tag  or  en*,ranc«  la   front 

.id  Iron  doora  attached  tharatS|  id  opening  or 

entrance   and   tns   Mid    iOOTa    ittasfesd   thereto,    MM   of   s»ucft 
i       1st         to  (m  attrsetiM  to  pnildron  of  tends*  - 

biSS   MM  MSgSresa   for  sfeildrsn  to  piety   Kith,   ur  on  or 
around,  *hich  fast  the    Isfss&antSj  c>    in  I 

SMMiM  of  ordinary  ssn  lion  Hi   at  have  been  I 

to  t&S»]      that  .  Seats  Ashland   SMBSS 

i«  issatsdi  Lb  a  taiskiy  asttisd  sad  pepalatadi  dlstrist  in  tas 

City   cf  OniOSgOj      that    at    t&S    Mi-;*   and    piSOS    afOM  •    I    , 

isnta  sarslsMly  wad  &agli gently  asraittsd 

Mid   SjMAiSg   or  aatMaaS   in   front   of   Midi   building   t«   B    Id 

bassatsat  to  be  and  rsa&ia  s&sitj  sngnardjsdif  expaasd.,  unooversd 

u  qpratsstsd  and  ©f*ey  of  mssss,  Mid;  opening  or  antraass 

not  being  sand     t  that  tisaj     feaat  a*  Mid  lis*  fca«    plaintiff 

ms«   *c-*itj     fiv»?  ysare  of  agsj     *a»t   fcna   p3    Intiff,   anils 

Is  ti.<v  sssraiss  of  araisary  mm  fend  saatisn  for  .  il   .    I 

safety  for  a.  child  of  her  »#e,   MS  ooteing  out   of  .try 

it  or  a  and  rails  at  m  ms*  Is  amid  opening  or  entranss  anion 

ms  then  and  laara  apsa*  uncovered,  exposed,  >. 

aaay  of  sooom  and  Mid  doorsj  aidwtsXk  lift.e  or  e<  i  ra 

ing  open  and  standing  upright  oaa  af  fcaa  Mid  Iron  doors*  fell 

or  el  span  plaint  Iff  *a  right  lag*   and  by  and  in  oon*- 

saqssass  or  tas  asraisssaoas  and  -     Ligsnse  of  the  dsfendanta 

«a  sjforerajAid,  mo  plaintiff  ms  * b « rt  and  tasrs  ind  thereby 

iMStiy  Ia$ara4g   sto« 

t..  aoonri   la  like  tas  first  Mrs  tnst   It  orsita 

tas  a 2 ansa t  of  attrsatlM  aaiMass*      Tto    !    :  pro  i~ 

$  i  rtgnt  o*  rsssvsry  span       rial  it  ion  by  tn<  nta 

of  as  srdinansa  of  tbs  City  sf  6ais      ,  Biswas 

■Tsat    it   aboil   be  unlawful   for   asy  ,  or  cor- 
poration owning  or  aalng  any  <;<;-l  hole,  aldswsik  lift,   outside 
rssy  or  stoat  spaaiai   i\             ...                   ,    i     alio*  the 
i  to  rsasin  one  ore  red  or              ,  ■    i           ■  ,  ■    l    ■    mm  is 
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BOtnally    POin      naod    rcr  It   or   exit,    tr 

for  th  ::  of  Introducing  or  removing  any     r4 

tturoogn  men  oposing.* 

ThR  fourth  oouat  *         '..        ii- 

gonno  in  opening    -.m   in  poraitting  Mid  ( 
to  be  and  ran  in  opon  and  nnguardod  for  an  am 

fcfe  of  ti*ft««  "  h  count  oil  tnta 

with   ROgligonO*    If)  .  i  '  *  \:  ■   ■  I  '  •  '  I ■    .  or M  • 

nnd  ronain  npon  and  ungnardod  for  as  h  Wj  of 

t  Ino. 

Th*-   -x  3d  Uional  count  ehnrgaa   that    '  anta 

,  controlled,  oanogod  and  oporatod  Mid  eponing  or 
tr  sen  to  maid  oaotnont  and  aoid  iron  doors,     -l  to, 

anon  onoraotns   t«  !o  bo  at  t  ran  tiro  ; -.   ihilctran 
;arotia  '"or  oall&ron  tc  yi  ty  aith,  upon  or 
**  round;     that  Mid  So.  SWti    |<  ana  iooatod 

tnioaly  Mttlod  an  tod    Liatriet  of  too  City  of 

Onioagoj     that  tao  dofnnd&nta  oarolnaaly  :- 

nit  tad  and    tllowod  Mid  no  or  eponing, 

.,  to  be  and  ronala  opon  ■ -., 

»o  thai  ,       Llo  in  tha  exoreioo  of  ordinary 

kion  for  nor  enm  Mfaty,  for  i  naild  ,  n« 

a]  »yir:£  tt]  on,      roua  t  ' .      at  Mj 

Jeers,   lidomtll  llfta  or  ooraro  f#n  and  oloaod  down  npon 
plaintiff*!   right  log  and  ay  o- 

>na  and  aagllgoaof         I  I  -■•»  i<  ,   tha 

plaintiff  - .  ■ .    . .  ay 

Btlf   injurs-;!,   etc, 

T&a  ufioontrov«rte*i  notarial  font  a  ny 

aa  follows:       Prior  to  and  at  te 

danti  Andron  Soon*  ama  taa  nwnos  of  i  tno  itory  brick  b\i i > 
-  ad     '    •         01  ■  •  •  " '  '  ■   nu*$ 

known  m  870©  -  toot*  Aanl  tt«      Tna 
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'  ijy    W99      ;i'M:?B:;S     il'tO     I  -  Ail 

cf  tiifi  999994  story,  and  b  porlto» 

...lviacd   into  flste,   em  99  »•*  ocouj-U-d  by  Aftdrcw  899k  • 

The  store  roon.  .  occupied  a<i  a   1*099*7 

9 tori  99  I  999t  9&*k9tt  Living  roots«  l-  t  of 

9914  9*9*9  *ere   occupied  by    ' .  .  \      .  il     ■        , 

Of   Andrew  One*. .        ffe9   •9t*9ll99    t  ■-    ' 

grocery   *toro  i4tng   f*09  in 

front   o^  tAfl   >t9l9|    99094  9   or  3   f^nt  north  9f   *B  (  cp 

.■at    the    front    $99*   of    Mt4    §i9¥9«        Jhi    b999ft98t      ' 

provided  with   two  *ron    loore,   9991)   994   f#9t   in  *j    '  1*9 

f09t   in   l99fttfe,    Mr.;-?!    M    *h«   « 1  i o m  »i  r   in 

t. ;;r    B98t9f    9f    Itkl    •t9i*99y>j    no    t.;. -  *,  ,     *./joy   were 

flush  with.  thB   surface   o^  ti.:-   ,-m  u;  *-..lk .        FaoL   of  the   iron 

:ioors  W9ig994   199  or   1?>0  rounds,    994  99981  0999  thfty   «vto©d 

999*19   99*f>094i99l9*j    the  north  4999  being  9*q  rorted  by  • 

Uok,    999    994    0P    *hioh    *«9*9d    On   *;'«    sidewalk,    994    the    rtOUth 

::oo.r  u-mnlly  991&S  fju;  rorted   by  the  step  in  front   of   the  door 

l9941ng  into  th«   ^t  ore.       On  th<;    tftornoer;  of  April  28,    I'-IO, 

plnifttiffj  a  5-irl  9f9d  4  y99jm  9nd  13  09891    ,  .      ni9d 

I  ster,    0g94    9999.1   ?    y99*9|    to    tho    g*999*f  , 

tiit;    letter    9a4    9999    999%    tc   P9*9J  g*099*i99«         The 

iron   499*9    19   fftt99%i99   »9*9    then   9999^    994    994    9999    9|>99  «.0»t 
Of    tl.ii   49f«         Upon    l99*iBg    the    ft  0*9  j     tS9    E>l«i&tlff    llK9H  t'  Jy 

■  inter,   and  9fe99  she  *99999d   the   99994     Bt       !9i*»9* 
she  put  her  hand  on   199   BOtttH  iron  door,   w&iOA  then  fell  upon 

right  knee,   pinAfcng  it  to  the  I)i49ffftlfc,    *hus  999*196  the 
injury  coispl  ;ined   of. 

?hft    9*149909   400t    99t    4199X999    194    p*90i99    999ltl99 
of    t99    iron    :cor   99)99   (999   op*n,    but    it    i  L«    1    i0P999i~ 

bility   thit    the   pl-driUff,    by    tfcf    9X9*9i4l  I    little 

Bt*99gt9>j  ii   lifted   I9i   499*  N9if9l94   188  rounds,  ae 

it  wo»;ld  999B   9999  neae^»yry  for   99*   to  ft9  if-   9*4.9*   to  close 
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the  .u;cr,   if  it  bad  \%l*i  in     ••■■■  ©bllqaa  pc  liaat 

tfeO    -^onffi    ittf    •'     *&<    f*0»t     l*W   'vr  •        "J,ft    lofOronoO 

1*  irraalatibla  that   'he  400*  a  M  in  praetioallf 

liottlsi  poaliioo,    ■      tbi  \    tbo   flight oat  ooatoet   *.ith 
it    *culd   shift   1*0  <;•■••'  '  !  ■•   It   to  fall* 

*?e  r  roc  fled  to  a  aoooidoxatloa  of  tbi  arrora  aaalgood 
in   tbo   or.ier  In  which   thoy   MO    trgttOd  by  counsel. 

At  the  Inataaoa  of  tbo  plaintiff  the  court  gava  to 
tbo  jury  MB  instruction  aa  follomil 

"If  you  find  frets  tfeo   avidOBOO  in  thin  oaoa  that 
hole  ot  antranoo   tod   l*aa     e©r«   l»  qua  at  ion  ,:  -re 

on  or  partly  on  private  proporty  md  ttndox   tbi  sontrol   of  the 

.  '    :,  t«0    th*t     If    tbi  .  I  hat 

o&uaad    tba   injury,    if  ;inv,    v.  -   in   t&4  •    tod   Of 

.    lata,    bOfOM  ..*■'  a.  ■ 

w&«  left  expoood  and  ua  ad  oaa  of  .  lOto* 

to  bo  as  attraction  to  tbo  plaintiff,   app*  illng  ^o  bar  child- 
ish onriooity  and  laotinata    in        ,         n   tida  of  or  aoar  to 
the  publlo  hi  '       •      ■     tfeat  >..  .     ■         .  ata  kaon  aaid  hole  or 

lb*  doors  tboroon  '^«rrc  attraction  to  oblldroa 
of  tondor  roaro,   or,   by  thi;  exercise  of  ordinary  oi.rc;t   algbt 
knooo  IJioo)  to  be  attraotiva  to  oblldroa  of  '  ra, 

and  Aid  net  ooo  ordinary  ooto  |    aaid  bolt  or  antraaea 

tbo  doore  tboroof  in  Qooction  la  a  condition  so  10  not 
to  injur*   plaintiff.    1600  year  «rUct  abenld   he  for  *.  - 

,    if  loo  plaintiff  ooo  injured  oa  ehargcd  in  boy 
doeloratioaj  or  nay  count  tboroof** 

it  la   Lanl  ttod  t i : "- *  tola  Inotrootioa  ooa  arrenoo?  , 
firnt,  booonoa  there  is  so  proof  toading  to   lb©*  that   tbo 
aatranoo  and  doom  la  ajai  atlas    row  of  i  tfe  tractor  attractive 

•blldr**«    or   that   prior   to  the   accident  Oblldroa  bad   bOOfi 
in  the  habit  or  roocrtiag  to  aaid  place  lo  playj     aoooodi 
tbcro  vaa  no  fact  itaooa  Lnharoat  U  fcbo 

otof  of  iba  proalaoa  oblob  !  on    &*%  i\      firat 

count  of  tb  iratien|     and,  tblrdf  boeaooo  It 

frca  the  avi^anoe   that    '  ttiff  •**  not  ellttrod   to  tbO 

plaoa    «n  Bjatoa^iOJI  by    (to  --i**r»ctivaneaa#  -*he  went 

*o  kba  store  wXXb  her  ^lier  alatoo  * 

It   la  not    :t;o.:    v.ry  for  ua   in  tbia 
r  or  not,    a*   ■  oa  ItOI  , 


suffioiontl?  RtttMitttrt  ' 

•  > 

■     i    I        !  -  *..at 

trior   '  .       . ;.  "Man  tfet  a'  .</ 

laying    ir      ;  ' , 

»MS    or  both    of    MM  ■  l»l«M 

L14hr*a  of  fcluj  &*ag«s  of  i  ■  > 

-,.y  fye»  tnc  •atrai&ttt  lw*y«      Wh»tfc«*  er  eot 

■3eferuiant»,    or  ftitft«Y   of   t&ftfc*    irtVt   gttllty  »•   in 

fbf*    rc  I  fMMJ +-     '•     '  MrttflW    &f    fact    for    DM    $WTf  •        SUtt 

of  roMn  v.  v.cy»hcn,.    1S4  III.,    141  i     gl&j   U    ,; •  J £&i       *  ***« 

43;    True  Co,   v.   '?0-ia..    80S   111«,    31&J      B&gl3JUPE   v»  JgUffiUES   Sib* 
3y.   g^f,   .  13   |ll»a 

TiMPf    Id   ft«    fef (M    la    fc&«    i&ffisteffiCM    W  ■  ' 
th«   occasion  ©!  i#8©«   :>t    $2m  }'L''CC    Is   EiHtftHAn 

to  MteO«p«£f  h«x  §lftt«X   *0  tfefl   g*00«?y   »tore,  .  t   be 

'.     t   rl.antiff  K&fl  alXUMMld   <©  '.he  plfltO*  by  lt«  »ttBM»ti»t« 
1lM   RiftftlOR   8tf    *hft    rJatntiff   to    I&4    //'..-cry      • 
a   p«rf«stly   l«gltl«*t4   erg,      jd    ir*  golag   "  .     •      Blng   from 

tu«  ^rco^ry  ftt&rOj   tki  rtly  ftellgad   fce  a««  Dm 

siflt  *alk   in  "»hioh   fefifl   oj on  en*r«..oe    uii      rtftintfty    be   tJw    MtM* 
went  mrt  mlnlUitiHMl  within  two  or  fotar    '     t   of  the  tntraaM 
to  HM  otoro,      Sndot  Mm  Bvi&eswM  Id  t&ia  »*•«  boaring  ui  on 
.'■■••  I  -.:.   ■■  -    ' ..      -.*  trrssM  ven«<»»  of  Mm  ©ron  ants 

r f*r. y    to  ohi  a  -.rrrn    64  ■  i  • !     '  ■     '     •  ■    '• 

Of  en   ttttraiMM  '  .  ■     .  '  *h«   fubAic    1 '<■     - 

milt    MFVftd    t*    MtpiM«i*f    '■  *%?    lagMtMd    ttgKM   tfel  k»t6 

or    »:'.     t  |0   ftJEtlviM    M  16    MC    to    It 

or  0lOft*4. 

f.-o*     I        {     fcfcf        .'.     Ifttiff    *««    ftllttJHMI    by     *..<        «]  f«    Of 

the  ,  txrming  troa  Vh  wr* 


m   f   m 

B*a   no  snore    Aigftlf  lOOAOl  '  t  i    bility   of    tha 

tatl    or    pitfeOZ   Of    I  "        I  11  lur«4 

-.1  lila  aogftgod    Lfl   |  J y  uyor   *he   «id«  i 
aide  «slJ    'or   MSf   ptfeo*  porpOOO* 

It  la  next,  urged  tool  fc»a  injury  bo  th«  plaintiff 
-.-.a  POOOOlOBOdf  »a  appooro  from  tho  avidaaeo*  not  By  roaaea 
of  the  neglige  oe  Of   fc&i  Bta  or  ftltbax  of  t]    .  , 

by  reason  o<*  tho  in;ier«nJent  not  Of  tha  pJ    !  in   fcaklag 

hold    Of    th  f,  .Of,    MSf1     M    bo  14    &0    '■•  "'    I 

proxicata  aaooo  Of  tfea   injury,       In  Ita  i  •  | ilio<  fcioti   t« 
foot a  in  thia  oao*  '         aunta 

■■-     |  I    M    !  .    Ix  '     !  >Ot   a   recovery  u;  on 

id    that   tho  pi  !   ■  utlty  Of  ooatxitratoi  y 

I        .  .       io  tho  plalntil  ro  !  b  to  i  ■  of 

&gO,    ~i.+   dafo&OA  of  contributory  I        QOj    If  any*    pf    tiM 

plaintiff  oi  i  bar   to  a   XOOOVOry*    io  not   Available    to   tho 
.■*=..        "i>:     09OS   iron    "ioor  »0«   R   c  ? 

•ive  mileeMMl  or  AeagexetMl   !  ;' ''■'•> 

feasant a  qx  aithes    . '    "    1  ■  Lib  booa* 

•    1  child  oho  la   tttroetedl  fey  t. he  opeal&fl  ana" 
ooy  Right  oooaellf  «  otfeeroiee  toko  bold  of  tho  upright  iron 
tear  Rod  thereby  aaueo  It   to  foil,      The  aeee  of  ffeyoour  j* 
r.  Bi  v.  *  t.  Co..     334  ill,,  8?9|  aited  ana"  relied 
oeoneol   fo#  the    iafaadanta  Io  el early   lietlsguiehehle  fro* 

.        In    tlkO   SoyWOttX  0000    the    injury 

of  eea  aeeeelonee'  by  00  I  ulity  ahollf  ladepeaoeat  of 

the  alleged  fettraetlva  oviooaoo« 

Error    I  . t    in 

refusing  Io  (ji  ?0  tfe 
defendant*! 

•t.m.  ae&rt   laetroeta  tho  jury  that  J  fro* 

the  evidence   la   thia   POM  BOX  of    tho  bull 

ited  3   etoira  leading  to  th< 


•  a  - 

titfe   dooro    M    the    OJMHtil  lk» 

'.iira  t<»  '■  ■    I  a   *  i.  t 

p«rt  of  tin*  bull  Has  la  lo«  txeluolvt  poooototoa  of  *&•  toaoat 
oa4  the  doom  tad  tht  saver too  nm  in   pod  ition 

moon  the  owner  or  load lord   doXlvorOd  |  M  of   tht   fl*id 

proalooo  to  tit*8  toaoatj   '...v n  and   la  tool  tvoet,  the  too 
mm)  not   f-  801    .i  -   rd  ifl  reBjonflibls  for  tat  Injur  lot 

oooooionoi  by  tat  oogloet  or  failure  to  koo]  tht  eovtrlag  or 
tat  doors  oovorlag  ?:  •  *  L*i  Ij  Hag  to  thy  oaooaoat  clo»«d 
oi   suardod** 


Th«  R.ain  or-  '  i    atjtOOttOO   Of    foot    la    t] 

wa«  whftthfir  or  r.ot  Andrsw  Heck,    too  , 

wr*®   In  pooooOtlOB  or  r.ontrol,    Jointly  ion,    ';■ 

do  food  tat*  Roil  o@ofc»  c  -  re  rooN  or  of  tat  booosoat 

b«neath  thfl   toao«       ?ai  ttSoU   In  qaootloa  n  tXf 

rOfUOOdj    DOOOOOO    it    fcOOOR&OO   that    tht   portion    CT    lot    ;:=ni;  Hag 
in  csuoottoa  oof  in  lot  exah2.>?iv«  poooooolott  of  tht  toaontf 
tad    that   the   owner  or  landlord   dollrorod  POStOOOtOS   Of 
ycrtion   of   Iht   proalOOf  in  fgttOtttOO   to  tht   tenant.       Too   ruls 
of  law  tottgM  to  be  announced  by  feho  rofuood  laotraottoa  woo 
fluff ioisntiy  nod  praoorlf  covered  by  tht  fourth  lattruotlon 
glroa  oi  too  la&toaoo  of  too  dofondoato* 

It  It  toidl       "The  court  tdalttod  i;    t?l  koaoo  wo* 

too  objection  of  tat  dtfondantt  to  ordlaoaot  i  follows: 

'That   it  shalS  bfi  unlawful  for  on?  porooftg   flro  or  cor- 
poration owning  or  uolog  tar  tool  hole,    ttdOwoik   lift,    out- 
£»iJ»  ttalrooyj   or  otaor  Gpoalag  in    my  oooll©  tidowalfc|    to 
tllot  tot  toot  to  rotaia  anoovorod  ox  onORf   txoopt  nolle  I 
toao  It  to  tool  Xf  eolag  used  f  or  <  into  oar 

txlt,  or  for  too  purnooo  ef  Intro       I         ■  roaovlag   uty 
trtlolt  through  tooh  opoalng«,a 

So  rootoo  j  •  i  tat  ndraaeod  ir,  tag** 

rort  of  th«  cbj motion   to   th<  4 .en  of   t&O  03  la 

evidence  oad   mjch  objection  KQtt,    toorof©]    , 
ootrod  la  thit  court,  but  it  It  tpoolfloolly  ur god  * ..  k1 
oourt  tyrtd  ie  inttrootlfl 
of  told  ordlaooot  oooi 

"If  you   find   froru    I  In   tblt  oo*«   '      *    "  .:    nolo 

or  totyoaeo  tad  63  tt  taojrooa  lo  qoootloo  tooo 


•  9  - 

*er<&      t  %\       '■  lire;    &t    I .;.  ..f    fcl    '    I  *•    i  B  1 

>-,.;lk   :  '    fefea    tlM   asaayara  J   or   apaa    iac    »H   »0t    ..-••.-.■    "? 

baiag  tt»«l      1    *..    I    tlM    by   the   Aafafl        '     ,  tbta 

t&at   Uw  AafanAaata  aaad  audi  bad  control   I  ,  if 

Lais  tiff  '■  |l  I  •■•  ■       i    •      r>.ed 

tiatiff'a  .  .  your  verdict    i 

the  plaintiff •• 

Tb«   palf   o'c-^ |    •  to   this   in  '  .     .    I  i    I      ■ 

it   ia,pro>  erly  f-sila   t     inform  the  jury  thai    fcl  .eta 

wcu'Ji   not  b»   liafrla   un  lor    '.,  In 

1        '  '  Lag 

uaad  for  fcaa  purpose  a*  aatreaaa  or  axit  or  faa  rpaaa 

cf  introducing  or  raawriag  a»?  srticle  through  au&J 
by   :>ny  person  at  paraaaa  ataas   t&aa  llifl  11  -  r 

of  theft ,        It   i«  aaidt        "The   jury  vigat  98"   or   raaa0B*» 

abiy  iafartadi  A.    I   I    •    laara  van  spaa  by 
♦rence  baiag  u*»d  by  aaatt  (bird  paraaa  £alira?l  i  to 

tba  gafaadaal  or  oarryiu  ■ . t*a 

I  or  fcbat  ■  aaaaa  •' 

;n«  or  claaaes  af  |  av aOSf  till  »iea 

to   8Bl  .  f  -  ,*         If    th«    |   :     '  to 

rfaaaaaa  ia  Mm  I  urged  tba  ;.i-r-r  mta  wballf  bar*** 

laaa*        There:    la    tt«  MM 

opening  *.*«  being  aaad   for  aaf  purpose  by  the  fea  or 

r  of  tea*  ..;-.,;   11   affiraativalf  *a*a  froa  the  evjUi&noe 

r    al   the   tiuiO   in  question  nc   paraa*  Ol  M      I    or 

opening,  except  tba  plaint  if fj  bat  alatar  Lucy, 
^illiajn  Dreencr,   ■   pt  «??cr-by  wfeaaa  Attaatiaa        ■   .  ttraatad  by 

iriaa  of  mm   plaintiff,  -r,        , 

tbila  trivial  by  en  th«  atn    '  taa  attraatad  by  tba  ariaa 

Lalatiff  -  £  bla  naablaa  baa 

*hile  tba  prapaadaranaa  ©£  !  la  to  »ho* 

•    '  tail  grocery  baalsaaa  in  Mm    atara  raaa  of  *n« 

feailding  awaad  by  the  t,   Undraw  8     ',       *  being  oon- 


•  ic  - 

ttttttdl    in    t.hft   r;:2p.«    of    !  '.  ,     '  ;.-c 

further   taadt   to  abO*   !.  '-,  ".nek,    a&a 

frequently  aaplayaal  In   1 1  ••    it  era  la  rarieua  tapaaltieaj   tbat 
i^  •  "ui.c  i  Ibt  duty  MBd  reai  tftaibllity  of  watnl&g  oblldrea  of 

..;    r.  r     f  pl.-i.ying  in  tad  t round  tfea  open  antjraaea 
atairoay  to  the  baeatMaii   tad  oniarad  tba  eaildraa  to  k\    \ 

«*&y;      th-;t    durlnf    tat    tlat    la         tetiQfl    Bfl    *at  tgad    Of* 

hif?  own  account  in  tba  aboleaala  fruit  tad  vegetable  tmalaeee 
and  ua«d  *n«  b^i»o»«r>t  beneath  Ilia    -fore  roan  for  '  .     tteraga 
of  frutt«  and  vegetablea  and  in  tba  aendvBt  -  »e» 

The  finding  by  taa  jury  that  tba  deft  ra  Jointly  in 

peaeeeaiea  end  eestrol  i  •  niaos  ir.  attention  aaa  not 

vacae?  rented* 

it  i«  finally  urgoj  ta  1   *  goe  anerded  by  taa 

jury  are  Rxo^^siva*      It  la  aaaeatrovertod  that  tba  injury  to 
taa  plaintiff!  rigbt  feaee  i-    lerioaa  tad  i  111  tnentj 

•      *    taa   injured  limb  la  MM*llev  and  shorter   Hi  a  .  r, 

anal  tbat  auch  aborteaing  ^ ill  laereeea  aa  plaintiff  green  elder 
and  larger)     tl  t  Ilia  alreuleties  and  aeree  awpply   sjm  - 

neatly  |ae>aiv«aj     that  plaintiff  eaftnet  aaa  aaa  injured  ii»b 

Uy  in  walking,  but  -rags  it  jsore  or  leeei  fefent  i 
eeaeeqtainee  af  net  injury  there  will  be  •  deferatity  el 
pelria  bone».       In  eien  of  the  eharaeter  f  Of 

tho  plaintiff 9e  injuries  we  do  not  regard  the  ■  aeci 

j«  being  Kore  than  eonpenaaterr*      a  eonaideretiea  of  I 

ra  taeigaaal  aa  I   ti«eio*»s  aa  ground  for  reverting 

the  judpRcnt  tad  taa  aaaai  i«,  therefore^  affin 

WOT   AFFJ-.       '  . 


MarCh   T*™,    1012,    1Io% 

DAWIFL  r.    WLLOM,    A 


*  I    !!••!  J      p ■  ■      |    | 


Vrt, 


CIRCUIT  0( 
TOWUB  IfcXF*  BRWW0  OCJoajtJ     j  geoi  _, 

nt.  junior  Mtnig  war  opiikw  c         i  jdrt, 

f 

*Mi   tt ^  Mil   in  o^ty   fU«d   in    I  ,  ,,    8»tt*t 

by    AfpeUee    lllltHWlUllitt    U)    fttfftfl  ...t,,.ifl,.     ,  r, ,     p#f    „ 

ti«  of  i  certain  «;/I?nB.*nt.  by   ftpp«n««    |« 
of  i  Ora«  ahep  liMttM  *nd  fo,  .   r#tWM  of  iUi   U##I|M    ^ 
*pp«!Ut,       ijpcm  !«•»•«  janca   Ibi  .    t0  B 

»Mt«f  to   toki  tad    report    tfc4    proofs  v|tt  U  ^      The 

rcfort  or   th«  *a«t«r  Mi  , 

i«cree  ...  „*•»*   in  •*•»•»«»»]  5  on  fori    •  t«,,6 

rising,  *■«  r«Ot»««»*ftfti«,«.        T»f    iMMfitfll  •        .,icp 

license  in  ?ttft»ti*S  Mid   the  renewal   rlgkt    thereto  to  be  of 
tlO   Mrk«t    v,lue    of    tS,306j       ti.,t    |k, 

reoewel  rifftt  thereto  i»  t„  te.  eottewio*  of 

Int  property  of  iPP#aM  tad  taltogt  to  ^pellee;     tto*1       - 

Interest,    tttm  October  3ft,    ,        ,    ,.hlch   ln 
be  deducted    fro,  -id    n.  «    |    ,        .        „ 

■Utorted   tfctt    •  -,t         ^ 

t,!;,i  in  •*•«**  •'  «**  aajrtJtnt  exeetttlftj  ,r. 

No  tttftttiM   of   |m  reepeetiltf   tat  dm   shop   lleeatt 
in  tveeUtt,    or   rtlttlafj   to   the  «   under  efcioa   t*t 

ott»   tat   i,<med,    u   rHlsMMl  by  ,:!:cU,4flt>    ^    u    |f   ^   p^ 
tended   U^t    the   Mtttf  »tae]     ...  |fl   |h       ..icU  M 

fowl  i  by  hire. 

Objections,    If    .fiy  ;    r;t#    to    UiC 


. 


Meter'*    riifQrt     tQ     •-" ■■     ipp#ft*    if;    *:<*• 

or   In   the    rsoorii   Iteelff    i  ;vi   eltfa  ree  recites   that 

the    ofejeetiese   to    I  ■♦      -    ,   .'  ' 

the**%e  en  the  h^rir*   hefere   the  eheneellor*   eueh 

«ra  r.<; '  -wi   in   (ha  •  •     . 

A.<4  the  t tons  reieed  by  appellant  upon  the 

reeotd  re  lute  to  the  findinge  of  bin   neater*  d  in 

the  deerae,   apea  Mm  .,  '«  of 

any  objeetleete  esd  exeeptle&e  to  euah  findinge  preclude*  a 

r«view  of   Miioh  '  -  ':.;  ft  1,        Beak   y.  , 

118   111.    |pa>„    S?0|      BgK&tfl    v«   C:w.ron.    1S6   111.    /•■;., 
Von  ritiUr.   v.    -lntflrboti^g,    909   113,, 

¥)M   la*}?**   le   fcfflrsttg, 

DECREE  ftrn 
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HART 

P0»!  Rt, 

&pp«!U9ft4 

APFKAL  FROM 
01809X1 

S    (CA0G  cm  MJMWf  0OMPAVY,]  3O0K  COURT* 

tut* 

MR,  JOTPI03    |A9MI  rKLlvinr:'  v-    ■•  T   r;, 

?M«  is  K8  yrpeal   fro«  a   ju-.~n.Rnt    of   tfe«   Cirowit 
Court   for   tl,*09   in      n  ,.cHon   on    the  s«»«  by   :,rr  t-;i  lr... 
appellant  to  r««9v«f  <taa«c«t  for  r^omi  U^vriea, 

ftpptllM   ««i   injured  M    or  B#*f   tl.-  •    ^  of 

't«d  and  63rd   rtrort*    -.Uo  fc9ftrdl»«  or-  sVtoaptlftg   te 
■    »*«1  femdl  mi  cforat«a  by  appelant  on  SSrd 
T*«  &M2.*?*tlaB  oontainn  two  court*.      Yb«  urat 

»t   th«  .interaction  »*  '    .  - ■;     i,    *u  ,     ,    ;,<Ue 

exerc.(««  of  due  oare  nnd  caution  for  tier  own  iaftty, 

oaly  Asd  without  Muraing  to  i»8p*u«i  »t«*«*d  i 

tfe«*fttf   appall ne    |         •  ....  ■.,,,„    r„r..;;    fee  g    |fef 

ground  sn.i   injured, 

MM«Rd   count  .  ,  a 

Ett«MAf«|>  on  Ifti  •*,   .„..,   |]    l     .,      .;  u«1  ««  •mUlflr,    IM  tU* 
gently  ^nd   improperly    -rov©   *n.j  ftj»«ftft«|  •      rfiby 

fftlleo    *fcO  HI    t**H  i»*»|M    of    &««    c«r. 

for  her  **»   |*ft«y  Mtt  thrown   fr  :;   ...  :r   .  .. 

upon  «*•   e?5iir;  tf  thftre 

My  bruUed,   hurt,   * our.de  i  »**  Itijumtf,      .  rtd  a 

*i»o»rrlaget   ftBd  »pp*llt«*i   it«*?«M   tytttt  foe©** 

Ml    injured. 


—    2   ■» 

It    ia    first    in  »lfjt.«.i    +;, ft1  "  I  »t    of    ' ..  .    Jury 

is   ogaiaat   DM   BWIBlf#»t   Wight    0  M« 

7;»*    «vi':«OGtt  v  Oil  U     ':••      I      HJ«S     '' 

involved,    iiwa  uro>;   Ihf    Ift&tta   ftfeaths*   •;        '  *aA 

injured  while  ben  tiling  or    . ♦ '  fl p.- ■  +  i n |    to  ■-o-j.-d    '.      aa*   if. 
.or,   fca  la  IrraaaasilaMa  aanfHst, 

r  .■      .  •      thr; 

Qtt#9tl«£l    •..-',  &k01         i  <  .  .  I K  '-  .it 

ai:g  At    tbfi    eUfitCHUiry    OtOPpi&g   j  l&Ofl    01        ''     I 
Afe i  1  o   i  *   *i\*   in  rx> t lot;. 

Th?Sa   ■  '•  .1.1  «d   en  feolt&lf   of  .  ,    in- 

I  eg  baraalf*  tsatlflad  lis  I     '    I  '-■'>■  .  .  *ed 

to  bo   |  '    .'Ung  still,    and    Ifeat  before   ftha 

wuu*    -tfcle    to  r-e^uro  ;\   fit*  footing  ut  on   Ifea    first  fca* 

rear  Blatf*ISa    lb*  car   »»1    it**tt6   far*ax&«        thata   iffl    I6M 
'.iiocrepano  ie«  A&6  eo&frdtfiOtiOfta  la    >,       fc<  itiatesy   Of    I  i 

taas*  but  soak  lioftrip&aaiaa  aa4        I  ma  ralats 

to  aatta?a  of  aospaffttivwiy  alight  oo&oaquaaaa  rat&ax  tfcaa  to 
atattari   of   vital  and   controlling   lfifl«aao«« 

It  la   s2»llM4  on  'oohnlf  of   ■:;,-.•.  H    al    U)    •    ?©ttl  oil 
08,  of  s&aa  three  ara  tfeowa  la  b  1*4* 

lfia4  aealtlaaiy  tfcat  !  if  i   i  ■■  *  1 s 

attasftad  *■  ',  !        w  titaaaaaaj   I 

ofeaai  *erfi  wholly  f$i*lata?*at*4|   taatlfiad  So  coii«t©r«*l  foot* 
vbioh  o  rauMkisatf  aitli  and  aappaftrtati  Ilka  paaitiva  t 
of  tho  first  font  uron  t..-t  laaoa* 

A  c>rp>ft;l  ooaoidsratioa  or  fcfet   '    ■Hi,-;.;   oi    63 
several  oitaaaaaa  eal&ad  on  bafealf  of    ;--sn,^i, 
Ratify  tka  foragolag  sl<  La« 

Kr«.  aailaai  fcsotlfi*4  *•     i  '■-     oa*  -■•■■  i     <  atilJ 

.•     aftrdsd  i  +  ;     that  aha  »**«  th«  laal  ©as  t&aa 
street  waiting   to  ..-?r 

If  ;     4  .  .  3hC 


8X88    fttfthST    *:  t1  I  '  Led  -:...:.' 

1#«    md  h  r     ■  ■■  fct<  r        '  .■    etei  5     •• .    - 
going  tc  "♦•I   •*  tiU   &e*|     tb»t  it  *ra  *tra%J  •-;  - 

;    It    •   n   ,  •  1:  ■     '  :  -     I    1 1)   n  Lnttte   tbl  :  987 

M)r,       Th«  0 .->.<: a.  i   t}U8etlea  in   i 

tA  ■  .   .       Ion      '>:.];•:*      .     '  \'  , 

•  1  &n  ' ,.     ♦     ■  uony  at  this  >  in 

b£p*Xraa  oc;.nict. 

htei   boarded   the  ft*f  ebra   II    »#*    tfl  i  ■' i<:<.,   bat   be   fttfftfeef 

Led    I    M    bin  viti^r  *88   obscured;      tbi  I    ,.  .  - 

.    In   i-,<  nv: treaties  will.   ;.    friend    i  :';,;■■  -y 

■  I  •  -.♦  U  b   ' ':  ■  M      '  I  it«« 

Ttte   teetittony  &t   sfee    titseeeg   Bilear*    In  0  8a*  ie  the 
effect  *!,    I   ':,.    .::  r    rat   Ik  Beties  fffeen  expellee  etteapted   to 
lt|   but    it  in  eeafiiet  eitb  tbe  te«tiaaa|i  a*  etfcez  of 

8)  j  8ll«n1  'w    «itaeae88    in    r«?pe«t    ■■<■    8ef8*a3    OOll I  lieffai    MktteV8« 
Citirfe,    the  ccr.c.iictor  0/   fcb9  889*    tftetified   tbet 

.  ii   to  ge  Bbe*&a   efter  (iijv'v   .  Qui  h^d  hoard- 

bb9  v;±vt    be   locHd   out   81   I  t1         treat  8l«»fj 

•    ■  .'   tbi&g  that  eeeareed     -••  1   ':..  •,  lira  M»«  osr 

-■    8a3  P  I   v.  •■    I  ■  18 .".tj,,     ;   •     )    )  idfi  ■  ■    (-o  bn 

exeite&j   ebB*   running  for   II  ;.  ...   cr   fcb< 

vitaaeees  for  1  ■  :  *     '. !    ■;      '     I     lira  fcb«  eei&aetes  grae 

■    j    tigaal  for  tbe  oar  to  8tartj   »ad  ebra  sppellw  fell*  be  waa 
eelleetiag  fexea  sad  e>a«  leilaee  testified  I 
bit  beak  te  Ibj  wwii 

Geak«   tba  ees&aete*  el  tba  era  I lei?  fail* 

•tlona   teetifiedj  tbat  trea   ■  paint  lock 

1   ot  bs  8a*  a     -  aeeaed  '.-   fen    ruaniag        thoia 

■aa  rttaaiaf  fa*  tbfl  oaa« 

Thr  t88ti»aa9  8f  tb8  stbex  witn«sera  ealled  by 
.'-.•:.-'  ,  '        oooa8da4 


m    4    - 

f«ot  th->t  tfea  *«*  *na  in  notion    ■■  !^r  fall. 

ftp]  i-H««   having    '  I     '  ■  l«- 

c    rri    /ft    in  co:vifi  .uonos   Of  ItOf    Lajtifi  §0,    I    <hy?ioi   n,    eallOd 
a«  a  witness  by  &ppo3.l*$   ana  not   lHf>r0J>nrly  oakod  khor  he 

fend  MtOi  ifl  enaninntieo  for  nny  conditions  that  Bight  raault 
froR  a  nlaourrlafo.      Th*  inquiry  rolntod  to  ■  aubjaot  within 
lOttOa  Is   fc&a  a        . 

?hc  hypothetical   epsoation  |  rorounucd  by  1    for 

LlOO   to  Tr,   Co*,   called  no  a  nodical   c^rcrt,    «- 
•pofl  OOapntOltt   evidence   in   the  o-^ae  relating   to   the   location 
astost    Ol    UMI   injuries  OlaiOVd   to  BOW  been  ailOtoifUtri  by 

,  La  not   subject   to  the  criticinw  orgod   by   Rppollnnt 

Tfc«    Ol&OgOd    fiCt    Of    aPPOllOftt     in    Bt«l¥tilt|        . 

vhile  nppollOi   MM  c>tt,f?suOting   to  ooosd    tlw     i   w  riy 

oovorod  *>y  tao  nwranMrto  in  tea  aoooad  count  of  tha  fTecu'.r»ticn, 

'he   instruction   tOB&orod  by  appollo&t    3 t rooting  the   $1Mff 

to  dinrogord  aold  count  ama  jror^rly  y^fusftd.       fa  oat 
ait  a  re  France  to  taa  allogod         ';  johI  and  i. 

of  tan  ear  loffl  not  pnlat*  aololy  it               N»l  of  tao  noto*- 
-.,  out  to  fc&a  aondnot  of  tat  aonduotoc  aa  woll« 

The   loth  instruct  ten  gift*  at  ttea  laotanoo  of  appelloa 
;   fonc'i'jj; 

"•rh^  Jwrj    ura  laatrnotod  taot  tan  fool    fcaal   iny   titnooo 

in  the   case   iO|    or  has  benn   in  the   aaq  icy  of  either  thO 

Lntiff    Off     ;•   " '•ndOOt*    OO  *•]  1  .     ix I  fit 

botoooa  «ny  %itnfia<»  and  althox       rty  to  the  suit,  sod     aj 
•.  ffitaooa  ;  roanH  I ,   c?c 

for  aa   t&O   aOM  fc;<y  be   ahowa  by   tO«  evii«r«e,  f?reo 

by   taa  jut?  in  dotoretaing  •  ven 

to  the  tooti*o*f  of  anon  nitnooo,   taking  tha  i  ibo  in  BOonao- 
'  ion  wita  iM  ina  atno*  aridono*  la  taa  anno*    ind  tha 

IU)   0 1  r cur  R  t  a ncfta  I  rovsn « • 

Tie  oooa  at  oox  la  oxtrooioXy  cio;;a  upoo   tl  .       , 

Xr    (ha   tf ''irony   of   *  h<             ;     tor   of   4h^  OOT   in     •  .,    aa 

■  ■  '  I)  j:x  ,   la   v  not!  to 

'    :,      |    ,    •                   ,                         •  ■  .  ■         '  -..   J  rlf   in~ 


fern. a   the   jury   M    to   U.r    rule    *  o  i>».    .  ;,li-.   . 

V     Of      'itllMIUMj     *4l0    •  ?«.  •         '   ,  ::.Ot 

.    ;d  to  bfs  i    !■■.  ;  y  i    ntio#o  «rr«wr« 

Ir.  *c  fat  :>,)  tlw    u.  .M-uiion     uotM    i-  jury 

'  ;      l     1.     I  •  I     MftlaiBJ    V-.    PPdig     !  lit    H  S      -:.    lOtHtt 

.  J  |  ItfMM    "hey    :  •  •   '  I     *tK»Jl 

>m  t*  oar  J  ;  lej   s    alt!  ax      rtyi  the 

;.    trusties  applied  eeiely  te  certain  ettaeaw 

•■;:.    Mbft&f    Qj       pp#}^  ftt#       R       ''.-■        ■  .  -      r  ••.:  $   th«t    9UI 
»4T4  .::•<.{-.!•.    &e  0J    leg 

:•    ttl«Ati    ground  fo*  4.ieere6Stiag  fcfaeix  *      fclaaajr* 

there  the  vvr..i.ct  C'   i  jury  l«  eat  laooaeietent  with 
the  hyytetheele  that  everything  1  -;    '  1    Mwi        *e  ef 

vitaeaaea  &&*eti  is  ebeelately  &rtfcea  euelt  iaetrm  lion  te  not 

i.    r..?u\t    but    PlllfttOV**   Oi'r    iA$tia3    titwi    I  I    bt   M    upon   the 

queetie&j     ■  fceve*  the  previaae  ht>3 -■, in,  the  EftgareM 

Court i    **   ;fre   impelled*   uj  on   fc&«   ft«tl  ority  of   B< jggggj |   v.   C.   C. 
v<y.  Co.,  843  Ill««   MK>j   fc*  held   thai  u;  en  iJhi    roeord  a!    Mill 
,     ...     truotiea  eae  prajadieialiy  erreneeaa* 

Ovens   v.    0.   C.    tty,   Co.,    l?I    III,    *&$•#    ft*Tj      SjggjES  I   EXSg&flg 

St.    Ry.   Co.    v.    Homn*.    195  111.,    8X9,    end   C>   7r  I.    By.    Co. 
v.    B'?rjtlrifl0.,    31}    lii.,    &• 

■":  •     ill  hi     - .- ex   ;,.  leelafy  *n  Mm   13th  iaatras* 

tier  inataaee  of  &apeilee  will  doaatleea  be  cor- 

rected uror;  another  t t  i •  .1  • 

For  the  error  la  giving  fchf  10tb   I  ••■■•  etion  ra* 
iaa  ated  by  »p|  &  i*  revere*  61         isee 

aded* 


Oeto 


TTTF  P50PU?  r~  TBS  8TAT1  OF  ifUHOia,      ) 


yiKE  0*1, LY, 


Of  CHICAGO, 


Plaintiff!  la  Srrojr. 
tit,  j-i.t:    BASKS  DELXfSKXI   T"?  OPMIOJ 


On  ft  i     ■,   l£in,  an  in!  rilad  in 

tha  Municipal  Court  sfe*€a«1    I  .  tintiff  la  error,  Kiko 

Crilly,    nhavoifl   it    *»«    -..  ayga4    ;;.    t    M    the    „  ■...,.  -    ■•.  ,y   in   the 
City   of  ChloagO,    plaintiff   In  srrcr   ■    i  ith 

other  rsracna,   uetu>»lly    l«    10  uaiawful  ao1 

viclenoe  agalaat  tha  pOYOHHI  or  $hajrl«a  Sonar",  eontrar/g    sto. 
Ur.on  &   trial  by  jury  plaintiff  in  arret  oaa  found  guilty   in 
K.nner  and  for»  as  shstgod  in  (Ha  infos     Hon,    md    ifta*  sotiana 
for  a  nan   trial  *n<i   in  .;rr  ( 

c©4   to  fny  a  fine  of    >50  and   to  o<    r.;.  b«  i  Ittad,      lo. 
It  lo  oonaadcd  that  tha  Inforauttioa  •■  fted    .ith 

tha  view  of  tharon?  charging  the  statutory  offanaa  of  rlot> 
*hich  la  doflnod  in  SmUoi  "43  of  the  Criminal  Co     , 
follows 

"If  t*a  or  «.<.■■■.      -  •  -  ..a  actually  do  an  unlawful  act  *tta 

force  and  violence  kgainat  tha  paraao  or  property  of  another, 
aith  or  aithout  ■  ooamoa  oauoe  03        tft»3   or  oroa  ..    ifta 

*ct   la  a  violent  cr  tuawituoua  noaaar«   *; 

in;  ohall  be  doaan)d  culltf  of  ■   riot,   and   aha  11  severally  be 

fined  not  exceeding  *:",00  Of  eonflnod  in  *..  j  ii   not 

a  :t  i  a  •  d  lag  a  i  x  r  c  n  tha .  • 

It  la  Lnaiatod  th  i   th  tloa  t     rhollf   in- 

loicnt  to  support   thi   conviction  of  plaintiff  In  error  and 
'   tha  ocurt  srroi!  in  overruling  tha  notion  la    irreat 

^nt. 


Of    DM    H4V9V*2    JMMMMMMI    adVanOt 

insistence,  but  one  Malta  MfrifiWi  aaanldar&flan« 

fhd  Ohargn  aaaaly   in    I  of  the   InfOfaatlea 

that  plaintiff  In  error  did  *aatwally  do  an  unlawful       *    rltfc 
favaa  tad  rlalosoa  igalaal  +  ^i  pariton  o^  *h  .  tald  Bh  rlae 
Italia***   neither  daaarlfeao  tba  tot  which  I    -   tad  tba 

c-ffenee  naught   to  ba  dhexgad,   .-or  daatgnatna   tha  iOt  by     r.y 
|»m  or  form  of  oxpaaoati  ■•.:  tor 

of  tha  not  oaatplalnad  of  Mat  v>e  andajpetaad  *itn  m 
an£ta1  '-*y. 

II  l«  nsgftd  on  bahalf  of  *    .lr.  OfftfOf  that   the 

Information  naet  be  bald  sufficient  haaauaa  It  statao  I 
offanaa  la  th««  lavas  and  langvaga  of  tha  otatttto  oraatlag  tha 
offense,        3ec,   6  of  Di*.   21   of  tha  Origin;  X  Cocirc. 

•Hon  r?  of  tbo  IttateloaJ  Court  net  | uroaldaa  that 
'Kv'-ry  information  nhall  Mt  forth  the  ©ffonad  with  reaaoaablo 
certainty,  attfeotaattally  aa  m^airad  In  on  la  la  tioant  ******* 
•notion  6  of  r-iv.  11  of  (ho  &rlttlnal  $od*  i<*  to  be 
givns  h  aoaotrnotlon  ooaoiatnnt  alls  tht  n- ,-.■;:■■■« -.Tit  in 
taction  §  of  Article  8  of  Ilia  Constitution,   ;rcvL  in 

u3l  erintaal  prneaontiana  tha  Roonaod  nhall  ha«o  '. 
"to  danand  Iba  natatsa  and  nauao  of  fcho  aaottaallan"     ■    laat 

hla)» 

fan  mla  that  It  la  gnnayall?  anffinlnnt  la  ttata  •• 
statutory  effenaa  in  tho  tamo  tad  langnaga  of  tha  .statute  i© 
tufejaot  tc  wal)  raaagniaad  anaog  kioi  *«i  oh  astaaptlana 

is  directly  applicable  to  tha  incarnation  ansa  involva   . 

In  BfiSflMBa  v»  r-;0-  at*   i7:>  HI*,  88,    U    i.     taldt 

"Where  ihn  languago  ©f  tht  etatnto  da  ear  lot  a  I  or 

aata  nonatitati]  tt*nm*f  aa  nam  It  nannc    ..•••        tn  to 

alata  tha  offense  in  that  langtt«ga«  aa  whore  tba  afftaaa  la 
.-    ring  lr.  paoaaaalcm  J.:-  ntarfalting  coin. 

In  an  la  diataant   for  Ibal  o-fense  it  wan  hsld  sufficient   to 
.'slieffQ  Ibal  tho  dafandant  bad  in  hit  •  en(  knowingly 


an,1   without   lawful  0X0300,   Oeftaia   I  M»lo 

used,   in  eoontefffeitlag   the  coin  ourr^n*    In   M  be,   being 

.  ;afOX«itf  to   IhO  defiall Ion   Of   the  OffiteO    *n  the  Criftl&al 
Code.       Thero   tbd  aet  ooaatittttiag  the  offenoe  saa  Iftj 

in   |  990000}  9ft,    Otft*,    90   B  tttOO   bf    ■  '.    *         ino   £0*09 
Obtaiaed.        And   »o  in   Loehr  v.   *cor-Ia.    I-"5:"    IUM    904, 
Lndiotaent  belag  fo*   lofaeii  [eltorl  \  H  , 

of    the   otatfttO  beiftg,    "If   W*y  Jttdf e,*****or  9BJ  pereOft 
shall*****-?  ♦.<;",     3      ■>/..     fcg  g     ,  v     '  Ifj  •         my 

record, •••♦•the  pajreen  so  offending  9»alJ   bo   laarieened   in 

Sftitefttiavy  aet    LOOO   than   Oft©   nor  por«    tbaa   oeaoa  jraaro*, 
it  «fe»  held  euffioloftt  to  state  the  offense  in  guago 

of  the  statute,       Uaouf        toifytag  particularly  he*  the  alter- 
ation wm«  Bade*        hero,     Lgalft,    *..:•     OffOftOi 

aet  of  iefaei&g  iter  lag,  no  aatter  by  mo  or  ho*  it 

sao  deaej   and  So  &a  to  the  eaeee  there  oited,   sad  :■•   ay  Chftrs 
relied  upon  hf  oouaeel   for  '  If  a*  sustaining  this  in- 

& let seat*      in  smother  oleso  of  saaee,  wl  tot  eon* 

stitttti  effeaae   •  :   ted  by  i^"  nia 

thiage,   such  00  Obtaining  j?oney  by  a«?tn«  of  ■  sao, 

II  bao  been  hold  ouffloient   to  ol    rgo  fchal    tin 
unlawfully  -mi  feloniously  obtain  "K-oney  by  aaaae  sad  by  use 
of  the  oonfidene©  gaae*«      Thees  oasae,  however,   aro  baaed 

r  Oj  en   too   9X$T0©0  ;  rnvinicn  of  the   Statute  that    it   Shall 
be  deeaed   tad  hold  a  sufficient  deeeriptiee  e  e  to 

OhargO  that  the  accused  did,   on,   etc.,    "unlawfully  and    fUon- 
leuely  obtain  or  ette»pt  t-t  c^t^m  {  ;.•    :-.;5   •:«■  r 

A»   B.   nia  &on*y  by  ^.-ana^nd.  use   of  ttu;  goi.jhju^nce'  K<uie, "   or 
upea  tba   theory  Seal  too  tare  ■ooaf ideaoe  gaae*  bao  a  aaiJ 
understood  Beaalng,   the  u«c  of  which  la  tateat  ouffi«* 

oiofttly  ttppti.99*  tho  aeo^iood  of  what  ho  1b  oallod  upoo  to 
defend.       Korton  v.   P^orlo.   47  IU.,   ^r>Bi         gaol 3   v.   People. 

Snc    jj'so  Jchn-n;,    ■/.    !':-criti.      113    IU,,    99$      IftfJ    y. 
Pcorifi.    137  in.,    1S9|     :■•   faoalo  tt  Clark.    3S8  t;j.,    14. 

XgSjgj  v.  EiffllaJ^   ^^:'  J:'^»»  r"Ji"»   i*  eitod   La    import 
of  tha  rail        I      *eties  la  arvoot  of  |tj !  i  pi  be 

1    *ned  for  asy  aattot  ;^c*   iffaotiaj  the  real  aarito  of  the 
offeaoo  ohatfod  la  too  tadlotwoat  or  laforaatioa,  Uon- 

&bly  tola  ie  the  xuie,  but  it»?  epasatloa  4oo a  not  dioaoaeo 
with  the  neoe«»aity  of  euff iciftntiy  ebargi»i  the  offosofl   in  the 
iadietaveat  or  laferaatloa*      in  fact,  the  rule  uqc&  not  boooao 
or«?r:itive  in  tJb.a   aboosoo  of  M)  lodiOtOMHit  ot   Lnfontatj 
"ciently  aharglas  thi  affaao*. 

The  fool    !     ' ■    '  foaoo  U  li         loi«  -' 

a«y  not  of  foot   t..  •  r»e 

oooaood,  bu1  it  dooo  of foot  I  nvletiaa. 

reoj[:-.l,e   v.   ZlotnicMft,    346  111.,    II     , 


m    %    mi 

aaavietlaii  of  p]    la*  iff  la  treat   «     tin    }i         at        3    reread 
Aatf  fe&*  aaoaa  raaaadad* 


9  -  19355. 

rm  Ptenx  or  m  *tm  et  iu,vmi$§  5 

itefendHn*  in  Error,  )        ,     ■-  tc 

Malajiff  la  tarar.  }  U     °* 

BR.  jnrriCF  SJUW  B8U1     :     S  I    OPIIXCffl  (OUR?, 

Ujion  M    irr  mm  Men   fll^l    i-    |] 

;■■:  !     '     ■    faraafea*  9,  ma,    .-t   t&t  city  *f 
tattff  la  -r*o*,  M.  tartta*,   MM   II  mx*  *i\h 

atfeti  paraaat      -t:,    !!y    l<    aa  aatlawf*!  tat   «ith    'orce  ana 
violence   a«*laat   tfet    p«r9«f!   af  Sfc  rl«*   3ol5-r\    M  ui   plaintiff* 
in  am*   in  |   trial   by   •   g«sy  m«   f^nd   ?ulUy   ir  mAmt  ^ 
few   aa  shared   in   th<:    LafatwaUa*,     tfid    tttai   |   aatles    in 
UWit   of  J^r»«nt   «»a   overruled,    «aa   WftUftct*  t*  pay   R   finc 
of  Ho  asd  to  Rtaa*  eaasltta**  etc.      Tfei*  *rit  of  *rx©»  U 
rroaaoutisrt   to   ravin*  t&t   record    in  ta|*  »ffo*aa4l*s,        Thr 

8  i«a««lU«l«d  f«i  Carina  l»  thu  9«oH  *it*  the  oaea 

teasaaUfci  •••  imm,  um>m«i  *fe%**ii  %*•  aa**  «u«atio*a. 

fWt  tn*   »*****)    itat**    in   I**   0f>ial*O    II  Usd 

In   the  CrJ2iX  o»*e,    **W    la*********  ;•.--    !;-■.•■:.,,-;   m   I  bs  a*14 

lsa*fflai*ttt   tc   a**?«rt   tfet  oo;;viction   of  plaintiff   la  r.rror, 

**4  tfi*  jiKi^nt  of  tea  KtaUalj*!  Court  u,   tl    ,      •     ,  rmmd 

0*4    tat   aa***   rsn.;;nded. 


'jfcojbe*.  j 


J  erffl 


'    ZSli 


10  -  imsGt 


/ 


Defei  -ror, 

va,  / 

o.  n.  .vat- 

Plaintiff  in  Error, 


I  3IPAL  B0BOT 
Of  CHia  >0. 


i-;: 


•  117*^X01  ■  l*EJKS  TBI  QPIII01 


I  Leu  filed  in  to*  Knaiois  1  Court 
er  0,  m»,    >i  ih«  :i'?  -r  ■■   .  -     ., 

plaintiff  in  error,    0.   K.   Rmp&ma,    »4W    t.;.,Ti   ..-,     ther« 
with  other  -peraone  MtwlXy  do  in   Bale*ftt3   ml    with    feme   and 
rloleROe         ;.    *   the  per»«A  of  SfearJea  Roller,*  ml    plaintiff 
w        »   in   '•  **ial  by  a  iury,  found  guilty  in  sennet  and 
fcrm  an  charged  in  the  information,   and  after  a  notion  in 
arrest  of  Jndgattst  ma  ov*:rruJed  ma  eentemed  to  pay  a  fine 
of  |S0|  end  to  ataitl  eoenUtted,  eto.      t\.i<*  »r|t  of  error  in 

routed  to  review  the  moot*  in  eaid  rrooea-Ung. 
•***  -:  ooneaXidatad  for  bearing  in  tain  soar*     m. 

C:ifJO  of  Ffcrle   v.   Crilly.   Ho.   lft   i4«  gj   y. 

B&glfelaij   >?f5»   Ifilta    involving  pzaoiaaly  the    i  . 

For  the  rttiwi  *tated  in  the  opinion  this  4«y  filed 
l«  !■•  SjUUI  w>— i  &d   lafermtion  bora  ineolwnd  euai    m  I 
inefficient   to  eg]  ;  ort    the   ao&vioUoa   of  plaintiff   in   «rro*i 
'■'•  *»«  JW  3»»at1  fi  '*■•■•*    I  i,  ere,  ro- 

vereed  and  the  mum  remade** 

RBV31WFT}   UTC  K£g**8K9« 


201   -  10501. 


si 


DufoftdlntM   in   Trror,)  ••  tc 

7 

Lnlff   in   frr<,r,    faatu  tfe,     ril«4    ta    the 

Kaai^ipal   Court   kii   wxA%9»   Wftl      I  '     ;    i   by  Jury    i,;   .  ... 

*•*  *w    i         i  |ri«#  &y  ifc«  »*»rt  uron  ur  |  .,ay 

sworn   to  before   tfi\/l«rt   ftf  MtM   eeeyt   by   ; 

vi«»,  una  *:;g  fo^ini  guilty  I*  i  mm*  m4   fata 

ffa*  Ufaraattoa  acta  for,  in  AubaUnoo,  that  Alt  u« 

on  March   13,    A.    8.    1^13,    »t    lb«   City   (;f    g    | 

Cortrany,    at  (     j  (  .  .  ly 

required,   paraittm!  *&d   ■affarad   aaa   Ig&iaaska   Kjratasa 
t«  aaaaaplayfd  M  work   tfe«i>e  a*Y4    ttwa   taa  b* »*i 

+y-fcur  aaata  fug  tiii  said  lath  any  of  &ir«h,   ]    -    . 

lad    tfct    MM    ttlMBtel   Ml««   bains    tat*  .    er 

ft*  ta!4  raataufa»t«    lid   then  aad   thaw  ua&aafaUy  fail   kc 

reuvatt  tiM  reoorii,  •aawis*  ifc«  hoT.ru  &f  M$layaaa1 
f«».-il«»t  asntrary  lo  taa  fara  of  i  lata,  »te, 

'■  ■  n  BIN  hi  a  .  .    nan 

I     tad    in  arrest    of  j«d   .       |,  RttlTOd   jttggaaai    "tt. 

aafaadaat,  8a«aa3  Rata,   u  guilty  or  fi;(,  e?i»iaa]    .  of 

violating  an   tot 

01  Xlli*  la*,    .;.:  w»« 

fine  of  $100.00  ■■■-.  ■  ^t  ;  te- 

alttad  to   tfe«   Ro«M   of  CorrftctH-r  .      '  Ail 

1    *      f**"      '       ":    '  ttl   by   his;     '      L9C  ;«r 

day, 


By  agraaatat  ' 

aaa  to  fo<?   avibat  ituted  in  tat   lai  ' ;.  it  of 

Aiex.Mn}«r  s^iae,  iff    in  *rror  sxrrft ttlj  that 

he   ffftiwee  no  r*oint    Mi    '.o  taat  Vixi^nne, 

Th$  .f«B.«ie  employe'..  at  la 

•  ■  t.  rt.r   tea  M   to  show  that   k&a  wlle^ed  orirce   mm  oorwitteci 

.     i-'-:1    '       |     fet*    .....  ftg&aa    l.yril-.iO,         All    Ptfc«*    »it !»»•«« 

la  the  ec»s«  trt*tifit«t  that  be*  aaaa  s»i  Vyaleo*  or  re- 

furred  to   lior  as  A&no«  Vyel^o,        Be  *itne»«   taut  If  lad    lis   t 
. .•-:  r  •:..:,..:   tea  altaex  Agnieajekn  KyataS  or  Agnes  &y«tnk.       It   It 
aeted  by  ocunofil   for  aefe*4ftftt   In  error   »ltl       '      I  oof   to 
kt  the  aaaa  Agniew?/K<i   la  the  Polish  aaae  for  the 
aeea)j   Aftnofl,    tad    to   *    *;.  Jo   rr-rort  Iha1 

the  girl  teat  if  led  laet  hat  a  i  Agaea  Kyelat   instead  of 

Agnea  Lyei?*k,  tad  fcaat  It  ee&tal&a   •  alerleal  evaef  la  fc&nt 
I   rtlaole?*      it  eakea  little  differeaea  afeetae*  the  eaple?e**a 
nHmf)  vfis  Afeea  He/alei  or  Agaea  Lfalalc  «.e  the  lafantetlea  eaargee 
'   tea  cffer.ee  aaa  aea&tttad  agai&at  Ag&leaaki         I    lc«     Hyetal 
And.  Ly«ink  tad  l»yelafe  '  *• 

s»s#  therefore,  t  fatal  ?e?iaaee  betneea  the  aaae  et  I  b 
feaela  employee  <*eeeriv  hmmi 

t  by  fca*  r  >* aef  *      fa*  deetviae  of  )4f*fc  ^on^ne  i»  aet  »p- 
pHeaela  Iffeaenea  la  &a*  taaad  af  saa  eaaaa  It  re*j 

araaaanaadia      It  la  eaeeatlelf    I  Uon»,  tfc  * 

Ilia  Oajrlatlaa  end  U  i  ■    r+y  egalaat  aaea  tan 

alleged  affaaaa  aaa  eeaatltted  should  at  peeved 
India  taeat  or   •  aa*      gj    ■  ■  v.   "   '■■■•■•■•>  I     Sll«»  73j 

ranrod  v.  £i&)M»  m-  Ill*i   1$*J     Egfl&ei  ^    atalt\»  *■•  X11M 
Poor  St  v.  'r>.Jn*tein.   gftg  IU.,   1*0, 

It  la  laa  laalaS  laal  tee    laeetiea  al      raviaaea 
Jiot    raised   on  „  aaa 

to  ba  eetntltted    gala  t  Age&eealta  ,  .  uad 

to  ehow  it.       Poet  U    v.   ftalthj    nu^ra. 
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defendant   in  error  fcfti   it    within  bi«  pt**>  by  at   :.t 

the    tri<-.l    fcfi  >:  )V<i   |  re  MMt«4    10   m  ;  ....:.■  rafctiti*k4 

ted  h«  tt«B  fit  to  fe«v«  firtt  gottta  l«svt  •.»•   t&i  I      s  to 

;iO,    c;«  UTivter   evir    lft«    Ml    LsiTenMtitM    9l    -  '.fir    in     ,u«8» 

||M  «.:.y  IM   MMHtttad   ftttd   rvi-v^-rt  f  iUii.       JdHM,  v*   £&&    ":»    -    •   Hi., 
«*J     TMcrl*   v.   ?lotr,lc*l.    846  111.,    IftfJ      D^anbskVr   v. 
r«or?>e.  s;$  ill.  Arr.,  ftSSj     BIBM&  mft|  fa  •vc-u.   i.'   III. 
*rp#t   •&•!     £t0da  y»  k'unna.      146  111.   Arr.»    IPlj     Mfthej)  on 
SrlaixtftS  rrocciurw!  Stttien*  ?K  atu9  f%%* 

The  jy-i^itttfit    i«    MHWTMKl    WWJ    I&4   DlttM    rWM»Kl»4n 


2G8  -  1^750. 


AGNES  y.  KOSSEU,  ) 

Appellee,    ) 

)   tfPSJL 

) 

)      ->up-xioh  COURT 

AKThUH  0.  9000BHKIS,        ) 

Appellant.   )  COOK  OOOlTTa 

MB.  PKBSX8ISQ  JUSTICE  FITCH 
BSUH  . 

The  plaintiff  recovered  a  judgment  for  #7^0,  tti  tho 
superior  oourt,  for  damage?  occasioned  by  a  fall  fros  a 
stairway  In  the  rear  of  an  apartreent  building  owned  by  the 
defendant  and  occupied  in  part  hf   the  plaintiff  under  a 
lease  fro:*  the  defondant.   The  evidence  shows  without  contra- 
diction, that  the  building  was  three  stories  high  and  contained 
p 

six  flats;  that  the  plaintiff  occupied  one  of  the  second  flats: 

that  access  to  the  rear  entrances  of  tho  flats  was  obtained  by 

sean3  of  outside  wooden  stairways  used  in  oosnon  by  all  the 
I 

tenants;   that  on  the  way  down  the  stairs  from  the  second  flat 

to  the  first,  there  was  a  landing  saidway  between  the  two  floors, 
and  at  the  outer  edge  of  this  landing  was  a  wooden  railing, 
which  had  hMWM  loosened;   that  the  collecting  agent  of  the 
defendant  had  been  notified  of  this  fact  and  had  said  that  he 
would  have  it  repaired;   that  on  the  day  of  the  accident,  plain- 
tiff was  at  work  in  one  of  the  rooras  in  tear  flat,  when  she  saw 
IMP  ©other  cosing  through  a  passageway  between  defendant's 
building  and  the  one  adjoining  it;   that  she  knew  that  the  side- 
walk in  the  passageway  waa  broken  and  called  out  to  tor  mother 
to  warn  her  of  that  fact,  bat  the  Bother  did  not  hear  her, 
whereupon  plaintiff  ran  out  the  back  door  and  down  the  half- 
flight  of  stairs  to  the  landing  above  ■Hit  1  nil  ml,  and  leaned 
over  the  ruilln;;  for  the  purpose  of  warning  her  mother;  as 


■ 


• 
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she  did  so,  the  railing  gave  way  and  she  foil  to  the  ground 
sustaining  serious  bodily  injuriea. 

It  is  urjted  that  the  declaration  does  not  a  tats  a 
cauiJ&  of  uotion;   that  it  does  not  charge  that  the  defendant 
•  retained  control*  of  U»  back  stairway;   that  there  ia  no 
allegation  stating  that  at  the  tirse  of  the  accident,  the  plain- 
tiff was  exercising  due  care  for  her  own  safety;  and  that  no 
facte  are  alleged  showing  that  the  defective  condition  of  the 
railing  was  the  proxi&ate  cause  of  the  accident.  It  may  be  that 
a  der»urr«r  to  the  declaration  setting  up  these  grounds,  would 
h&ve   been  well  founded.  But  no  dersurrer  was  filed?  and  after 
verdict,  the  rule  is,  that  if  a  declaration  contains  terms  suf- 
ficiently general  to  include,  by  fair  and  reasonable  intendment, 
any  matter  necessary  to  be  proved  and  without  proof  of  which  the 
Jury  could  not  have  riven  the  v«r  i ;t,  the  wart  of  an  express 
averment  of  such  nattor  La  cured  by  the  verdict,  ^argent  Co.  v. 
i^ubils,  828  111.  438;  ftolleher  v.  -.rnioago  City  Hy.  Jo.,  8M 
111.  454.  The  declaration  alleges  that  th©  defendant  owned  the 
building  and  that  plaintiff  occupied  a  part  of  it  as  hia  tenant; 
that  the  back  stairway  was  used  in  oorareon  by  all  tin  tenantaj 
that  the  railing  was  loose,  rotten  and  unsafe  for  use,  to  the 
knowledge  of  defendant;  that  on  a  certain  day,  "aaid  plaintiff 
went  on  and  upon  said  stairway,  using  all  due  care  and  caution 
for  her  own  safety,  and  because  of  the  unsafe,  loose  and  rctton 
OOedltieg  of  said  railing,  it,  said  railing,  beca-tr*  unfastened 
fro-  said  stairway  and  frora  said  building,  and,  as  a  result  there- 
of, plaintiff  fell  from  and  off  of  said  stairway  to  and  upon  the 
ground*  etc.   rested  by  the  rule  above  stated,  >vs  think  these 
allegations  are  sufficient,  aftor  verdict.  YJhlle  there  is  no 
specific  averment  in  the  declaration  that  tho  defendant  "retained 
control*  of  tho  back  stairaay,  th  t  conclusion  nay  be  reasonably 
implied  from  the  express  averroent  tt;at  the  stairway  was  used  in 


I  ■ 


common j  for  If  so  used,  it  la  reasonable  to  as3Uir,e  that  it 
sraa  not  specifically  dossiaed  to  tap  tenant,  but,  Ilk©  the  roof, 
Hm  outside  sralls,  or  the  baok  yard,  renained  in  the  control  of 
the  owner  of  the  property.  Payne  v.  Irvin.  44  ill.  App.  105; 
affirmed,  144  111.  482.  th&t   the  plaintiff  exercised  due  care 
at  the  Um  of  the  injury,  and  that  the  defendant's  neglect  was 
tho  proxiraate  cause  of  Um  Injury,  are  reasonable  inferences  fron 
the  tWBMiU  quoted. 

It  is  next  urged  that  the  evidence  rtww  that  the 
defective  condition  of  the  railing  was  obvious,  that  the  accid- 
ent occurred  in  the  day  t1»D,  and  that  therefore  tho  act  of  the 
plaintiff,  in  leaning  against  the  railing,  when  by  the  exercise 
of  eriinary  care  she  night  have  known  it  would  not  ke-*p  her  fros? 
falling,  was  such  contributory  negligence  on  her  part  as  to  pre- 
cludes st  recovery,  there  is  no  evidence  that  the  plaintiff  knea 
that  the  railing  was  looos,  nor  that  It  was  unsafe  for  her  to 
lean  ov«r  it  or  against  it.  There  la  «wn?»  evidence  tending  to 
prove  that  to  em qcarataaQr  observer.  It  did  not  appear  to  be  unsafe. 
But  even  if  she  had  full  and  eonipleto  knowledge  of  the  danger 
it  cannot  be  said,  as  a  Hatter  of  law,  that  the  us<s  she  made  of 
the  landtag  and  railing  was  necessarily  incompatible  with  the 
exercise  of  dfeM  care.  Thie  la  not  a  master  and  servant  case,  and 
the  doctrine  of  assumed  riak  la  not  applicable.  Deylns  v.  jgg4« 
aufc  Deposit  Co.,  348   111*  532.  It  sraia  for  the  Jury  to  say  frois 
all  tfee  evidence  whether  the  plaintiff  exercised  such  care  aa  a 
reasonably  prudent  person  would  have  exercised  under  like  circum- 
stances;  and,  after  an  examination  of  tho  evidence,  so  cannot 
say  that  the  verdict  is  nanifeatly  contrary  tc  the  wei-ht  of  the 
evidence  upor.  that  question. 

It  Is  further  urged  that  the  plaintiff  wa*  uain;?  the 
railing  for  a  purpoav*  for  which  it  mm  not  intended,  and  that 
the  defendant  was  not  bound  to  keep  the  railing  In  such  repair 


as  to  p^rsit  the  plaintiff  to  lean  again  :i  it.  The   railing 
Ml  intended  to  serve  as  a  protection  to  those  aho  were  law- 
fully Bring  the  stairway  and  landing.  The  plaintiff  was  law- 
fully upon  the  landing.  and  in  leaning  ovsr  the  railing  for  the 
purpose  of  warning  her  Rothsr,  she  us&d  it  for  the  very  purpose 
for  which  it  «aa  built,  nasaely,  as  a  guard  or  protection.   here 
is  no  nerit  in  the  contention. 

One  of  the  instructions  given  i3  criticised  upon  the 
ease  grounds,  substantially,  that  are  urged  against  the  declara- 
tion. The  instruction  in  question  did  not  direct  a  verdict. 
The  defendant  admitted  that  he  owned  the  building.  There  araa  no 
evidence  that  the  back  stairs  were  leased  to  any  one.  Hence 
the  instruction  MM  not  nisleadlng,  under  the  facts  shown,  even 
if  it  could  be  held  to  assuxae,  as  a  fact,  that  the  defendant  re- 
tained control  of  the  stairs. 

jfintlng  no  reversible  error  MMBg  those  assigned  and 
discussed  by  appellant  ♦»  oounael,  ths  .Judgaer.t  of  the  Superior 
Court  will  co  affirr-ed. 


. 


-   10801* 

y  Jf  '" 

**■  ,     .hainia- 

tratrix  of  the  Estate  of    Carles 
..     .oodyisoor.tz,   ..<soeu<?      . 

Jefsndant  In   .'Irror, 

vs. 
LLY   and  JQHii     ..    BAGLS- 

Plaintiffs  in  Error, 


ones  ?g 
onto  . 

cook  oc«nm, 


iiVAT..    .   y  this  writ  of  error  It  is  sought  to  reverse 
an  order  of  the  Circuit  Court  of  Cook  county  denying  a  notion 
to  vacate  a  JurtjjMHit  entered  by  default.   ;'2io  record  shows  that 
service  mm  bad  Upon   the  defendants  (plaintiffs  in  error)  in 

•„   :-;over9ber,  lf*ll,  upon  a  suraaona  shich  »as  returnable  to  the  Jan- 
uary, 19 IS,  tens  of  the  Circuit  Gtoort*  The  declaration  wa3  filed 
February  6,  1912,   which  was  thirteen  days  prior  to  the  first  day 
Of  the  i'Vhruary  term.  On   February  88a  1912,  the  default  of  the 
defendants  waa  taken  and  entered  of  record,  and  on  Jarch  13,  19 1^ 
(three  days  before  the  end  of  Um  February  tsn),  the  plaintiff's 
dan-apes  sere  assessed  by  the  court  at  $1380  and  judgnent  entered 
for  that  amount,  on  Saturday,  Uarah  1$,  r>ic,  the  Lust  day  of 
the  February  term,  the  defendants,  by  their  attorney,  filed  a 

\-      written  taction  to  sot  aside  Bad  vacate  the  default  and  fatgNnt* 
a-d  on  thslr  aotlca,  without  notice  to  the  plaintiff,  the  motion 
to  vacate  si.:,  continued  until  the  next  tern.   :ro  affidavit.)  la 
port  of  the  action  tc  vacate  wsre  filed  at  that  titne;  but  several 
affidavits  sere;  filoa  and  copies  thereof  served  on  plaintiff »s 
attorneys  two  days  before  the  notion  ar^s  afterwards  heard  as 
hereinafter  stated. 

On  ttsrafa  Sin  19 12,  at  the  'arch  U*a  of  the  circuit 
Court,  the  plaintiff  filed  a  inotior  to  strike  from  the  files 
the  defendants*  action  to  vacate  the  judgment,  and  with  it 
filed  an  affidavit  of  tbs  plaintiff  »«  attorney  stating  that  the 


defendant* ^  notion  to  vacate  sma  baaed  upon  matters  of  fact 
not  appearing  in  tho  recorri,  Uaat  no  affidavits  *ero  filed 
Kith  that  ration,  am  th-:*t  no  notice  »a«  oorved  upon  plaintiff »e 
attorney  of  tits  intention  cf  defendants  to  mtka  or  file  such  a 
action.  Attached  to  thia  affidavit  mm  a  copy  of  iiniea  14,  tfl 
and  |fl  of  tre  -;ircuit  Court,   rvlatlag  tc  nations  and  notice  of 
tactions.  Rule  14   provides  as  felloe:  *a!2  s&tte&s  rot  of  course 
snail  b<s  ra^ide  in  sriting,  and  shen  found  ©d  on  mat  tars  of  fact  not 
otherwise  appearing  by  the  pleading,  or  other  prop— dlng«  in 
th©  cause,  such  facts  imaat  b#  present  ad  by  affidavit,  s»hioh  3'  tall 
be  filed  sith  the  motion  »!th  the  minute  clerk  of  tho  jud^e  b»- 
fore  whoa  tho  ?sction  ie  to  be  wade,  and  a  copy  thereof  served 
«dth  the  notice  of  the  njotior.".  Sofia  10  provides  th---t  *no  rsotton 
*ill  be  heard  or  order  rads  in  any  cauee  without  notice  to  the 
opposite  party",  except  where  such  party  is  ir  default.  Rafts)  16 
requires  a  arritten  notice  to  be  served  uron  the  opposite  party  by 
delivering  a  copy  to  hits  or  his  attorney,  before  A   P.fc.  of  the 
basin©  »  day  next  preoedin^  the  day  mentioned  in  the  notice,  *but 
all  notices  served  on  Saturday  sJ^all  be  a^rved  before  l£  ofclook 
noon  of  that  day* . 

On  March  SO,  ISlii,  both  the  motion  to  vacate  and  the  motion 
to  Btrike  cane  on  for  hearing.  The  bill  of  exceptions  shows  that 
upon  svjch  hsmrlnga  the  plaintiff  offered  ir.  eviience  the  rules  of 
the  Circuit  :©urt  above  ?a<?ntioned,  the  affidavit  of  the  plaintiff *3 
attorney,  an  affidavit  of  the  plaintiff  to  the  effect  that  no 
notice  had  been  served  upon  hin  prior  to  i"arch  nth,  add  copieo  of 
the  Chicago  Daily  Law  bulletin  of  February  24,   1912   and  March  14, 
1912, dhich  reported  the  entry  of  the  order  of  default  and  the  antry 
of  the  Judgment  by  default.  The  bill  of  exceptions  states  that 
this  evidence  ***  offered  "upon  the  hearing  of  tfe*  plaintiff *a 
motion" ;   that  this  *waa  all  the  evidence  introduced  or  offered 
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upon  tho  hearing  of  said  last  aforesaid  trot  lor;  by  either  party"; 
and  that  "u]>on  plaintiff  *■  motion*  the  court  then  entered  an 
order  which  states  that  defendant 'a  notion  to  atrl-e  out  the 
notion  of  I  nrch  gft,  lr'12  "is  hereby  allowed,  to  which  ruling  tho 
plaintiff  then  ami  there  duly  exc-pta*.  The  bill  of  exceptions 
then  statue  "that  the  defendants  then  and  there  presented  to  the 
court"  the  affidavits  of  MM  defendants  above  mentioned  and  of 
their  attorney,  together  with  the  amended  bill  of  complaint,  de- 
murrer and  decree  In  a  prior  suit  between  the  WM  parties  in 
the  Superior  Court  of  Cook  County,  (In  which  thtit  court  had  ad- 
Judged  and  decreed  that  a  certain  written  contract  between,  the 
parties,  -  which  contract  the  defendants,  by  their  affidavits, 
atstel  was  the  only  contract  they  ever  hud  aSth  the  plaintiff ,  - 
bo  set  aside,  declared  to  be  null  uafi  void,  and  deoliwtered  up  to 
be  cancelled);  but  that  "the  court  declined  to  read  or  hear 
read"  the  affidavits  and  records  thus  presented. 

On  April  4,  1912,  both  "the  plaintiff  and  the  defendants 
made  motions  to  set  aside  tlw  order  of  MWgfll  30,  1©1S,  and  both 
notions  sere  set  for  arguaent  for  April  d,  1918*  On  Agrtl  5, 
1012,  the  defendants  filed  another  written  root  ion  to  vacate  the 
default  and  judgment,  and  filed  with  It  the  affidavits  am  records 
above  mentioned  as  having,  been  presented  to  the  court  on  I  rch 
50,  .U?12,  together  i?itb  affidavits  shoeing  that  copies  of  the 
eacse  had  been  served  on  plaintiff  »s  attorneys  on  April  A,    li>12. 
Or.  April  ',  1912,  all  these  ret  Ions  were  continued  tc  April  13, 
1.  12,  at  which  tiree  llM  death  of  the  plaintiff  MM  suggested, 
and  the  pending  motions  were  continued  generally.  On  hay  31, 
12 1~,  the  administratrix  of  the  deceased  plaintiff  waa  made  a 
P&rty  plaintiff.  On  June  15,  19 12,  the  several  motions  MM  en 
f  r  hearing  bofore  the  court.  At  that  tiae,  the  plaintiff  with- 
drew Me  notion  to  correct  MM  order  of  /arch  so,  1912,  and  an 
order  was  than  entered  denying  both  tho  motions  *f  the  defendants. 


• 


. 


. 
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The  bill  of  exception,  states  that  at  thit;  tin©  "the  oourt  de- 
clined to  read  or  hear  re  id  the  affidavits  theretofore  filed 
by  the  defendants  In  support  of  their  motion  to  vacate  such  de- 
fault or  Judgment,  or  to  hear  any  argument  on  said  notion". 
Plaintiffs  |a  error  question  the  correctness  of  this  ruling. 

In  Bovoraber,  1;U2,  the   order  of  ?.c.aroh  30,  19 12,  nan   cor- 
rected by  transposing  the  words  "plaintiff"  and  "defendants", 
such  correction  elrc  based  upon  an  examination  of  the  record 
itself  ar:d  the  minutes  of  the  clerk  rm&p,   at  the  tine,  and  as  cor- 
rected, the  order  maa  re-entered  nunc  pro  tunc  a&  of   March  30, 
1012.  Defendant  in  error  has  assigned  cross  error  upon  this 
action  of  th«;  court. 

MU  PRB8IBIW  JUSTICE  FI7C1J 

mxtosbd  tbm  ranwiea  of  am  ocjrt. 

Preliminary  rations  to  strike  ths  bill  of  except  Jons 
frci-,  the  reoori,  or  to  expunge  therefrc-i  that  part  relAtlRg  to 
plTOWH(Hlll>  had  in  the  Circuit  Court  at  the  -March,  ir-12,  and  *:ay, 
IF/12,  tems  of  tha*  court  *er-  heretofore  interposed  ani  the  de- 
ci::-ln  n  en  Hunan  otionc  sas  reserved  to  the  final  hearing.   The 
iMjJ munitni  advanced  in  support  oS   theae  motions  are  of  an  extretsely 
technical  nature. 

It  is  first  insisted  that  tho  order  of  ,*arch  S  ,  1918* 
shows  that  the  defendants*  motion  of  March  1',  1912,  to  vacate 
the  Juflgpunl .  was  "stricken  out"  on  the  defendants *  own  -Qtion 
and  that  the  £l%intiff  excepted.  If  the  *orda  use?  are  to  be 
takan  i»  their  literal  sense,  this  is  true.  Bat  the  fact  that 
the  words  "plaintiff*  and  "defendant'.**  were  transposed,  by  a  pure- 
ly clerical  error,  is  so  clearly  apparent  tram   an  examination  of 
the  whole  record  that  it  ^ouli  be  the  sanifet  duty  of  thirs  oourt, 
even  if  no  correction  had  been  rasuie,  to  give  the  order  of  >'arch 
50,  1&12,  the  aeanirg  arhich  *;us  evidently  intended,  instead  of 


■ 
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one  so  palpably  absurd.  The  record  e/bemm,   however,  that  the 
order  sras  afterwards  corrected  Irs  thia  respect,  and  we  enter- 
tain not  the  -.sli^hte  t  dcubt  or  the  po#er  of  the  '--curt  to 
M  correct  it  under  tho  circumstances. 

It  la  next  urged  that  an  exception  cannot  be  shown 
nerely  by  a  recital  in  an  order,  without  a  bill  of  exceptions. 
But  ghat  rule  tats  no  application  here,  for  the  reason  that  the 
bill  or  exceptions  exprea  >ly  states  that  an  order  aaa  entered 
in  %vMch  the  defendants*  exception  v?aa  noted.   rhie  amounts  to 
the  aaaw  thin;*  as  a  statement  by  the  trial  Judge  that  auch  an 
exception  «aa  then  and  there  taVen.   "ihe  People  v.  £abaah  h.k.  Oc., 
S&l  ill.  640«   It  is  said  that  Is  this  respect  tho  lanr.ua.. ge  of 
the  order  of  June  ir>,  1912,  Is  uncertain  and  ambiguous, 
court  certifies  that  on  that  day,  an  order  aaa  entered  denying 
the  action  of  defendants  to  set  aside  the  ordar  of  r'arch  30th, 
and  the  r-otion  of  defendants  to  vacate  tho  judgtaent;   and  that 
defendants  excepted  to  both  of  said  orders*  We  fall  :c  see  any 
such  ambiguity  La  thia  order  aa  la  claimed  by  plaintiff's  ooun-ol. 
Vhjr  subjected  to  the  analytical  scrutiny  of  ingenious  counsel, 
the  fore  of  the  order  rsay  be  open  to  critiotan.  Bat   there  does 
not  seera  to  be  any  eericue  doubt  aa  to  what  tfee  order  really  nsar.s. 

It  la  further  objected  that  while  the  bill  of  exceptions 
otatee  that  on  June  15,  1012,  the  trial  court  declined  to  read 
or  hear  read  the  affidavits  filed  by  the  defendants  in  support 
of  their  notion  to  vacate  the  default  aa*  judgment,  or  to  hear 
any  arguments  on  said  motions,  yet  it  doea  not  contain  the  ceraaon 
recital  that  this  *waa  all  the  evidence  heard  or  offered"  on  the 
hearing  of  said  notion;  and  wo  to*©  asked   to  indulge  the  pre- 
sumption that  other  evidence  or  affi  davit  s  nay  have  been  presented 
to  or  heard  by  the  oourt  which  would  render  unnecessary  any  read- 
ing or  consideration  of  defendants*  affidavits.   IB*  bill  of 


if*   wilt: 


exceptions  does  rot  show  that  the  court  declined  to  consider 
the  def-.rdants*  affidavits  upon  the  ground  t!iat  the  matters 
therein  contained  were  incorapetort,  irrelevant  or  immaterial. 
Ihe  bill  states  that  the  court  declined  to  read  them  or  hear 
than  read,  "or  to  hear  i-^ry   argur-tent"  upon  the  defendants'  mo- 
tions.  Ho  othor  conclusion  can  be  drawn  fro??  thi:>  ■tatmnimt 
than  that  tho  court  declined  to  hear  any  affidavits  in  support 
of  the  action  to  vacate,  no  tlitw  ^hat  facte  MOTS  :>ot  up  by 
the  affidavits,  ^uch  a  ruling;  could  only  have  been  made  upon 
the  theory  that  tho  court  believed  it  had  loat  juri suction  to 
hear  or  consider  the  rnoticn.   The  question  presorted  by  this 
writ  of  error,  therefore,  is  not  whether  other  evidence,  if  of- 
fered, flight  have  Justified  the  court  in  refusing  to  grant  the 
csotion  to  vacate,  but  whether  the  court  war?  Justified  in  refus- 
ing to  hear  any  evidence  upon  the  notion  which  saa  filed  on  Auril 
JS,  H?12.   Upon  this  question,  the  failure  of  the  bill  to  recite 
all  the  evidence  offered  is  lrsseiaterial. 

For  the  reasons  indicated  the  motions  to  strike  the 
bill  of  except  ions  fror^  the  record  or  to  ooqpBBg*  the  parts  above 
mentioned  are  denied. 

We  are  of  the  opinion  that  ahen  the  order  of  '.'arch  16 , 
1.1..,  cor.tinuing  the  defendants*  iwrtjon  to  vacate  the  judgment 
to  tho  next  tera  of  tho  court  wan  entered,  the  court  thereby  re- 
tained jurisdiction  to  act  upon  that  action,  or  any  sirailar  no- 
tion, at  any  time  during  the  succeeding  tar".   The  validity  and 
effect  of   the  order  of  continuance  do  not  depend  upon  the  form 
in  which  the  laotlcn  cf  March  1R  wa,.  presented.  Hence,  if  It  be 
conceded  that  the  court,  on  Parch  50,  1912,  properly  struck  the 
defendants  *   action  fron  the  ffltw  because  it  wa«  not,  when  rs.de, 
aeconpanied  by  affidavits,  as  required  by  the  rules,  nevertheless, 
the  court  having  retained  jurisdiction  of  the  cause  by  the  entry 
of  t  ?3  order  of  continuance,  ha  1  the  power  at  any  fcias  during  the 


"arch  terra  to  entertain  another  raotior  to  vacate  the  judgment; 
and  such  a  notion  taring  taon  filed  during  the  Yjarch  tens,  ac- 
companied by  affidavits,  the  court  then  not  only  had  the  po#or, 
tat  it  was  its  duty,  to  hear  and  determine  the  second  motion. 
It  appaurs  that  the  second  raotion  w&ii  regularly  and  properly 
made  in  accordance  with  the  rulea,  and  was  continued  until  the 
May  tors.  The  affidavit*?  and  docurcr.ta  wMch  were  presented  to 
the  court  with  the  motion  purport  to  show,  upon  their  face, 
th.t  the  defendants  had  a  sseritcrlouo  defense  ixmd.   that  the  de- 
fendants* attorney  acted  with  reasonable  promptness  Itj  .-naming 
his  rrotlon  t-o  set  &:3ide  the  Judgrsont,  Defendants  tad  the  ripht 
to  a  hearing  ar.d  a  decision  upon  the  second  teotion  thus  made, 
entirely  apart  frosi,  and  irrespective  of,  fete  fact  that  the 
first  motion  had  been  "stricken  out";  and  therefore  the  court 
erred  in  "declining  to  read  or  hear  read"  the  affidavits  sub- 
mitted, list  ord'3r  of  the  circuit  Beta*  entered  Jun*  15,  19 1C, 
is  reversed  and  the  cause  is   regarded  to  that  court  for  further 
proceedings  not  inconsistent  sith  Ita  viewshereir,  expressed. 


J64*"*  **■.■««.-,.. 
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Appellee,    )    AfPEAL   FROM 

I 
*••  CI800XT  300*3 

f 

.  MH.  PKS3IDIM  j;        .  .  :K 

Plaintiff  restored  a  judgment  for  feop  ln  m  ^tlon 
of  trespass  ard  the  defendant  appeals.  One  count  of  tho  declar- 
ation alleys  thnt  in  December,  1908,  the  defendant,  with  force 
and  ar-53,  entered  a  barn  and  two  sheds  of  the  plaintiff  "and 
nude  a  great  nois-  therein",  and  without  leave  or  license  and 
against  the  will  of  the  plaintiff,  "kept  divers  tenants,  ;:oods, 
iEplesants,  horses  and  wagons"  therein,  to   tho  injury  of  the 
plaintiff.  !ho   other  counts  of  the  declaration,  ellege  that  in 
July,  1910,  the  defendant,  with  force  and  «mt  broke  and  enter- 
ed  into  the  ham   and  sheds  of  the  plaintiff  and  ejected  tho  plain- 
tiff ttwiflw,  The  evidence  ri«n  that  on  Bmtfber  4,  190K, 
defendant  leased  to  the  pl&intif  the  firBt  floor  of  8480  ITwiallig 
ton  Ave.,  "including  also  barn  and  t»o  aheds  located  on  adjoin- 
I  ing  lot  east* ;  that  there  was  a  bam  in  the  rear  of  nuctber  24& 
-ington  Averuo  but  none  or,  the  adjoining  lot  east?   that  there 
m   u.o   ciheds  on  the  adjoining  lot  tc  tho  east  in  which  plain- 
tiff stored  mm  of  his  goods;  and  that  in  July,  193ft,  defend- 
ant tore  ten  these  eheds  for  the  purpose  or  constructing  a  new 
building  on  that  lot.  The  defendant  oiuissed  that  before  ha  tore 
dean  the  sheds,  he  had  an  understanding  with  the  plaintiff  to 
allow  his  the  use  of  other  property  in  lieu  of  the  sheds,  and 
that  plaintiff  in  fact  use!  euah  other  property.  The  plaintiff 


• 
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denied  there  «rae  any  such  understanding. 

It  Is  urged  that  the  verdict  is  contrary  to  the  evid- 
ence, because  the  evidence  of  the  defendant  and  his  two  sons 

is  of  *cre  iToif^ht  than  the  evidence  of  the  plaintiff.   The  raere 

on 

fact  that  ^;orc-  witrecose  test?  Tisd .  on©  aide  t  an  en  the  other 

does  not,  of  itself,  (totmrfM  th*  weight  of  evidence. 
3'ary  sas  wad  heard  the  witnesses  ard  tho  verdict  has  been  sus- 
tained by  the  trial  court.  M  are  unable  to  find  any  facta  or 
circumstances  srhioh  vsould  justify  us  in  f Indies  that  both  the 
Jury  and  the  trial  court  were  wrong. 

It  is  also  urged  that  the  court  erred  in  admitting  cer- 
tain photographs,  They  were  aJ Tit ted,  a; ;arently,  for  the  sole 
purpese  of  proving  the  location  of  the  barn,  in  vie*  of  defand- 

■';  claim  that  tho  barn  referred  to  in  tbo  lease  ma  on  the 
adjoining;  lot,  and  m  think  that  the  preliminary  proof  was  suf- 
ficient for  that  purpose. 

it  la  urged  that  t>e  tea&gaa  am  excessive.  The  jury 
evidently  believed  the  plaintiff  and  his  witnesses,  and  in  that 
vie*  the  dMMkgM  awarded  are  not  too  lar^e. 

flag  Judgment  will  be  affirmed. 


October  Term,   1912, 
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vs. 
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ft*  u.   SOHBNK*  Age^t, 

) 
) 

3fiP;  )VIOH   COURT 

I 

and  J.   8*   £G8JBtGKJ 

Appellant. 

1 

UOCK    SOU 

\ 

una 

JUSTIfflg      ITCH 

omvasam  ..-...■.  opisk    o:    mi  grass, 

Ebte  appeal  3eek«j  to  reverse  a  Judgment  for  ~j£OO0 
rendered  in  the  Superior  Jourt  after  a  jury   trial  in  an  action 
for  personal  injuries.  The  theory  of  the  declaration  ia  that 
the  plaintiff,  Grrolek,  wa*  injured  while  in  the  eeploy  of  the 
I   defendant,  sohenoic,  through  the  negligence  of  tfefl  defendant  in 
the  MllMftlNiiMJl  and  operation  of  certain  coal  oars  in  a  ooal 
yard  owned  and  controlled  by  the ^defendant.  The  defendant 
filed  a  plea  of  not  guilty  and  two  special  pleas,  denying  that 
he  osned,  operated,  or  was  in  possess! on  ©$  the  coal  yard  or 
oars  In  question  at  the  time  of  the  accident,  and  denying  that 
the  plaintiff  was  in  the  defendant's  employ  at  that  tine.  As 
se  have  reached  the  conclusion  that  the  |vag»eist  rnust  be  rever- 
sed and  the  cause  remanded  for  a  new  trial,  for  the  reason  that 
the  verdict  is  clearly  contrary  to  the  preponderance  of  the 
evidence  as  to  the  issues  raised  by  the  Special  pleas,  se  re- 
frain fren  discussing  the  evidence  upon  the  issue  of  negligence. 

Under  the  rule  announced  in  Chicago  Union  Tra-ation  Oo. 
v*  ^er>ka»  a27  ***•  25,  and  the  cases  therein  cited,  the  burden 
was  upon  Use  plaintiff,  after  the  filing  of  the  special  pleas, 
to  Shew  that  th©  defendant  owned  or  operated  the  ooal  yard,  or 
was  in  possession  or  control  thereof  at  the  time  of  the  accident, 
and  to  stiffs  that  the  relation  of  roaster  and  servant  Umm  existed 


l  saw 


between  the  plaintiff  ar.d  the  defendant.   80  far  as  the  record 
shews,  the  plaintiff  did  rot  attempt  to  make  any  ouch  showing, 
further  than  to  sho*  t]iut  plaintiff  was  working  in  a  coal  yard 
called  (by  several  of  the  plaintiff's  witnesses)  "Schenck's 
coal  yard*,  Perhaps  this  evidence,  if  it  stood  alone  and  un- 
eentradictsd,  ni.^ht  have  Justified  the  inference  that  the  plain- 
tiff was  employed  \>y   the  defendant  and  that  the  defendant  owned,  or 
operated,  or  was  in  control  of  the  coal  yard  in  question.  Wat 
after  the  defendant's  notion,  made  at  the  close  of  the  plaintiff's 
evidence,  to  instruct  the  jury  to  find  the  defendant  not  guilty, 
had  been  denied,  the  defendant  introduced  evidence  which  io  un- 
contradicted, to  the  effect  that  there  were  three  signs  upon  the 
coal  yard  in  question,  each  labeled  "Delaware,  Lackawanna  5:  Wes- 
tern Coal  Co-party,  '6,   C.  Schenck,  Agent";  that  the  coal  yard  is 
at  Division  street  and  the  Chicago  7-iivsr;  that  on  the  Division 
street  side,  and  on  the  River  side,  the  letters  in  the  signs 
sere  several  feet  in  height,  and  the  sign  upon  the  office  was 
25  feet  1  .ng,  ?vith  letters  eighteen  inches  high;  that  the  pay- 
rolls for  the  yard  in  question  were  upon  printed  forms,  at  the 
top  of  which  is  printed  the  name  of  the  Goal  Company;   that  at 
Ilia  top  of  the  last  eoluesi  are  printed  the  words  "Received  of 
MM  Delaware,  Lackawanna  ft  Western  Goal  corspany  the  suras  set  oppo- 
site our  respective  nanea  in  full  for  services  as  specified  of 
all  detaandsto  the  close  of  above  nonth",  under  which  appear  the 
signatures  of  th©  workmen,  including  that  of  the  plaintiff,  and 
at  the  botton  of  the  page  appears  the  words:  "Correct,  3.  C, 
Schenok,  Sales  Agent" ;  and  that  the  defendant  is  a  sales  agent 
of  the  Coal  Conpuny  arsd  the  general  raanager  for  the  Coal  Company 
of  the  coal  yard  in  question.  The  motion  to  find  the  defendant 
not  guilty  wa»  renewed  at  the  close  of  all  the  evidence;  but 
while  the  record  shows  tha,t  the  instruction  was  narked  "refused", 
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it  does  net  show  that  any  exception  *as  taKort  at  that  tins  bf 
tho  defendant.   In  this  condition  of  tho  recors,  the  defendant 
la  r.ot  in  a  position  to  raise  the  question  whether  the  instruc- 
tion should  have  beer  given  upon  the  theory  that  that*  wa3  no 
evidence  tending  to  sustain  tha  allegations  of  the  declaration 
as  to  the  issues  m*ido  by  the  special  pleas.  A  action  for  a  new 
trial,  however,  «M  rasde  and  overruled  and  an  exception  duly 
preserved.  Upon  that  motion,  the  question  Has  not  whether  there 
was  a  total  lack  of  evidence  tendlne  tc  prove  thy  iasues  raised 
by  the  special  pleas,  but  whether  the  verdict  was  contrary  to 
the  ovider.ee  upon  those  issues?  and  upon  that  question,  if  the 
verdict  was  clearly  and  nanife^lly  contrary  to  the  weight  of  the 
evidence,  it  was  error  for  the  court  to  deny  the  -notion  for  a 
new  trial,  aonelaore  v.  fi.  ^t.  L.  »/,  Jo.,  8S8  111.  32F?.  The 
evidence  being  as  above  stated,  we  are  of  the  opinion  that  the 
vsrdict^olo&rly  and  manifestly  oontrary  to  the  weight  of  the 
evidence  bearing  upon  the  issues  raissd  bf  the  special  pleas, 
and  that  it  was  error,  for  that  reason,  tc  iony  the  motion  for  a 
new  trial. 

This  conclusion  renders  unnecessary  any  discussion  of 
other  errors  assigned,  with  one  exception.  The  exception  io  the 
alleged  error  in  denying  a  petition  filed  by  the  defendant  for 
removal  of  the  cause  to  the  United  states  Circuit  ^curt.  The 
suranona,  which  was  served  on  Septe^btur  5,  1911*  required  the  de- 
fendant to  appear  and  answer  on  the  first  Monday  of  October, 
IS 11.  The  first  Monday  of  October,  IS 11,  was  October  2,  1911. 
The  petition  for  removal  was  filed  on  October  18,  1911.   The  act 
of  congress  governing  such  petitions,  in  force  at  that  tta*a 
provides  that  the  party  desiring  to  remove  the  cause  shall  file 
a  petition  in  the  State  court  "at  the  tise,  or  any  time  before 
the  defendant  is  required  by  tho  laws  of  the  states  or  the  rule 
of  the  otate  court  in  which  such  suit  is  brought  to  answer  or 
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plead  to  the  dsclarntioT;  or  complaint  of  the  plaintiff*   (Kurd's 
Stat.  1500,  p.  S3).  If  there  Is  any  rule  of  the  Superior  Court 
fixing  th©  time  within  whioh  a  defendant  nuat  plead  to  a  declar- 
ation, it  is  not  shown  in  the  roo.rd.  Tho  "laws  of  the  Jtate" 
upon  that  qiiestion  are  contained  in  the  Practice  Act.  section  1 
of  that  Act  requirei?  a  summons  to  be  issued  and  to  be  "raade  re- 
turnable on  the  first  day  of  th©  next  terra  of  the  court  in  which 
the  act  ten  my  be  eoiaiaenced"  j  but  that  "if  ten  days*  3hall  not 
intervene  between  the  ticw  of  Issuing  out  the  sunsnons  and  the 
next  tern  of  court,  it  shall  be  made  returnable  to  the  succeeding 
term",  faction  3  provides  that  If  the  sussaona  be  "net  served  ten 
days  before  the  return  day  thereof,  the  defendant  shall  be  entitled 
to  a  continuance,  and  shall  not  be  oonpeiled  to  plead  before  the 
next  succeeding  term".  Section  f>2  provides  that  if  the  plaintiff 
shall  net  file  his  declaration  "ten  days  before  tho  court  at  which 
the  sussraons  or  capias  is  ssade  returnable"  then  the  court  on  rjotion 
of  the  defendant  shall  continue  the  oause.  Section  57  provides 
that  "for  Bart  of  appearance,  tho  court  may  give  jud/snent  by  de- 
fault, except  in  caaes  whore  the  process  has  rot  been  served,  or 
declaration  filed,  ten  days  before  th^j  tens  of  tho  court."  ?<hlle 
the  Practice  Act  does  not,  In  express  term?.,  provide  that  in  the 
absence  cf  any  rule  of  court,  th©  defendant  raust  appear  and  pload 
on  the  return  day  of  the  writ  of  summons,  1.©.,  the  first  d&y  of 
tho  tern,  if  service  waa  had  and  the  declaration  filed  at  least 
ten  days  before  that  day,  such  ia  the  clear  intent  and  laeaning  of 
tl-e  statute.   In  this  case,  though  the  declaration  was  filed 
nearly  a  year  before  the  beginning  of  the  October,  l£ll  Term  of 
the  :iuperior  Court,  and  the  aursaons  was  served  nearly  a  rronth  be- 
fore that  tor-a,  the  petition  for  ronoval  was  not  filed  until  the 
17th  day  of  the  torn.  Under  the  decision  In  South  Park  Corral as lon- 
ers v.  Ayer,  237  ill.  211,  this  was  not  in  apt  time,  and  It  was 


not  error  for  the  court  to  deny  the  petition.  The  constitution- 
al question  suggested  in  the  reply  brief  of  appellant's  counsel 
cannot  bo  raised  in  thi3  court.  Houren  ▼.  Cm'--.    %   .»t.  g»  ftg,  ',.10, 
£36  111,  520. 

For  the  error  Indicated,  the  jndgaant  of  the  .Jupt>rior 
Court  rflll  be  reversed  and  tho  cause  remanded  for  a  new  trial. 

REVEIUKD  AND  m     /UOB35, 


tober  lerm,   1912. 

Plaintiff  la  Srror,      ) 

VS*  )  IT   JOUHT 

CHICAGO  RAU^BATS  OOtt- 

P        ,  J  00C: 

Defendant  in  iJ*ror.      ) 

: 

'-.    3    -    I    j     IRXJ&gS   :■■  .        , 

Cn   liM   trial  of   ar   aofeta  a-gain^st    the   Jhlca.ro   Sail* 

w*y-j  Company  for  fc^ee  for  paraenul   in^nlon   sustained   by 
Robert  Bialtk,   plaintiff  below,    (few  Jury  rotund  a  verdict, 
April  ,5,   ma,  finding  the  defendant  not  guilty,  and  the  court 
entered   flrttjaHrt  upon,  the  veriict  agalaat   the  plaintiff  for 
cost*.      Sfcl*  srlt  of  error  Is  prosecuted  to  re?«re??   the   Judg- 
ment. 

The  accident  Jaopened  about  seven  o'clock  in  tho  evenlr.*, 
February  S,   19 11,   in  fas*  Randolph  street  at  or  near  the  inter- 
section of  Canal  stroot  In  the  cit?  of  Chicago.     These  otroets 
oroea  at  right  angles,   We«t  Rudolph  street  being  an  oast  ami 
■Mt  street  arid  Oanal  street  a  north  and  south  street.      At  the 
UM  of  the  accident  the  defendant  operated  a  double  track 
street  railway  on  West  Randolph  street,  east-bound  cara  running 
en  the  south  track  and  west-bound  oara  running  on  the  north  tr-  i 

Plaintiff's  declaration,  filed  April  24,   1911,   oovatsted 
of  t*o  oounta.     The  first  oount  charged  in  aubst&nce  (feat,  shile 
the  plaintiXT,  as  a  pedestrian,   was     rightfully  upon  a  public 
street  known  a.s  Randolph  9 treat  at  or  near  the  intersection  of 
Canal   street,   am  was  exercising  ordinary,'  care  and  caution  for 
his  ess-  safety,    the  defendant  negligently  »ran,  sieved,   managed, 
handled,   conducted,  propelled,   controlled,  maintained,   equipped 
and  operated  one  of  its  cars  in  an  easterly  direction"   along  oald 


-2- 
iiandolph  street  so  (ta»t  the  cor  struck  plaintiff,   thereby 
-creatly  Injuring  nisi,   etc.      Ettt  second  count  ohargexi  Uat  the 
iwfUttflmt  "wilfully,   wantonly  and  srlthout  duo  regard  for  hurwm 
life"   rap,   novod,   etc.,   tm&A  car  in  *sn  easterly  direction'', 
whereby*,  etc*     During  the  progrea  >  of  the   trial  plaintiff  asaend- 
ed  both  counts  changing  the  worda  "easterly  direction*    to  *  wester- 
ly direction". 

rhe  testimony  of  plaintiff •a  witnesses  as  to  the  de- 
tails of   the  accident  was  conflicting.     According  to  plaintiff *s 
version  he  sailed  north  on  the  east  aide  of  Canal  street  and 
readied  Kan-.iolph  street?      that  before  he  stepped  off  the  aide- 
ssalk  to  cross  Randolph  street  he  looked  in  each  direction  for 
■ypTTift#l1irn  ears,   MM  one  oozing  fron  the  west  but  saw  nothing 
at  fell  cosing  fros  the  eaat|     tbut  he  stepped  i»  to  the  street 
and  <saitOit  for  the  oar  oossing  tittm  the  seat  te  pass  hira;     that 
M  scon  M  it  passed  ho  crossed  the  south  track  and  just  as  he 
put  his  left  foot  out  arid  started  to  cross   the  north  track  a 
west-bound  c*tr  struck  hit*  left  ankle  and  he  fell  bst^oen  tha  tso 
tracks?     and  that  ao  a  result  of  the  injury  his  leg  suboeiuent- 
ly  bad   to  bo  amputated.     Two  witnesses  for  plaintiff,    standing 
en  the  north  aidftwalk  of  Kandclph  street,   testified  that  they 
MM  plaintiff  start  tc  oroas  lb*  street;     that  when  fcfee  oara 
pMNMrfl  he  EMM  lying  north  of  both  traces- ,   whore  they  picked  hiss 
up;      that  the  street  was  well   lighted?      that  there  were  no  other 
wagons  or  vehicles  in  the  street  at  the  tlc?e  except   the   feso  oars? 
Hsd  fcb&t   t's-y  called  an  anbul'*noe  an<i  he  wa.*>  taken  to  the  hos- 
pital,    SftVfKPftl  witnesses  testified  that  shortly  after  tb*  acci- 
dent plaintiff  •fefttfcd   thf:t  he  was  struck  by  an  "east-bound"   (x>r. 
According  to  the  testimony  offered  by  defendant  there  va.n  a 
slight  Aoan  gntfft  in  Randolph  street  toward  the  west  teom  the 
viaduct   Just  west  of  the  Chicago  river,   and  tbftt  tha  distance 
frcr?  tl»t  point  where  ft  ■»«*  bound  oar  "starts  to  desoend"    towards 


the  »e*t  to  tho  Mat  Una  of  am*!  street  ia  968  feet,  and 

tfettt  a  n*  approaching  fro-:   the  a*st  can  be  aeen  th*t  entire 
di  stare©  fror    Banal    ;troot. 

fe*«ta*»  or  not,  under  all  the  fuetn  and  oircumatanoos 
in  evidence,    the  defendant  MM  ruilty  of  neG13^cnce,   or  the 
plaintiff  guilty  of  contributory  negligence,   or  the  defendant 
guilty  of  sm-tcn  oagUgCBS*,   were  questions  of  fact   for  the 
Jury,  and  a*  cannot  eay  that  the  awllot  te  agataat  the  wel.-ht 
of  ths  evidence, 

feaqtlAlnt  la  mdo  of   the  gjt*|»g  or  O0Ptai,,  irctr-;ctione 
offered  by  the  defendant.      fa  few  it  wmwiMliynji?   to  here  diecuae 
those  lat*ra*ti«&««      Steffi*,   it.  tc   »e*  th.t  after  conaiSarlne 
than  W  dc  not  thlny  that  ,ndtr  fee  ovi.ior.oo  the  mho*  oonaltted: 
error,  prejudicial  to  the  |0»ii 'tiff giving   then,     ft*  do  ** 
thin*   that  the  trial  court  erred  in  a5«UMr*  certain  evidence 
or.   ■.-o».&if  of  def«>ndur,t,   aa  contended  by  cquro$1   for  plaintiff. 
The  Jud&s»nt  or  the  Circuit  Court  i     rnfftnmC, 


:.:*  D. 


)ctober  Term,   1912.   Ho. 
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) 

it   a  ) 

corporation,  \ 

-stiff  in  ;;rror.  j 


i   *rit  of  error  ia  sued  out  by  the  plaintiff  in 
arror,  the  ,.tUu  Hanufacturlng  Jonpar.y  (hsreinaftor  designated 
as  the  defendant),  to  reverse  a,  }ud££Rant  of  the  ?*uniclpui  Xurt 
of  O&iaaga  for  r^"ii.r8  la  a  fourth  class  caoe,  entered  in  favor 
of  ■*■  :.  -J.  ^offtean,  doing  laaaiaaaa  aa  The  Manat-Seffsttn  Uabi- 
net  V.crka,  defendant  in  error  (hereinafter  designated  aa  the 
plaint  .Iff).   Qn  a  previous  trial  of  thin  case  by  the  court  *ith- 
BBt  &  jary,  the  plaintiff  obtained  a  finding  and  jadgaant  in  hia 
favor.  ?ov   aosaa  reason,  not  appearing  in  the  record,  the  Judp- 
wm%   «ae  vacated  and  a  near  trial  granted  by  the  trial  court. 

".here  are  no  disputed  ajaaationa  of  law  In  this  oaae. 
Dm  defendant  inaiata  that  the  finding  of  thr*  trial  court  ia 
again3t  the  «eight  of  the  evidence  in  V      oa^e. 

The  defendant  wae  angagOd  in  th.  baainaa*  of  selling 
shewing  gun  vending  aaoMnaa  and  natch  vending  machines,  and 
in  laa  fail  cf  no,  bains  In  tho  amarieat  for  aabinata  to  be  uo©d 
in  the  construction  of  matah  aaodiag  naohines,  sent  for  the 
plai?-:tiff,  ano  aaa  anajagad  *»  U»  nauMfaotura  of  aafctaat  =»ork, 

liaaoaaad  sith  bin  a  preposition  for  tho  -         Um  cabi- 
net work  for  aavtofe  vending  naa  inea.  Aa  a  result  c;>  the  con- 
ference, the  plaintiff  entered  tela  a  contract  sjth  &aa  ioford- 
ant  to  aafea  the  cabin  t  xcrk   for  on*  fcheoaand         ling 
lsaa«   .  m   casino t  scrk  *uj  6o  forn  tha  aidea  and  back  of 


the  waaMna«   iron  oaotlng  worl-  vaa  to  fom  the  front  or  face 
of  the  machine*   The  defendant  aonpany  procured  tho  Iron  caot- 
in,'-a  fron  a  third  p  rty,  and  t!«?  plan  of  (ha  defendant  contem- 
plated that  the  cabinet  work   and  (ha  iron  aaatSng  Mr  uhould 
fit  together.  Prior  to  the  nuking  of  tho  contract  the  defendant 
furnished  UM  plaintiff  fid)  ft  MMnpltt  iron  casting,  and  the  plain- 
tifl'  than  aada  u  aa&pltt  cabin:. t  for  (2m  defendant.  fbXa   eanple 
oabinot  apparently  fitted  (ha  aaanla  aaatlng  that  bad  boon  fur- 

ad  to  the  plaintiff  by  MM  defendant.   In  any  evert,  the 
s&nplo  cabinet  was  satisfactory  to  llM  dwfoniant,  and  (he  contract 
followei.  it  is  not  necessary  to  Ivo  all  the  details  of  the 
contrast.  After  the  plaintiff  had  aada  and  delivered  over-  one- 
half  of  the  iftjfttiaT  of  the  oablnots  called  for  bf   the  contract, 
the  dafawiant  complained  to  the  plaintiffs  that  |2m  cabin  ta 
delivered  did  not  oonply  with  thft  (afffttt  o:'  (be  contract.  The 
plaintiff  urp-tre-  tly  agreed  that  there  mix;   aottathing  wron#  oith 
the  cabinet©,  and  ha  took  all  but  tacnty-flvo  bmolc  to  bia  factory. 
:ht?  defendant  claims  (hat  (ha  twanty-f.-ve  aftbllMta  (bat  were  not 
ta  on  baok  a»er«-)  aloo  defective,  but  does  not  give  any  reaapn 
•shy  f.ha  twenty-five  cabinets  were  retained  by  tho  defendant, 
AM  plaintiff  aaye  that  no  conplalnts  were  r&de  by  the  defendant 
aa  to  (ha  twenty-five  cabinets*  The  plaintiff  introduced  evid- 
ence to  the?  effect  that  aftor  the  cabins  (a  vara  taken  back  to 
tho  factory  of  the  plaintiff,  certain  changes  wer<*  rcade  in  thera* 
an:  (bat  the  cabinets,  aft  or  UM  changes  had  beon  -?ade,  oonpliad 
Mith  the  requirements  of  the  contract.  Savor ty-two  of  these  cab- 
inets were  (han  sent  to  tho  defendant,   he  plaintiff  (aatiflad 
that  ha  wa>  aaaaMJMiiaj  to  doubt  UM  £0*d  faith  of  tho  dafendart 
oosrpary,  and  (hat  ho  Mtt%  to  tho  president  of  the  defendant  OK  - 
pary  and  aefcad  bta  for  payment  for   the  aahlJMta  that  bad  been 
delivered,  and  (tail  the  president  state*  I  to  biai  that  (ha  defend- 
ant would  not  receive  any  aora  cabinets  fror.  the  plaintiff,  nor 


-  - 

would  it  pay  hin  a,  cent  for  any  cabinets.  The  plaintiff  fur- 
ther testified  that  ftt  tho  tirso  of  this  Interview  he  hod  fin- 
ished five  hundred  Mbinotfl  and  that  all  of  the»ise  complied  with 
the  tor  -  .*  ci*  tht  -on tract,  and  that  at  the  aa  o  tin*  tho  *ork 
or,  th*  balance  of  th ,  cabinets  had  boon  Blmoet  finished, 
president  of  the  defendant  oonpany  denied  that  he  node  the 
afore 2 laid  otatononta  to  the  plaintiff,  and  evidence  WM  introduced 
by  the  defendant  to  the  effect  that  tho  plaintiff  had  n®\wr   ten- 
der©! I  c  the  defendant  any  cabinets  that  substantially  compiled 
with  the  tense  of  the  contract,  and  that  the  defendant  had  boon 
ready  rad  Billing  at  all  tinea  to  carry  out  th©  contract  with 
the  plaintiff.  There  mi  evidence  in  the  case  to  the  effect 
that  the  iron  oae tinge  s?ere>  not  of  a  ur.iforu  size,  and  that  as 
the  cabinets  per  contrast  were  nado  to  a  uniforn  size,  the  de- 
fendant found  it  U&ooeible  to  Mitel  all  the  cabinets  and  iron 
M&tlnge  fit  together. 

The  trial  court  saw  ani  heard  th*  altnetisoe  in  the  case. 
d  before  h$JB  a  large  number  of  the  oabinoto  and  tho  iron 
castings,  end  ;v  found  the  Issues  for  the  plaintiff,  Be  cannot 
aay,  after  a  careful  exanin.it ion  of  all  the  evidence  in  the  case 
and  afte;  considering  all  the  various  pointa  raised  by  tho  de- 
fendant in  reference  to  the  evidence,  that  the  finding  of  th 
trial  court  is  manifestly  against  the  weight  of  the  evidence. 
HM  trial  court  in  hie  decision,  found  that  the  defend  as- 1  had 
trouble  In  Bttking  tho  cabinets  and  the  iron  casting.  MTfc  fit 
and  that  the  trouble  was  due  entirely  to  the  fact  that  the  caot- 
injjo  varied  in  ;neacuronento,  while  the  cabinets,  per  contract, 
Mr*  -do  to  a  uniforr  size.  W*  thin]  this  conclusion  of  the 
trial  court  is  amply  warranted  by  the  e  ir!»»c«. 

Xbi*  caae  hM  been  twice  tried  by  a  court  without  a 
jury,  end  eaeh  tine  there  hM  boon  a  finding  and  JuftgMOt  for 


' 


■ 
■ 


■ 


! 


tho  plaintiff,     ft  see  no  reaaon  to  disturb   the  jUdgHMMftt  of 
the  ffimiolpal  Court,  and  it  will   therefore  fee  affirmed* 


getober  Term,  1912.  No.' 
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Plaintiff  in  Error.   ij 


•  '      ■     «««*«  d     *  ..  ..  r> 

This  ia  a  writ  of  error  sued  out  to  reveree  a  Jud^- 
nant  of  the  vunfeipal  Court  of  Shtofa,  fa,  the  mm   of  .3-. 
in  a  fourth  class  caao,  in  w^ich  tha  pialntiff  ln  opror  (h0re_ 
irsftor  referred  to  m  the  defendant)  m  the  defendant  and 
the  defendant  in  error  (hereinafter  referred  to  a,  the  plain- 
tiff) m   the  plaintiff,  ftm   caae  aa9  tried  by  the  court  sith- 
«at  &  jury. 

The  defendant,  on  or  about  April  :. ,  1W,   convened,  by 
a  atatutory  warranty  deed,  to  the  plaintiff  a  certain  piece  of 
real  estate  in  the  0U,  of  Chicle,  subject  to  certain  incum- 
brances described  in  aaid  deed,  vhich  are  not  in  T,a*Uo^  In 
tMs  ***•   U  ***  ■*■****  that  the  ^ochanio'a  lien,  out  of 
*lah  the  present  suit  gre*,  TOa  not  included  in  the  incumbrances 
mentioned  in  tha  deed. 

At  the  t*a»  of  the  delivery  of  the  nU  deed  a  elaln 
for  lien  bud  been  m«*l  in  the  office  of  the  Dlerk  of  the  air- 
cuit  court,  by  the  Illinois  Portia  Cedent  Puving  Company,  for 
H*»*90.  n^  *,  expiation  of  the  title  to  the  **1*  real  es- 
tate, the  plaintiff  had  learned  of  the  fllinfi  of  the  said  lien, 
MM   fa,  crder  to  aatiafy  the  plaintiff  and  to  runw-iU  the  sale 
of  aaid  real  eatate,  defendant  simultaneously,  *ith  the  delivery 
of  the  warranty  deed,  executed  and  delivered  an  asreenent  of 
Indemnity  to  plaintiff. 


I 


On  June  2,  15-10,  t*:o  Jetnent  PftVtng  Coropany  filed  a 
bill  in  the  Circuit  CNMVfe  of  dock  County  to  enforce  its  lien; 
tho  plaintiff  ana  other-;  sore*  node  partial  to  the  •sasp©,  and  a 
sursaons  wa,i>  issued  an $  served  on  the  plaintiff. 

On  -arah  1,  lull,  the  aaatm1  in  chancery  tc  ahots  the 
OWM  had  been  referred ,  rsade  a  report  in  favor  of  the  Cersent 
Paving  Oonpany,  and  on  ^archf?,  lirll,  a  decree  of  sale  of  tho 
premises  described  in  said  'ss&rr&nty  deed  saa  entered,  and  on 
April  Z2,    1:  11,  the  said  real  estate  «a3  sold  fer  §S30*9Jr  by 
the  ssaater  to  satisfy  said  decree.  The  defendant  did  not  de- 
fend the  lien  ease  lior  did  he  take  any  steps  to  protect  the 
plaintiff  in  the  premises. 

The  plaintiff  waa  obliged  to,  an)  did  redden:  from   said 
sale,  and  she  expended  in  doing  so  tho  auts  of  $530, 3**,  8t»   also 
incurred  the  sun  of  twer.ty-flve  (  if .30)  dollars,  attorney's 
fees  la  and  about  the  redemption  fro*s  the  said  sale,  ard  89 
tnf  for  recording  the  redemption  certificate.  The  present 
suit  was  eonessnoed  by  the  plaintiff  to  recover  from  the  defend- 
ant the  assount  of  the  aforesaid  lts^$$,  together  with  the  inter- 
re- 
est  on  the  axaount  paid  hf   the  plaintiff  toA(ieani  ANN  the  sale, 

tnm   the  date  of  the  sale  until  the  dats  of  the  fm&gm wt  in 
this  case. 

Only  one  error  is  assigned  by  the  defendant f  and  this 
relates  to  a  controverted  question  of  fact  in  the  ease.   >efend- 
ant  insists  that  the  court  should  not  ha/-?e  allowed  tho  plaintiff 
the  §8£*00  for  attorney's  fees  and  the  eighty  o#nts  for  recording 
the  certificate  of  redes-it  Ion,  because,  defendant  contends,  the 
plaintiff  did  not  reive  the  defendant  any  notice  of  the  filing 
of  the  -mechanic •«  lien  suit;  that  in  tho  absence  of  such  no- 
tice, the  defendant  ia  not  liable  to  the  plaintiff  for  the 
attorney's  fees  and  the  cost  of  filir,:  the  redemption  certificate. 


VAethor  the  plaintiff  gn,  Motloe   to  the  *#m*m* 
of  th.  mtm  of  the  no,  suit  or  «*  ^  .  controverted  q«»s- 
tier  of  ***  in  the  ««•.     R*  tPial  aourt  h^  ^  ^^ 
mi  «*    t*.  sltn^3^  *»  U-tifW  on   the  subject,   «*    „  „, 
mU****,  after  »  oaraful  roa  ^„  «r  the  recori,   that  .,  c^not 
«f  that   the  filing  of  the  trial  court,  «  the  w.,tic*  of 
notice,   U  MBlJteUy  ipto  the   ,ei,ht  of   the  evince  to   lb. 
0MMN 

Stem  U  no  Sorit  in  this  Wit  of  error,   ana    U»   J,uS- 
■**  of  the  :iimioiPai  uourt  of  Chicago  U  affirm. 


«?&  -  18842 

JULIA  OB£PMEY£R, 

Apreilee. 


CHICAGO   CITY  RAILWAY  CCVPAHY, 
Appellant. 


;A?PSAL    F*OM   SUPERIOR 

COURT,    COOE   COWTT. 


VRm    PRESIDING   JUSTICE   SMITH   DUITKSKD   TH£  GPINI    S  OF   THg    COURT. 

This  appeal   is  from  a  judgment  of  $7003  recovered  by 
appellee,    Julia  Oberaeyer,   ftg&iaat  appellant,    in  an  action    to 
racover  daaagea   for  paraosal    injuries  alleged    to   have  b33n   aua- 
tained  b;    ac.allee  while  a  paeaanrer  on  &  straet  car  of  ap   eliant. 
The  car   in  which  she  *aa  riding  ccUidad  *ith  another  car  of  ap- 
pellant  standing  on  ■   a*itoh  and   pr©j acting  into   U»   coures   of   the 
car  on  which  appellee  was  riding.      On   the    trial    appellant  announced 
that    it  would   not  dispute   its   liability.      The  controversy   is  upon 
the  suastion  of   the   existence  and  extant  of  appellee's   injuries 
causad  by   the  accident.      The  parties  are  hereinafter   referred    to 
M    they   stood   in   the  court  halo*. 

The  declaration  contained  one  count  and  alleged  that 
plaintiff  »as  a  passenger  on  one  of  d-fendarjt's  care,    and  *hile 
she  was   exercising  ordinary  care  for  her  safety,    the  car   in  which 
she  v&a   riding  collided  eith  another   car   of   lefaadaat,   by   reason 
thereof   the   plaintiff  was   thrown  with  gnat   force  and   violence 
against    the   side,    floor  and   aeata  of   the  c^r   in  which   she  was 
rlAtag  and  severely  tutd  parmaanUy   injured.      Th»  allegations  aa 
to   tee   injuries  *ars    in   the  usual   forn.  Mad  /raoe   no  charge    that   the 
injury  aggravated  or  arowd  aaj  prioi  existing  diasase  or  Upaired 
condition.      The  difenlant  pleaded  not  guilty. 


■ 


! 

■ 

* 


Thu   accident  occurred   on  July   19,    1909,      The   car   in 
*hich  plaintiff  «M  riding-  *3  6  :<.   southbound  faatworUi  avsnua  car. 
Between   7?th  and   78  th   streets,    at  a   roint   op.  osits   a    car   bf*rn  of 
defendant,    this   car   ran  into  another   street     car  which  »••   stand- 
ing on  a   switch   tr-&ck   or  being  e.oved  out  of   the  barn  over   the 
switch    track    tc*ard    t.s   sain   trsck. 

The  sain  injury   complained  of  on   the    trial,   and   to 
*hich   the   evidence  **a  mainly  directed,    *as  an  injury    to  plain- 
tiff's  left  knee  «hich  caused  graat  pain.      Tba    evidence  die- 
cioeso.  no  objective   syt-ptoas,    ftot   even  a   eruiea  or   abrasion  of 
the   gkin.      The  evidence   leaves   grast  doubt  as   to  whether    the 
plaintiffs  knee  *&a   injured  by    the  accident   cc/splainsd  of.        It 
tenls   strongly    to   eho*    that    the   pain   in  her  knee  complained  of 
aftar    the  accident   ana  continually  up    to    the   ti&a   of    the    trial 
«as  the  result  of  rhauir&tiss    for   «hieh  i.laintiff  had  bean    -.rested. 
The   plaintiff  *l    elftiftj    that   her   health  »a&  perfect  before    the 
aeoidsnt,   was   seriously  controverted  by    th3   testimony  of  f.  hysi- 
eiane  who  h-a  attended   her  at   various   tiff.es   for  years  prior   to 
the  accid-.nt  ae   sell  ae  by    the    testimony  of  neighbors  sho  knew   her 
and  ess   her  during   that  period.        The  *bole  case   is   involved   in 
so  ttueh  doubt  and  uncertainty  by   the    test  irony    that   the  rulings 
on  the  adftitision  of  evidence  and  on   the   instructions,    if  er- 
roneous  *e  *e   think    they  were,   must  cause  *  reversal  of  the   judr- 
MSt. 

Dr.    Hertsl  ©as   the  plaintiff's   f^iriiy  .<  tiysician  tad 
sag   called  uiod   to  attena   the  plaintiff  at  har  heme   Utd    in    the 
hospital    to    •feiOl    she    saa    taken   irr.B,ed  lately   after    the   fceeid«Bt. 
Cr.    Hartal    sac   produced  as  a  aitneee  on  fcahalf  of   the   | laintiff 
ai.a  examined.      His   tsstiaony  «ae   apparently  unsatisfactory    to 
counsel   for   the  plaintiff.     On  re-direct   examination  of  rr. 
Hartal,    plaintiff's   counsel  undertook    to   ]ay   the   foundation  for 
an   i&paach&snt  of  hi*  o»n  citnase.      Ka   *&a    ax&ained  by    the   ,  lain- 
tiff'e   counsel  as   follows: 


- 


*Q.      Doctor,    didn't    you   tail   as   laat   night   in   the 
preaer.ca  of   tble  aaattUt'a   ha abend,    in  h^r   preeenes,   and   her 
danghtar*!    '••r:65i;ceJ    that    it   *&a  your   or  inion    that    the   liga- 
i  ante    in   there  attached   to   tha   inner  condyle;      er-:   ruptured? 

(Objected   to  by   defendant  on  the  ground    tm-.t    th*    >uea- 
tion  *ae  not   itt?e&ehisant  of    ~ny thing    tha  aoctor  had 
said,    that    it   Bftfl    iiwrsteriol,    that    it    ana    incot^ra- 
lant,    and    that   he   could   not   testify  hers    that   hi 
Aid    fori?    sccii  an  opinion  unleas   he  baaed    it  upon 
eG&e   findings,   and    tn&t   oounesl  could  not   laqpaaoh 
hie  oen  witnees.      0bjdcti.n  overruled,    to  ahlah 
ruling  defsnd&nt  duly  excepted • ) 
fir.    tBtaxa:      Ho*;   tha    iueetion   is,  aian't  you   laat  Bight 
when  you  ^ere   at  Mr.   Ofcersieyer'e   house   in   the  pyaaaaaa  of  Ur, 
Obsrireyer,   lire.    Obdrrrejar   iaa  Kathorina  Oberseyer    tell   Ma   that 
when  you   t*t*   treating  this  Banna  and  when  you  diagnosed   the 
casa   that   the    injury   aoaaiatad  of  ■   rupture  of   tha   ligaaanta 
BttBBbad   to   the   inner  condyle   in   the   knee? 

(Qu-etlon  objected   to  on  anna  grounie  presented  aa 
objectiona   to  laat  "juestion.  ) 
Tha  <*ourt:      Doctor,    have  you  an  opinion  no*  as   tc   ahsthsr 
or  not   tha   iig-ajisnt   in  that   fcnae  *- e   injured? 
A.      I  have  not. 
The  Court:      Bo*  ha  may  anaaax   the    4ueation  that  counsel 
haa  put. 

4.      I.-ididn't   *ord  sr-.y   atatanont   in   those  ao*dn« 

fla  -:u?ation   is,   did  you   tall  se  that,   yea  or   no? 
A.      Wo.« 

Later,   *hea  the  plaintiff  was  beinf   axacinsd  ,  plain- 
tiff's-  counsel  sekad  plaintiff  shather  Dr.    Hartal   had  atatad  aa 
the  night  hafora  ti-.&t  bs  bud  diagnoBed  plnintiff'f  eaaa  at  tha 
hospital   aa  &  rurture    :f  the   llffuMata  attached   to   the   lunar  con- 
dyle of   the  knee.      Defendant  objected  on  tha  ground   that    the 

jaaatiaa  oaa  not   the  ajaaatian  *3kad  Dr.    Hartel  and   that  plaintiff 
could  Bat   tnpaBBB  her   ami  aitaaaa.      The  ceurt  overruled   tha   ob- 
jection,   and    the   plaintiff  ana*erad    in   the   affirmative. 

Katharine  Ofeanaayai   aaa    PBOnllad   on  behalf  of   plain- 
tiff anal   paralttad,   over  objection,    to   testify   that  Dr.   Hartel 
made  the  atataaaat. 

The   taatisony  of  Dr.    Kertel  sa<s  aniarlal  and   in  or  tan  U. 
in  our  opinion,    the  v.dciasioR  of  the   laniftaahim   testimony  aa   tc 
tha  eta  tenant  aaaa  by   his  was   revsrsibls  error.      10-  Ency.    of  PI. 
*  Pr.,   p.    31fj    Chlaaga  City  Py.    Co.    v.    Gregory,    8*1   111.    6S 1, 
Hickory   v.    United  States,    151  U.    8.    ^03. 


. 


Tbrrs    ic    i09M  doubt   &•   to   c*rt,-ir.   inetcuclions  given, 
tut   the    ideations  *»Jf  not  *ii&«e   on  another    trial. 

For   fclM   srror   indicated,    the  Judga.act   i*  mfli*4    tad 
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FRANK  EBCSBUEB, 

ve. 

EZRA  H.  STAFFORD, 


Appellee, 


Ajprtli&at 


A'JP?AI,  FPOa  CIHCUIT 

COURT,    COAK   COUNTY. 


IS.   PFtESIDTSG  JUSTICE  B¥ITH  DEUfSfflCl)  fB  0PIII08  OF  HB  COURT. 

Thie  action  «a8  brought  by    the   plaiatiff  bilo«, 
appellee  ***«\  agaieet  the  e^eafteat,  appellee*,   for  recovery 
for   ^ficnal    injuria    received    in  coi  I  ieion  *ith  an  automobile 
eased  by    the  defendant    lad  drive*  by   his   son,    on  fc?rcb   It,    1911. 

The  deeleretloe  eesieiBe  t*o  counts.        The  first 
count  vknr^z  the  dafeadaat,   by  Lie  moo*   «>„  ee  his  agent  ead 
servant,  *i«a  driving  end  prepelllafl   ■  ,-,.  teatmuihlU  cyr.;le*aiy  and 
negligently   Iftlut    the   plaiatlff,   by   afciea   the  plaietiff'e   right 
ar»  *as  broke*.      The   second   count  chores    that    the    *e*e*da**   eat 
the  ev&er  of  the   autcrobiU,  and   by   Me   ageat   and    ear  Vast,    care- 
lessly and   negligently  drove   and   propelled    the   um   egalaet    the 
plaintiff. 

The  defaad&Bt  pleaded  ti la  general  ieette,  A  trial 
resulted  in  »  verdict  in  fftTor  of  the  plaintiff  for  flSSO.  A 
motion  b,    the  defendant  for  a  ee*   trial  **e  overruled  snd  judgaeat 

entered  on   the   verdict. 

The  uncontraverted  fsscts  ahown  by  the  rx±cor  1  ar«  that 
the  defendant,  Stafford,  lived  at  the  northwest  comer  of  Sheriff** 
Road  and  Lais  avenue,   lilMtta.      Hi-  aateaeblle  eae  kept   in  a 

garage  on   the  rs^r    end   of  hit    lot   facing  on    tha  alley  esd   about 
50  feet  north  of  Lnke  avenue.     On  March  19,    1911,    hie   eon,   Fusaell 


. 


-  - 


Stafford,    etout   18  yoa?      rf  agra,    took    th«   ir-achlne    iro?    the 
garaga   0*4    raat   *it.v     the    foatlly,    aoaalatl&g    :■?    the    gofoadao t, 
his  «jf«,hi«  mother  Utd  Webster   Stafford,    Ms   aor,    obo 
about   tbrea  years  ycunrej*   tbaa  Ruaoall,    for   .    drive.        Abort 
rove  o*oloo)    in    the   s^tsrnoon,    +hay   returned   bone   :ir.-j    rirovs 
fro*   Um   south    *0    tfea   fseat   ..f    rh=s  house  or.  r.heridan  Poaci   -sherd 
sl-l    the    fund ]y    t:xce:  t    the    t*o    eone,    left    the   machine   an.     *ant 
into   *he   beoaa.        After    the  a^OOllaot   had   goaa    into   the   boo  80, 
IAtt«l   Stafford,    tfea   yoaagOZ   son,    aakad   biss  tr other,    Rusaoll, 
to  allao  hi*   to   tab*  the  oaaala*  aaa&ad   to   taa  garaga,  and 
Raaaall   consented.     Taaraapoa  f  aba  tor  Stafford  took  the  wheel, 
and  aitb  hie  brataax   in  too  aaat  beside  bia,  drova  around   fcba 
bJock,   north  on  gaaridaa  Baadj   aaat  on  farost  ?.  venue,   south  on 
Fifth  etroatj  aad   kaaa  aaat  on  &aka  aoaaaa,   toward  taa  alia) 
load tag  to  a*faad&at*a  garaga. 

As   taoy  vara  gaisg  east  on  Laaa  avaa«a   toward   the 
allay,    the   plaintiff,    Kuchisr,    starts    fron-   the   south  Bide   of 
baa*  awoaaa  in  a  aartaaaatarly  direction  toward  taa  aad  af  the 
aidawalb  load lag  ■seat  fror   taa  alley  aad  proaoodad  la  aaaotaatl- 
ally  tfeat  dirootioa  oatil  baa  aaablaa  taraad  into  tba  alley.      Ae 
h3  asUtad  across    the  street,    plaiatiff  aaa  matching   the   car  &p- 
proaaaiag  frost  tbe  aaat,   tatf   u   he  entered  the  approaob  to   the 
allay  he  ooaarwad   tbat  the  aaablaa  m  goiag  to  turn  into  the 
el'iey.        Jhm   the  aaofciaa  eoasaoaooo   taralag,   ba   t-setifies  be  nae 
right  at    tba  esst   cvrc   of   tba   alia?,    Bad    .rher.  he   KM    the  aaobiaa 
oaaaaaaiag   to   turn   into    the   alley,    fee   Bdgad   off   to   the   right 
aaaoaa  the  aaat  curb  aad  toward  tba  aoatb  fanee  of  tba  plalatiff'a 
let,   aaat  af  tba  allay..     The  aaobiaa  struck  his   tboat  too  aad 
oaa  balf  faat  fraa  the  allay  curl   lire,   aad  piaaad  hits,  agaiaat 
the   fence,    aa&aiag    the   injuries   aoaplaiaod  of. 

It    i-i  argod   ghat    the   verdict  and  jadgaaat  ars   centra* 


*&* 


ry  to   the   evidence   l>d  not   mj !  or  ted    tbcraby,    nd    ttat    the   acci- 
dent «as  caused  by  plaintiff*   c*r.  atgligft&O*.      Ur  on  «»  ravio       ,  f 
the   evid^ncs,    *•  do  not    think    that    this  contention   ie   supported 
tharauy.        The   plaintiff,    La  our  ojinicn,    *«fi   not  guilty  of  con- 
tributory  nagligenca.      The   abidance  eho*B   that   whan   he   Mfl 
the  ©achine  sae   turning  into   tha  alley,    ta  changed  hie  eourtse   to 
tha   northeast  and  j^ava   the  machine   the  »bole  *idtb  of   the  allay. 
?.nila   it  a,ay   ta    true,   as  oontanciad  by   tta  d  a  1  aroint,    fctat    if 
plaintiff  tad   stepped   the  other   way,    or   even  if  ha  tad  s-iiintainec 
hit  northwesterly  course,    he  %ould   not  h>ive   bean   struck   f. y    tha 
machine;   but  *hen   a   parson    ie   confronted  with  fiuddar,  danger   fro* 
a  rapidly  Roving  machine,    it  cannot  ta   s^id    that    if,    in  an  effort 
to  get   out   of   the  *sy   of   the  machine,    ha   ucte   contrary    to   shat 
was  expected  of  hi»  by    the  driver  of  the  machine,    he   It  guilty   of 
contributory  negligence.      Tta   plaintiff   in    thic  Mil   MWgfct  a 
place  of  safety  ahera   ha  tad   a  right   to   cup-oae   that    tta  rachina 
would  not   atrika   his.,-  outeida   of  rad  eaat   of   the  alley  and    to   the 
right  of  a  post  standing  at   the   corner  of   tha  alley  and    tha   street. 
In  our   opinion,    ha  sae  not   guilty  of  contributory   negligence,    avan 
though  he  e.ay   have   reached  a   p-jint  wast   of   ins  csntar   of   tha  aiieyj 
ae.  contended  by    defendant,    tad    taen    turned    lo    tha  right   in  oraar 
to  avoid   the  machine.      Furthermore,  at   tha  request  of  defendant, 
tha  court   submitted  a   speci.l   interrogatory    to    tta   juri    *fl    fol- 
lows: 

""id   the  plaintiff,    i*-*aaiitaiy   cafora    tha   injury,    do 

any   negligent  net   *nich  contributed    to   the    injury?" 

This   miarrogatory    tha   jury    ^newsrao,    "»c.p      Till   fladlag    U    eoa- 

clueive   on  that   point,    for    it  was  not  attacked  or    ruaatior.ed   in 
the  eritisn  K-otior.   for  s   na-    trial,    nor    ie    it  atl&ckad   in    the 
-aeignsant  of  »r*er«,      Farrell    v.    Illinois   Tunnel   ~o. ,    1??   111. 
App.    425,    and   cases    there  cited. 

1)W  eviJar.ee   sho«e   that   the  machine  *^.a  running  at  a 


■ 


. 
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high  r»te  of  apsed    *ben  it    turned   into   the  allay   froir    the   street. 
It   aaa   running  at  ■   rate  of  about    ten  or    twelve  allea  &u  hour  sad, 
evloently,   was  not  uca^r  control.      The  driver   of   the  ri-achina   i 
guilty    -f   negligence   in   turning   into  an  alley,    ncroee    the    alde- 
walk  of   the   street   without  having  hi*  machine   in  control   eo   that 
be  could    avoid   striking  say    pereea  passing:  along   the   street   or 
croeeice    the  sil«y.      Rupr  v.    Keeblar,    175   111.    kpp,    6U-',    Bar twig 
v.   Knaraurat,    178   id.    400. 

It    ia   further  urged     that  1 abater   Stafford,    aha  «ae 
running    the  machine  at    the   ti*s   of   the  accident,    s=a  not    the 
authorized  arent  of   his   father    to   take    the  adenine   to    the   garage, 
ate    that  Russell  Stafford  had   no  authority    to   turn   the  aaaageaeat 
of   the  aacfcine  over   to   hie  younger  brother,    Webster.      The  dt  f  inuact, 
however,    is  not   in  positida  in  this  case  to  raise   this    y  astion 

for  tha   reason  that  a  plea  of   general   laeae  aaa    (Had  by    hi».   ahich 
stdaittaa   the   ownership  of   tae  -*utcaobile  and   that    the  operator 
in  efearge  of   it   a&s  hia  servant.      Chicago  daloa  Traction  Co.    v. 

Jsrka,    227   111.    9Sj   Psnn.    Co.    r.    Caapaaa,    820  111.    438. 

In  our  opinion,    the  court  din  not  err  la  refusing   to 
give  to   the   jury    the   instructions  asked  by  the  defendant.      It   saa 
*holly   immaterial  shether  eppella&t  directed  his    sob,    ffebeter 
Stafford,    to  drive    the  automobile  around   the  bloek   to   tha  garage 
or  kae«    th«t  he  sac   doing  so. 

Tha  court  did  not  err  in  refusing  to  submit  special 
interrogator  ids  ?sked  by  the  defendant,  fti  Stated  in  L.  B.  ft  W. 
P..  F.  Co.  v.  Mor^in,  140  111,  117,  the  answers  to  these  interro- 
gatories  "sould   have   furnished  Barely   evidentiary    st  t  rotative 

frorr 
feete  and  cot  alt  lata  te  f^cte,   or   facte/*):!  eta  the  altlamte  feet  a 

would  necessarily  rssuit." 

Uron  a    ravie*  of   toe   evidence,    aa  are  not  prepared    to 
say    that,   the   verdiot   of   the   jury   ie   excessive   in  amount.        The 
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evidence   sbo«»   th*t   the   ^iiintiff  s-Ae    seriously    injured, his 
right   husr.eriis  being  crokeo  tad   hie  b^ck  beinr   injured.      The 
fraoture   is   ha&led  but.    the   avidancs   ehowe    Um\    ths  right   arm  is 
not  as   strong  ae   it  was  'cefor*s   the    injury,    and    th*t  when   the 
plaintiff,    in  pursuance  of  his   work,    is  required    to  uee  a  wheal- 
barrow,    be   is  coisr.allsd   to    run   ?.    etr^p   fros.   the   nsndies  cv-ar   Lie 
shoulders    to    Ukkt    the   s-aight   ©ff   r,ie   arnn.      Ha   van    io.   t&t    hospital 
sevam  *e*ka,    and   si  though  considerable   tine   olapsad  between,  the 
injury  snd   tha   trial,    fcao  evidence  tfeowfl  h«  bad   not    recovered  hie 
strength  ancl  «&e  not  able   to   fa    toj  *orfc   which  ha  aao   aoous  toned 
to  do.      ■' e   find  M  evidence  of  prejudice  or  pasalofl   in   the   verdict 
of   the   jury,    anci  while   the   s&ount  allowed   cy   tha   jury   for    the   in- 
jury  MM!    to   oe   a   liberal  one,    *e  do   not   finh   any   warrant    in   the 
OVidono*   for  ravaraiag    tha   judgment  ape*   tfc;*t  ground. 
The   ju.dgn.ent   is  affirir-sd. 


!    • 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,   /  ) 

Defendant  in  Erc'or,  ) 

ve>  /  )  ERROR  TO  MUNICIPAL 

MARY  LACHOTA,     /  °°BRT  °F  C}iICAG0« 

Plaintiff  iairror.  ) 


MR.  PRESIDING  JUSTICE  SMITH  TJELIVERED  THE  OPINION  OF  THE  COURT. 

The  record  in  this  cause  shows  that  b>  loave  of 
court  an  Information  Mi  filaa,  averring  -that  Mary  Lachota, 
late  of  the  city  of  Chicago,  heretofore,  to-wit,  en  the  first 
day  of  February,  A.  D.  1913,  at  the  city  of  Chicago  aforesaid, 
being  the  parent  of  Stella  Lucbota,  age  14,  did  unlawfully,  *il- 
fully  and  knowingly  encourage,  aid,  cause,  abet,  connive  to  the 
dependency  and  delinquency  to  said  child,  contrary  to  for*  of 
the  statutes,"  etc.   A  jury  trial  was  waived  and  the  defendant 


I  x 


thss  court 


*as  arraigned  and  entered  a  plea  of  guilty.   Thereupon 
found  that  it  had  jurisdiction  of  the  subject  «.stter  of  the 
cause  and  of  the  parties  thereto,  and  "it  is  considered  and  ad- 
j judged  by  the  court  that  said  defendant  is  puiity  of  contributing 
;„  jto  the  delinquency  of  Stella  Lachota,  a  child  of  14  years,  on 
-■-id  plea  of  guilty."   The  defendant  «ae  sentenced  to  confinement 
^at  labor  in  ths  h°uee  of  correction.   The  defendant  moved  to 
vacate  ths  judgment  and  the  motion  was  overruled.   Error  ie  as- 
signed upon  the  order  of  court  denying  ths  motion  to  vacate. 

In  our  opinion  the  judgment  and  sentence  of  the  court 
was  void  because  there  is  a  variance  betwasn  the  judgment  and  the 
information.   The  judgment  does  not  respond  to  ths  averments  of 
the  inforrcation.   In  Donovan  v.  The  People,  315  111.  5oJ  p.  533, 
the  court  said: 


. 


"To  authorize  a  judgment  against  a  defendant  the 
verdict  in  a  criminal  case  must  be  reapona  to  the  issues 
submitted  to  the  jury.    Its  sufficiency  is  detyririnad  by 
aacsr taining  *hether  it  ia  responsive  tc  and  covers  the  of- 
fence charged  in  the  indictment.    (18  Cyc.  690.)    It  must 
contain,  either  in  itself  or  by  reXereact  to  tha  indictment, 
every  n.aterial  element  of  the  crime.    (38  Ency.  of  PI.  &  Pr. 
67w.)» 

To  the  sane  effect  is  The  People  v.  Lae,  237  111. 
373. 

The  information  charges  one  thing,  the  judgment 
pronounces  the  defendant  guilty  of  another  thing-.    The  defendant, 
when  she  pleaded  guilty,  aid  not  plead  tc  the  offence  set  forth 
in  the  juagment.    ohe  aid  not  kno-  what  judgment  would  be  render- 
ed at  the  time  sne  pleaded  guilty.     The  amotion  to  vacate, 
which  she  then  made,  raised  b&e  question  v/r.sther  she  had  been 
adjudged  guilty  of  the  offense  cnarged  in  the  information.   There 
is  no  averment  in  the  information  charging  her  with  contributing 

to  tha  delinquency  to  anyone.    We  think  e  mere  reading  of  the 
information  and  the  judgment  discloses  that  the  iatt=r  has  no  basis 
in  the  former. 

The  judgment  is  rev=rsea  and  the  cause  remanded 
with  uirections  to  enter  a  judgment  in  accordance  with  the  plea 
of  guilty  and  to  resentence  the  defendant. 

RIV1RSSD  AND  RIHAWBBD. 
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IILLU*  J.  bICLEY, 

Befeadft&t  in  Error, 


,1851X202 


j    error  to  kjiicipal 

va.  ) 


JOHN  J.  B*£fY, 

PI  intiff  in  Srrcr. 


)       mmr  of  chicaoo. 


in, 


P-£SIDI»C  JUPTICfi  BMXTB  DEUmED  TBI  08X1X01  or  TBS  BO0RT. 


A  action   ie  «4d«  in   tr-ife  cau*.e   to   striics   froa   the 
transcript   cf  record    the  etencgr&pblc  report  or  bill  of  ex- 
ceptions,   anci   to  affirir.   the   judgment. 

The  record  ehova    fcb&t   the   JadgMfit   e*e   snterad  on 
June  -5,    1913,    in  the  Municipal  Court  of  Chicago  before  Judge 
Hill  on  •   verdict.        A  itotion  to  vacate    the  judgment  on  the 
aaae  day  »?s  overruled.     On  August  38,    1B1J,   *  e*it   of    -ror 
froa,   thia   court  w&*   filed   in   the  Municipal    Court.        On    togaet 
»*,    1813,    «a  ciii   ox"  exceptions  war  presented    to  Judge  Fy:<  . 
T.he  BttalelpeJ   Court  *8d  eea  endorsed  by  hi*  a*   follows: 

"Presented   Aug,   S3rd,    131.3.        Joseph  E.   Ryaa,   Judge." 
The  bill    of  exceptions  purports    to  be   signed   by   7rsd   C.    Hill, 
Judfce,    on  August    53,    l~io.      On  D*ce*ber   lc,    1913,    an  ^rdsr  »*« 
*nt*red   by  Ju.^ge  Kyan   that    this  bin   of  exceptions  be   filed 
•SHi  ^£o  .tunc    ,s  of  Auguet   ?zt    1813,        ir  pmrouaeea  cf  that 
order,    the  bill   of  fsxcapticne  *--io   filed  on  December   18,    1813, 
as   of   the   ^3rd  day  of  August,    1813. 

Upon  the   face  of   the  record   i'.  appee.ro,    therefore 
that   the  bill   of  exceptions  wa*  eetoelljr   tigaad  on   the  23rd  d^y 
of  Auguet,    l^i^,    eithla   thirty  days   free    the  e&trj   of    the   final 
order  ahiec    is    BOVght    to  o-   r^,rs«d,   but    that    it  w-a  not    fiiao 
in  lha  clerk «a  office  until  Deeeaber  18,   1813.     In  our  opiates 
Ike   order    satoreo  by  Judge  Ryun  on   the   latter   lata,    allc-wine    the 
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bill  10  bt  filed  nunc  pro.,  tu.nc,  is  of  August  13,  1913*  *aa  void. 
No  baa  la  /or  the  nunc  cro  tunc  order  appaara  la  tha  record.  It. 
sust  ".  .'   aaaftanad    frnr    v  .  ra   la   the   record   that    tha  biJ] 

of  aseaptioaa,   aftar  it  *a«  sigmad  by    tha)  JttdgSj   vaa  delivered 
to    th«*  at tor Bay,    aad   it  aae   ftot    through  any   fault  of    the   Jadgd 
but  solely  through  that  of  tea  attorney  that  it  vaa  not  filed 
*ith  tha  elerk  of  the  court  until   May  Konthe   ther rafter.        In 
Hall  v.   Royal   Veighbcra,   333    113.    1?5,    it   saa   bald   that  where  a 
bill  of   exoepticne   ie  presented    tc   the   judge  ana  duly   elgaad  and 
Bealeo    within  tha    tiB.e    fixed  by    tha  ardor   of  court   for   filing 
the  hill,    out    the  party  presenting    the  hill  nsglacta   to   file    it 
until   after    tha   tl&a   so   fined   h,a  expired   the  bill    la  not  prop- 
erty  b   part  of    the   resord  ana   sill   be  etricksn  fro*   the   files  on 
eotioo. 

Thie  eaaa   falls  within   tha   rule  aaaoa&oad   in  Chicago 
*  Hiveraale  Luebsr  Co.    v.  garialda  tt  al.,    17-  111.   ipp.    10.       The 
failure   to  file   the  bill  of  exceptions  in   ilea  aa>s  chargeable  to 
the  aeglaat  of  11m  attorney  aha  had  paaaaaaioa  3f  it  and  not  to 
the  trial  judge.       The  action  to  etrika   tha  bill  of  txoaptlona  or 
stenographic  report  aaat  ha  matalaad* 

Tha  aselfrn-Tients  of  error  all   relate   to   aad  ar-2  based 
upon  tha  bill  of  exceptions  aad  etaaagraphia  reports.       la   $i  eat  lea 
is  saae  upon   tha  cceson  laa  record   in  tha  oaaa,      Nona  of   the  aaaiga> 
Mftta   of  error  can  he  considered  sith  the   aliainatiaa  of   tha 
bill  of  eaeaptioaa  cr  ata&ographla  report  fro*  tha  record. 

The  $autga*at  of   tha  Municipal  Court  »uat  be   effizwad. 
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CAUmST  4   BOOTH  CHICAGO  RAILWAY 
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)     aPPtil   FR01   BUPSRIOfl 

)  COUFT,    COOI  COIJITY. 


IS.    JUSTICE   BARKS  0£X.X?BUfflf  THs    n?INIOS   OF   TBI   COURT. 

Plaintiff  racov;£r«d  ■  jadgsaat  for  |  La- 

juries  rdceivdd  froa  ■  solXftsioa  batvssa  oas  of  dafsadaat'a 
cars  sad  Itu  aatoaobils  at  tas  intersection  of  Colas  avsaus 
ana   Cbaltsafejsi   pla«St    Chicago.         Tbo   fOT»«r   runs   north    tad"    BOUtS 

if   8*6   fast   *14*$    the   lattSX    rttaa    SSSt    tad    •sefci    ana    Ik   50 
fa«t    *id*.         The   car    S&a   gslag   nortn   OS   Colas   BTSana      ad    lbs 
aatoaoblla  saal  ra  Gaaltsafe&a  visa*.     T»o  feuadrsd  sad  fifty  foot 
south  of  Csaltaafca*  place,    raaaiag  parallel    to   it,    i«   ?9th   ar^;, 
froa  rales,  taa  esc,   ssalaf   freer   tas  mast,    karaad   lata  Coles  &veans< 
At    the   -outftwaat   corner  of   »a id    intersection   is        U;re=-tftcry 
apaxtaaat  baildiag  with  3  frontage  of  abo&t  IOC  fset  on  Colsa 

The   ^itnaasse   to   the   cc-c-.jrrenoe   for    plaintiff,    t  J.- 
■Idss  alaaslf,«ers  a  aaa  sbs  looksd  fro*  an  s&et  aiada*  of  *n 
asaxtaeat  eaildiag,  and  a  soaaa  *ho  bad  an  unotttructau  vies 
froe    tat  sladoa  of  r*  cottTfe  oc  tas  e».et  aide  of  Calea  wsaaa 
about  I?;:  fast  north  of  Casltaabaa   plaos.       All  of  defsadeaVs 
"*itnaseefc    thereto,    except  a  man   ic  a   ,-oeiticn   stellar    to   the 
>0**a'a.    about    5C   fast   farther    north  on    tas   other   &i4e  of   taa 
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a treat,    *er3  riaics   in  tr  *   sir  vet   esr.      The-  aotoraaa  end    tee  of 
thes    vara  on   the   front   platforn  and   tna  conductor    lad    t#o   etbera 
inside    the   car. 

It   is  urged   that    iha  verdiet    xv  egeiaet    the  .vii^ife^t 
anight  of   the  evidence,    which  vat    aerj   confiictiri^  and    irr  aeon*  li- 
able aa    to   nearly   ©very   aeterlel    fact.         Tiie    teetlno&J   or:   or.*   aiae 
asfe  diametrically  nppeeed    tc    that  on   the  other.      Aside    troa 
ehether  tha  aotornas  rana  hie  tail,   the  sals  ooatroverej  aae 
..    .     the  ^  .^;;  at  ■   let   the  ear  and  entoaobile  sera  running  aa 
they  apfroaehea  tea  iatereeeiloa  and   their  reletii  ocas 

therefrea  when  each  sane  i"  vi--;y    .u'  the  ether.     The  gist  of    tha 
eeideaee  for  p Inlet iff  aae  that  tha  car  aa  •  ;  faster 

thai  the  antawfUfrlTo.   and  that  £.;r  defendant  that  the  entoao- 
bile  aae  going  nmeh  faeter  than  the  ear,       fhe  real  faste  depended 
auch  on   the  accuracy  of  the  aitnessae1   eetlaatee  and   their  ability 
under   the  elrenastaaeea  to  form  thee.     They  aae  differ  eat  poiata 
of  vie*,   end  tha  opinion  of  eaeh  aae  bessd  largely  upon  ahat  took 
place  in  the  fee  ansenda  betaeea   the   tine  a  ben  the  oar  sad  anto- 
eotoile  c&ae  eithin  sight  of  each  other  and  ehea  thej   collide   . 
Meet  of  defendant 'a  ftitueeees   testified   thi  1    the  oar  aae  naming 
free)  alghi   to  ten     &ii»e  as   tour.     On*  sf  plaintiff 'a     itnesees,- 
■  for.s isr  ear  conductor,   testified  that  the  car  aae  ranalng   t*enty 
silee  aa  hour,    ana   tbsre  sere  circumstances,    eucb  aa    the   schedule 
tidie  ohsurved  aad    the  distance   the  cs.r  r*n  after   the  brakea   ^no. 
revaree  sere  applied,  which   tended    to  eho*   that  he  eea  nearer 
correct  than  defendant* a  eitneeeec.       The  latter  testified  to  aen- 
iag  the  aatoasfeile  before  it  reaehed  Oslee  avenue,    froa  IS   to  cj 
feet  therefroa,   sad   that  it  ea»  goic^  frot  lb  to  oo  ailaa  aa  i>ovx. 
On  the  ©the*  bead,  plaintiff   testified   that  he  etepped  it  before 
entering  upon  the   street  crossing,    end   ens   of   hie   »itne*sss    tes- 
tified that  she  sen   it  starting  ur    froir  there,   and  the  ether   that 
it  s5.«  »,ovin£  elewlv  eerosa  to?*  tr&ck  when  atmnfc  cy  tijj»  ear. 
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The  anos  of   the   ntsrht   before   h%d   csen  fc rushed   s*ay 
fros   the  cur    tracks  about   six   f*et,   and    flsir.tiff  and   on*   of 
hie  witf  eases    testified    tr.at  on   anna   *si:3*»   of  Colea  aranna     ere 
rldgac   of   sno*    t«o    to   tare*   feet   hi£r<  aeroea   Cneltennea  flags 
kfereaga  allien  grooeea  bad  tsdn  eede  by   raeeiag  vehicle.        Vhera 
the   e.ncs   *3.e  crushed  ee&y   it  *§.s   frozen   and    I  Lii    -ry.      Befors 
Bttaantln*   to  crow*   the  atreet    in   anaa  condition,    plaintiff  s-i.ia 
be  stopped  and  lacked   for  sr    reaching  cars,   anc:   that  after   start- 
iR£.  <BF  *  hi*   attention  *aa   civen    to   Croeeinf    the   ridgea  of   ?ntrs 
in  tr„3B?!  gr  cores  &ad  gelding   the  automobile  ae   it   elippad  o^r 

Frocea  street,    thus  eaneing   bin    to  *:e  abeat         •  .       **■ 

xoula  Kiak,-   tee  to  fv)\jr  eilse  an  hear,-   bc   thai  ha  did  not  see 
thes  ear  until   it  sas  practically  on  ai».     It.  » track  the  rear 
hit  antoaebilej    Earning  it-  eeapletelj  pped   frcrr 

15  to  100  f^st  north  of  Cheltenbasj  .lace.       If  the  ear  *a«  geiaj 

eight    or  tea  riles   an  hour,    or    had    Stopped,    -  th«    '  i  t- 

aeeaea  testified,  at  Tttk  etreet  or.  Soles  aveaae4   plaintiff's 

deanrlptlea  of  the    situation  «ff.s  lapeaeible;   but/ihe  car  *aa 
runr.i*-  rasiaatel?   twenty   asilse  as  hour   sad   did  ft©t   atop, 

it  oould  h<ive  anerged  frog  ?;-<th  etreet  anen  Coi^*  arenas   la  s- 
d  lately  ^r't^r   plaintiff  bad   looked,  and  bars  ran  into   the  antoae- 
biiw  gains    it   th^  rate  of  speed  plaintiff  teetiflsd   to,    for  at 
such  epeed   tha  car  would  run  350  f-et  shile   the  aateaiobila  was  go- 

u  60  .  Plaintiff *a  stetsasat,   thai   ao  eteaned  aia 

-%uto<?obile,   wee  supported  by    the  aanaa'a    testimony,    and    that   be 
ana  aovinc  slowly  across   th-5   street  and  had  reached   tha   later- 
section  *eli    in  edraaee  of   thr;  car,   *as  corrofcor'-  ted  by  beta   of 
Lie  eitaeeeee.      The   BOMB   testified   fat    the  car   ni  cop  in?   -iround 
the  corner   of  ?Sth   etreet   jus*   ai   plaintiff   st&rtea   across 
fcil«fci  arcane. 

It    is    p»it«   laapeeeible,    i'roe.  &   review   of   the   s*crn 
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taeti&ony,    to  detirmin^  definitely  what   *;-a   thtj   correct   etate  of 
*Vcts,    but   fa   are    ieoresfied    that    the    various   estimates  i^de   by    the 
savsrs.'l    ^itn«c©S6   of   tine*    drs^d   and  tUetanca   ssrs   iargel]    cor— 
jdctur-ii,  and  beeed,   as  thay  *grs,  on  im? reeeione  received   in  a 
vary  snort  interval  *sr«  very  eneertelat  and  «on:=.  of   then    iuits 
i©*.rob«ibis.        Under   such  circumstance©  accuracy    ie   not    to   i. ie   ax- 
peetedj  and   Oviniona   * i 1 2   ?ridaly   eery,    M    the   record   veil    ii^ub- 
tratoa,   benee,  ee  u.s  latitude  for  conclusions  *ae  great,  *a 
art  diapoeed  to  laavs  ths  questions  of  fact  as  the  ingj  found   then. 

Thara  wee  good  ground  for  holding  that  defendant 
negligent.     Been  of  ths  xitcsBses  testified    that  this  brake*   tore 
not  applied  until  ths  car  had  abent  reaehed   the  crossing,-  rf*?ni- 
faatly  too  late   to  avoir.  •  a alilaien.     The  aotoraan  hiaeelf  teeti- 
fisd   chat   thay  wsrs  cot  applied  until   ths  c-ir  wee  abont  30  feet 
fro®   the  crossing,    end    that   it  could  not  he  stopped   *i*bir>    I 
f-sst  ehee  rna&lng  ten  eil^s  an  hour.     It  appeara  to  have  gone  froa 
70  to  186   fc^t  aft^r   it  struck   the  »»teaebile,   and  we   think    free 
ail  the  evidence  it  eae  raealng  such  faetsr   ih?,r.  tan  nllee 
hour.  Thar  a  eae  sufficient    cectineay   to  warrant   the   rinding 

that  ths  defendant  failed  to  axercies  proper  control  of  the  ear 
a*   it  approeehed    the  crofceii;j;. 

The  sain  point  of  controversy    eeened   to   be  shatbsr 
or  aot   ths   plaintiff  wse  guilty  of  contributory   eegligeaee.      If 
the    COOtinony   Of  hiitcelf  and   his   sitnasfess  was   credible,    than   the 
jury  *era  Jnetifled  io  talieving-  that  1 1  one  enereieing  jus  oare 
for  bis  ana  eefety.     we  find  nothing  iaprebeble  ia  their  teeti~ 
aony.      It   is  consistent  *itb   tsstiaony  tending   to  ehee   that  da- 
fan-isot's  car  «ae   running  trar    IS   *.c   80  ailoe  en   hour   without  a 
Iteely    sffort    to  control    its  speed  at   the  oroseinc.        thlle   thoes 
on   ths  flatfom   of   tbs  car   hao  an  equal   or   ortunity   *ith  plain- 
tiff*a   Vitneecea   to   estimate   relative  dietaaoe  and   epeed,    those 


cc  tbs  inside  did  not.       Th:;   tsstiaoay  sf  sees  of  dsfssdsjst's 
sitosssss  ststsa  that  s&tbsi  ■■<?.  tic--.ll>'   vss  'not   possibls.     Ons  si 
Eb*S>,    *>:o    ^tood    on   tbs   plStfSOB,    »«*id    tbs 1    >*Uen  04    first    I 
ths  ^toacoils   it   »*s   sbOttt  SO   fsst   fro*  Col^s   :'.»3nua,   gcin 
Bliss  u   hour,    oai    that   th«  car   sas  sbout  35  f^st   froa  tbs  cro»e- 

isr,    gOi*£  St   8  silss  -.in  hour.      Uaasr   auch  circus.*  tineas   thare 
SSttld  bs>?S  bssa  no   collision.      Otu^r    isst&sess   el    tisa  uncertainty 
St    irroroc^billty   of   tbs   tdetia&ouy   £ivoa  eight  bs   eltsd.      Ws  cfin- 
aot  soy   that   io.sre  sas  a  c-nlf i£T    prepo&dsr&jgcs  of  tbs  airiasncs 
in  &sf«»daat*«  favor.      It  boo   tbs  grsatsz   nttth*£    s>f  witnsjRess^but 
that        ia   not  controlling.        The;   cU-cujsot.ar.cag  sad  conflicting 
tsstissaj   Bads    it  particularly  s    ga&*  tf&X  a   jury    to  dacida  shst 

SSS     tb*    5iii    state    Of     fiCtg. 

Plaintiff  aas  arronuo\ii;iy  para  it  ted,    ©vs*    tbs   ob- 
j-jcvi.ii:  of  d.-jfsadsat,    to  :-rovd    fcbi  diffsraAQ*  bstsssa  the  fl^i'Ket 
vaiuo  of   tbs  mtoaoblls  just   cifcra  and  &.fter   vns  accident,   «hieh 
'*a<s  about  $1300.        If   it  could  hava  bass  rspairso,    the   eroper 
e-.aaeure  of  da^ag^s  *a>s   tbs  cost   of  r a ^airing.        Tbs   jury   *erd 
|iVSH   no   rule  as    to    tiki  ffatgirrs   Of   darragae,   but   BSfS    told    that 
in   -i^tai-fiiinicf    tbS  amount,   of  darutd*   piaifitlff  «a«    tntitlsd    to, 

if  any,    th«y  «i$bt   t&ka   IfttS  ooneid* ration  bSSidsa   bis  rhyaical 
injuries    tbs   injury   to   bis  StttesMtbil*.        It   is   fcru*,Ati  elaiasd, 
that  aadex   such    instruction   tha   jury  say  feavs    t&ksn   into   COS» 
sidsiratida.  tbs  svl&saoa  on  aarbat   valu«s  aadj  sera  tbs  elaia  Bads 
and  tapportsd    that   tb-e   verdict   ssa  sxesssivs*    is   sigbt  bS  re- 
quired   to   ravsrsa  for  BBSS  error.        Bvit   tbs   proof  of   lbs   csrecn&l 
injuries  plaintiff   raesivsd  might  slcne   justify    the   vardict   tad 
jadgasat,   tad  in  tbs  »bssac«  sf  ■  contention  tbat  tbs  dasagss 
ars   ^xoaseivs,    *'e  dc  not  d«4S    tha  *rroT   rdf^rrad    to   SS    rSSSfSiblSi 
(Me.ctonyfe   v.    Bssrittb  OtttfittiSf  Co.,    173    111.    §2;    Ccft.arford   v. 
liorrieen,    145  111.    Af.c.    SiSj    B*rry   v.    C.-erbali,    118   id.    Stttj 
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Chicago  City  Ry.  Co.  v.  Sal  eon,  119  id.  £09,  (affirmed  ir.  316  111. 
4otiJ;  Caxtmiii*  Coii-i  Co.  v.  abbot t,  81  111.  Apr.  379,  tafflnead 
if,   182   111.    49*3) 

The  scdif icsiion  of  certain   instructions    tendered  ty 
the  defendant   is  iwplalaai  of.      One   imiirtt><    several   of    tea 
*el  1-recornizeb    tsat?   of  credibil  ity,   aad,    aa    taadarad,    tola    the 
jury    tltat   "froE.  ell    tneee  circu#ota.ncee   and   fra*  that  tray 

occur    to   you  aa   thO*8   ly    tne    evidence,"    they  Bight  data  ratine    the 
credibility  of    the   raerect<.ve  witnesses.        Tfc*  court   gtruck   out 
the  ilmt   "ana   free    Otter*    fefeftt  nay  occur    to   you."        It    Is 
urged   tfeal    the   instruction,    (Ml  aodlfiad,    sas   erroneous   in   that   it 
limited    the   $«0?I    to    t&a    teste   o&ggastad.         (Lyons  v.    Shlaago  City 
By.    Co.,    999   111.    ?5.)  The   instruction   told  the  jury   thxt   in 

dwtarainin^   >.hera    the  pra^onder&nca  or  praatar  %  sight  of   the   evi- 
dence  iias-,    they  ware   entitled    lo    take   into  consideration  several 
tatters,    a&6  ended  by   saying  "and    froe  all    these  circu^e traces, 
aa  shown  9)    tfea   evidence,    oats  mine    the  degree  of  credibility" 
etc.        It  **4    incorrect  both  aa   1  era  a  red   i  no   r;>ooifi3d  baea»a«    in 
aetarfi-inij-.fe   either    the   ■■eight   of   evidence  or  credibility   of  Rit- 
nessee,    the  jury   should  take   all    the   evidence    into  consideration. 
However,    referring,   to  I   einil&r  critician   of  ■••    similar   instruc- 
lien,    the   I ■■•u; .rase  Court,    in  Iseyer  v.    ¥ead,    93   111.    19,    said   that 
the   instruction  could   hrrdly  heve  aisled   the  jury   because   it  did 
not  excrs&ely  or  by   inference  exclude   free    their  consideration 
ztif   fact   or  circufi.etance  bearing  upon   the   cues.        A    stadia*    ruling 
*as  asde   in  Ccanc&eth  v.    Burr,    949    id.    919.        Defendant   ie  hardly 
in  1   foeition   to  coailsin  of  a*   instruction  which, s.<:    to   the  point 
r*la#4»*a.B  quite  &*  defective   in   the  for*   tendered  aa  flodifisd. 
But   the   jury  *sra    told   in  other   instruction*    tr.*t   they   uxi&i   look 
solely    to   the  evidence   for   the   facte;    and    that   "the  nuaber  of 
credible  #itn«eees    testifying;  on   the  one   side  or    tbe   other  of  <a 
disputed  fc&terifei  point   le  e  proper  element  for   the  jury   to  con- 
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aider   i      eoia— tiOB   *ith  sli    the  other  facta   tad   circu/r  stances 
in  evidence  la  lateamialag  efeara  liat  £ba  prapoadaraaae  of  the 

gvi.i.iiics. "      Hence  *a  do  not    think    the  jury  MM   »fi&Jed  by   the 
inetruotion   in  .:usstion. 

In  another   instruction   tenders;;,    relating   to   the 
charts   of   failure  by   ftaf ftadft at   to  give  s  aaraiag,    the   jury  wars 
told   that   such   failure,    if  proven,   would    not  b«   eaough  alone   to 
auks   the  defendant   liable  in  the  action,    sad    -;ac3d,    "in  order 
for   the   plaintiff   to  recover  on   this  ground   the   jury  suet  nlco 
esii^vs   froic   the  evidence    Ileal    tfea   failttf*    to  rinp  a  ball   or 
sound   a  gong   or   five  a   warning,    even   if    there  Sfaa   suob  e    failure, 
was  negligence  under  ail    the   facts  &ad  circumstances   in  evi 
ana    that   suet  alleged   failure    to   give  ft&rning  of   the   apf  ro&eh  of 
the  car  vaa   thai  rroxiB.ats  cause  of  plaintiff's  be  log   injure.;,      . 
further    the  plaintiff  suet  prove  by    ths  preponderance  of  the  evi- 
dence   that,   at   the    tire  and    rlacs  of   ths   said  accident   he  aae    la 
the  exercise   of  ordinary   care  and   crudsr.ce   for  hie  6*8   esfety.* 
The  court   struck  out   the  last   sentence.      It    is  chirred  that  be- 
aaxaa  the  aerdt  etricicen  out  raaaiaad  legible,   the  jury  sight 
have  understood   that   such  care  on  the  part   of   plaintiff  caa  un- 
necessary  if  defendant  aaa  guilty   cf  B    failure    to  pive   earalag* 
Ths  necessity  of   the  .  iainiiff '«  exerciee  of  due  care   for  hie 
osn  safety,    and  of  establishing   the   Ma*  ty   a  pTapoadaxaaea  of 
aaideaaa  »aaa  s&phaeixec  ta  so  aaay  atfeax   instructions  taat  *e 
cannot   sssuae   that    the   jury   sere  so  lacking   in  ordinary    intelli- 
gence as    to  give   to   the  erasure    the   effect   contended   for.        Saab 
ft  contention  aight  be  aada  aaare  a   jury   is  not  otherwise  /roper- 
ly    inetructed;    but   «hen  they   are,    it   *ould  reduce    the   pri  ctice 
of  handing   the   jury   sritten   instructions   to  an  absurdity   to 
give   foroe    to   such  a  criticisar.        Ths   instruction   la    .usetion 
was  not  one   for  a  directed  verdict.      In  effect,    it   told    the   jury 
that  proof  of  failure   to  £ive  a   sarsinr  »ae  not   of  itself  suf- 
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ficisnt   for    th*   r»co*ery  of   ■    Juuvm^jU.      Otntr    i'. .•♦.ructions, 
ho^aviir,    oisi    tal]     fclM    jury   what   «aa    requisite    to   be    .roved,    in- 
cluding   the   exercise  of  dua  card  en   the   isrt  of  plaintiff.        All 
of   lbs    inatructione   a^ra  giVaa  &t  defend**! Ms   re<iueet,-   ninutsan 
as   td'-.rj.»red,    ti-irteen  with  sodif icatioiw  an  unnacoQcary   nuabfjr 
to  present   the   la*   involved  -  took  »a  do  not    think,  considering 
thesr  aa  a   *hola  ,  the   Jury  *?e  si&Ied  by   t't.-e  aodlf  ic?tione,    and 
in  vie*-   of    the  conflicting  proof  and   the  different  epportuaitiea 
of   tfea  *i  leasees   to  kaea  or  correctly  judge  of   tfee  *-.air.  facts, 
*e    thins    las   j^ry   vara  better  abls   to   .'  itaro&M    laa    truth   from 
taaiag  asd  tearing  the  vitaaaaa*  than  ^a  are  fro*  reading  the 
racoru. 

AFFIHSKD. 
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Defendant  in  Error,  I  j                     ^ 

V8  I  )  5°R0R  TO  KUWCIPAL 

JOHN  BURCE8S.  J     °°8Rt  °F  ««»■ 

Plaintiff  in  Error.  I      ) 


/ 


W.   JUSTICE  BAJWSS  B2U1SBBB  TM  OPlKlOf  OF   m  COURT. 

Tble  case  PMeijten  on  the  aaalgavaat  of  error   that 
tA*  information  deee  not  state  an  offeoae  in   that   it   state*   it 
*ae  committed  on  the  first  day  of  Facruary,   A.    D;,lil,    sa   im- 
possible data.      -It   is   iaia  do*n  »•  *«  undoubted   prise**!*   in  all 
tha  booice,"   «ay*  Ra*kin6   |,   bis  P1S6£  of   th«  Cro*n,   Chap.   25,    Sac. 
?7,    "that  no   indiots-ent  shaisoever  eaa  b*  food   *Ubout  precisely 
eboning  B   certain  year  and  day  of   the   MUrUl    fact*  alleged    in 
it;-   and   -that    if  an   indictment   lay   the   offense   or  an  uncertain 
or    i«roe«iblo  day,    •  *   •  at  it    „oici..        Io   8uoh  R  ^^   t|    Wl| 
to  cbar£e  an  offense.      (AiMMltltt  v.    Doyla,    Uo  Baas.    i^;    State 
v.    Litch,    »   Vt.    S7;    Terrell   v.    Stats,    165   lad.    443.)      Isitbsr   in 
It*  Doyle  hn  cited  nor  the  oca  at  bar  sas  u*    .uaeticn  raiaad   in 
taa   trial   court.      In   fast  here    the  plaintiff   in   error   tla.uad 
guilty,    but   tc   ta    information   that   shares*   do   StfsasS.      *hii*  under 
such  circumstance*   it  imU  aear.   at  if  plaintiff  in  error  ought 
not  to  be  psralttss    to  raiaa   such  bastion,    yet   it   It   >   rule  of 
e*am  lax   that  baa  not  been  ska»fs4  ty  our  ststsrtss   that  -no  ia- 
fact  of  tbie  kind  can  be  helped  by   verdict.-      (see  Hawkins*  P.    C, 
«HS*   "*   Stat.*   v.    Litch,    supra.  )        In    the   Utt   c*es    the   court, 
referring   to   the   fact   that    thsrs    ia  no*  an  English   statute   rrcvid- 


:. 


I 


--- 


ing  thai  fcssrs    for&al    technical   objections   chall   be  of  no  r.vail 

after   vsrdict,    ^aid  *hs.t  n*y  ta   mp\  rerri&teiy   r«p«ftt«d   here: 

B^c  hopa  mm  •ittil»c  action  will   coon  be   t*lcen 
by  our  e*a  iegieiature  ,  ^e  justice   ie    too  often  cheated  by 
th$f$  !r»r«  clerical  ristakea,   but  *-e  are  not  at   liberty    to 
depart   fros.  iouf  MM)  Mil    settled  rulse,    tnourh  Mrety    tech- 
kieal, " 

RI¥IRBK3  ASH  P2KAIDBD. 
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MB  PEOPLE  OF  THi  STATE  0? 
ILUV9I8, 

Dafeadaat  in  Error, 
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imam  to  vuhicipal 


WILLIAM    8.0LIK,  |       /  00U??T   °F   CHI°*G0' 

Plaintiff   in  2rror.         )    / 
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W.    JU6TICE   BAHIXfl   BW.IfHH®4ffll  OPISIOS   OF   THK   COURT. 

It    is  aaalcaa4   as   error   in   this  esse    that    tbs  court 
rtndarau    Jarta****  upon  i   verdict  of   the   „ury    that   »««   oot   raaaoa- 
I     8iV3   to  all    the   iceoea   la   tfi*   esse.        The   |*£a*a*tiM  oaargad 
that  plaiatlff   la  srrcr  "did    than  aad    ihera  fcaaj-   ft  oaaattA,    111-. 

£ov-rn*a   diaurd^rly   fcouea,    kec-t    for    t  ft*   esaea****!  «*   ol   fornica- 
tion,   vltata   tba    Jlalta  of   the  city  of  Chicago    in   rlolatioa  of 

Sac.    W,    Chap.    Z&,    rieviMd   Btatataa."      Tfca    rrfrdict    rs&d: 

-   .-..       ^  **a'    ths  ^ury'   finc  ***»»Aaat,   fill  law  £.  ciina, 
gallty  of  keapias   a  disorderly   houae   in   the  B&aaar    md   forr, 
as   eaargatf   in   the   information. " 

In  Donovan  v.    Paople,    815  111.    120,    the   court   Bald: 

~      ,<    .    t    "T°  authorize  a   jud^ent  against   a  defendant,    fcaa 
veru^ct  in  i  crialnai  o»a«  must  raapoad   to  the  iaauaa  aub- 
mittea    to    the   Jury.    •    *    •    It   *uet  contain,    aitbar   in   itealf 
or  dj    reference    to    the   lndlctaent,    ev*ry  aataria]    elava&t  of 
tfea   criaa.      (32   2ncy.    of  PI.    A  Pr.    B7Z.)' 

Krfra   an  essential    a  1  scent  of    tna   of fsnea  ,  aa    it   la 

defined  fcy   statute,    *se  0*1 1  ted    froa   the  verdict,    nanely,that 

tha  oieorderiy   Louea  *aa  kept-   for  "the  encourageaent  of  fornl- 

cation."        |fti   the   sards  "of  keeping  ■   diearaerly  house,"   aalea 

of  the* selves  stets  no  criainal   offanse,   been   loft   out  of   the 

verdict,    it   would   bars  b=en   sufficient  and   responsive.      (Paopla 

v.   L---e,   35?  m.   an.)     in  th9  utter  case  thare  *aa  ■  alaillax 

verdict  containing  only  one   aa*   oaittine  otaax  aaaaatial   elements 

of   the  offaaee,   and   it  was  held   inefficient  teoauee  not   "bro«a 

anoueh  to  aatarM  tHe  finding  upon  all  the  essential  alaaenta 
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. 
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of    ths   offwUM."       Undiar   th«  autfcoritiSB  sbova  eitsd,    tha   judg- 
ment cuat   b*   rav^rsad  ^nd   fch«  causa  rartandad  for  a   trial   da  koto. 

R£f*RSX»  AST  aZMAIBSB, 
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0*S!i   KQM8AN, 


Appsi | m* 
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CHIC.iCO    CITY  IAILIaY    00., 

App a:  laat, 


SJOBRf,    0001  COUNTY, 


«.  justice  cubs  BKLrvsso^n  opinion  or  me  cobrt. 

A   judgment   in  the   MS  of  fc,v>vG,    Mmo'   an  ■    veraict 
for  a  11m  MMftt,    m«  racovorod   U  talc   mm   in   f*vor   of  a]  . -si. 
laa,   M  pUUtiff,   against  appallttt,    u  M fondant,    for  mmmo 
on  accent  of   porMMl    irguris*  ftUogM    to  MM  MM  rscsivso  by 
tM  plaintiff  mhiU   M   km  a  MMMgtt  of  tM   io fondant. 

Too  MgllgOMO  aiis^ad  in  tao  original  declaration 
*at  that  ftea  the  car   ia  *nicb  plaintiff  mo  riding  rOMhod   6m 
intersection  of  MM   etrsst  snd   South  BolctOd   otMOt,    in   tM   city 
of  Chicago,   and  bud  slowed  MM  ittl  -yes  apparently  stopping   to 
BMBlt   plaintiff    to  Ollgot,    and   ftlii   M   Ml   ofc   *;he   r.ar   plat- 
fora  of  *ai:;   car   j .rep-ring   to  align t    tbarafrM    to   MM  M    the 
car    should    «ton.    defendant   Mfllgentl*,    etc.,    o  tax  ted   MM   car 
forward   eudtfenly,    etc.,    without   earning    t«    tea    plaintiff,    ana   no 
■   direct   MMli    thereof  plaintiff   ,&.    thrown    frM    tM   o.^r    t 
ground,    MatOialan.  |   fr&ctur*   of   tM  MO*   of   hie   left    fOMr. 

An  additional   count  mi   filed,    oaoxgiag   toot   tbo  oar 
bad  etepMd  «na   that  efcUe   tM  ploUtlfi  was   prepaxiat    to  aligat 
it   »MrtM  forward   suddenly,    etc.,    «iU  i   roaalt  a.?  itiM   in  tM 
original  declaration. 

It    ia   first  urged   by    tM   defendant    that    the   judgment 
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ononld  bo  ravsrsad   bac^uss  ,    to    it    i*  otargod,    tha  veroict   *ao 
against    tb<*  omnifont    i  air'^t  of   t.;a   avidanea.      Plaintiff  *ae  a  nan 
npoardi  of  oo*ontjf  yoara  of  ago  at  the  tino  of  tno  aoold  >a1  , 
»ae  a  earponto*   in  too   sk;  ioy   of   tha  Board  of  Education  of 
City  of  Cnlon#  ,    in  *BlOB  onplOfOtont  ha   tad  >==,-.    ior    -*boui    fourtooa 
ysare,    hiu   oacaln&O  00 lag  acout,   |10Q  par   nootn*      Plaintiff    tOOtl- 
fidd  toot  ha  ur.a  Ooon  at  a  3oJf-j  oootiaa;,   and  tad  fc&koo  0  cr.r  to 
labia  tad   £:.r*st,    »har^   h-.s   tronofo*Md    lo   too   Oflf   froo  onto*  ha 
elainod    to   tavo  baan    thrown;    tfc^t,   dseieinf    to   rat  of  J    at  55  to 
atroot,   »ann  tno  c;r  «a«  ^tout  in  tno  uiu~)a  af  tno  block  botwoon 

oc-th  a,nd  65th   irtrsata,    00  «$nt    to    tr>;*   rsi-r    and   platfOTB,    anoro    bo 
tocfc  bold   of  tha  rail   of  too  ooffj    that   tno  car  ato;  pud* 

oaaiy  and   thra*  biaa  agmlnot   tno   and  of   tta        r,  t  -   ralo> 

aa   bis   foot    to   73 t  on   tha   atsr    "it   sbct  right  ahaad  again"    and   hs 
*as   tttTOOO    to   tha  ground. 

Tha  only  othof  oitnoao   lo   tno  nooidont  oheno   taatitsony 
«a*  offered  by   tha  plaintiff  ana  1  young  aonan,  *bo   toatifiad   ttat 
aba  6&*   tha  aooidont  an  aba  oai  eoning  out  of  an  alloy  onto  Hal- 
etad  etrsdt  oooz  tno  .  iaes  cf  tno  aooidont. 

Tbs  aritroesas  to  tna  aocldoat  prodoood  by  tno  Sofon- 
oant  oonototod  of  ■   *c&-.r>  paooongor,    t'.o  eoadmotoi  ana  BOternaa 
of  tha  cnr.     It   to   Inpooolblo   to  roooaollo   ths  tootinoay  of   t&ooo 
tnrofl  ■ltoooooa  and  that  intra  ucad  to  ootnolinb  tno  plalatiff'o 
0000, 

After   caraful   poffoonl   of   tno  record,   vo  ars  unabie 
to  eay   tbat  tb<*  vsrdiet  of  tha  jury   la  so  oonifootly  ag&inat  the 
weight  of   tno  ooidoaoo  as  to   rnqnlro  a  r^vareal  of  the   Jndgnont  on 
tnnt  ground. 

It   ia  naxt  oonqploinod   tbat   tno   following  instruction, 

fiv«n  an  tondomd/nj   tha     lointiff,  ono  orronooao: 

"h.     Tno     repondoranc  1  of  Ooidonoo  in  »  caso  ie  not 
naceaeariiy  alono  dotorainod  by    tha  nuffb^r  of  oltnoonon   ton- 


tlfyiag    to  a  particular   faet   or   atate  of   f -eta.      In  ceterain- 
tag   apoa  *l?icb  ain-j    the   ,  racon.l4r«nce   of  evidence    ie,    the   jury 
should  also   take   into  eefcaldaratlea,    aa    far   as   &ho»n  by    tbe 
ITldtMt,    ths    or;~rtunltiee   Of    the    MVtTK]    *itr.s;i';es    f->c    B3i» 
tag   or    xncsing    t».e    things   shout   vblab    they    testify,    t'eir    con- 
auct    sad  deaeanor   *tii.s '  testify  ir>£,    thsir    interest   cr   lack   of 
interest,    M  aay,   in  the  result  of  the  suit;    taa  probability 
or    improbability   of   the    truth   of   thsir    sever  .  ,    in 

via*  of  all    (ao  evidence,   facta  aad  sirauaataaeaa  proved  os  trie 
trialj   aad  froc   a2l  these  eirevuBateaeeej  and  •  full  conei..:.     - 
tion   Of   all    taa    dvid-snee,    r>rtt-r:.<ir;;S   apoa    ahieb   Old*    if-    tbe 
rre&tar  veigbt  or  prapeadereace  of  *  :  ■     videaee." 

aa    are   rofsrrsa    to  no  case   in  abieb    it   aaa  feeea   held 
that  aa   instruction   in   the   fore,  of  the  one  under  cone iderfe ties 
sag   f  ,ulty.      It  4 if far a  froa  the  one  criticised   la  Lyons  ▼  . 
Chicago  CltJ   Ry.    Co.,   3bl   111.    ?5.        Th-?  eeaeladiag  words  oi    the 
instruction      ers   aat   in   the   one    in  the  Lyoa*   ossj,-   "in  via*   of 
s.ii  the  leldeaeo  •   *   *  prepeaderaaea  of  the  evidesae."       *bo  card 
*aeeeaa»rtly*   in  the  flrat  eeataaee  of  the  taa true tioa  aaa  not  ia 
aaa  taatraattaa  in  taa  Lyons  aaae,  cut  ev«n  if  these  ehaagea 
not  beea  aaa?  ,  under  tbe  authority  of  the  Lyoaa  c-5.se  aad  deeteieaa 
referred  to  therein,    taa  fflriag  of  taa  toatroatiaa  eculd  not  con- 
stitute rarareible  error. 

An  taatraattaa  aaa  teadared  by  the  Asfeadaat  to 
tbe  effect   that    the   alalatlff  Oeald  not   r^coifftr  aade*    the  original 
declaration,   aad   that   it  aaa  the  duty  of  taa  jury   to  find    tbe  4a- 
feadeat  not  gailty  "as  to  said  erlgiael  deeleretie*."      we  aa  not 
eaderctaad  it  t  a  1 1    ier.idd   that   tbara  »*e  arid  a  aaa  taadiaf    I 
port   the  eddltloaal   oouni  of  the  declaration.      11    ii   therefore  un- 
necessary  tc  eeterartae  ahethey  or  not  tears  aaa  teetiaony  taadiaf 
to   establish   taa   --v^taents  of    th*  deeic ration  aa    it    oric-ir.iilly 
stood.      It   h»s  been   held   tku-.t    thg  errri&aoue    Saalel   »f    b  motion 
tc   take  froe  taa  jury  counts  of  tc*  oaelar&tiaa  shlch  tbara  is 
no  eviaar.ee  taadlag  to  peeve  it  aot  -rjur.     *:-■?  revereal   if  there 
ie  one  goad   count  ablofc   there    is   s/id^nce   taadlag   to   3uci:ort. 
Scott   v.    Psrlin  *  Oreadorff  Co.,    345  111.    430. 

It    is  next  urged   that   tha  daaagaa  era   excessive 


. 
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that   th=*   JailgBJOBt   should  be   rav-jraed  bacsua-.}   i   aee    trial   »aa 
not  grantad  on   that   ^rnund.      Tb*  age   tad    incoea  of   the   plalatiff 
have  heretofore  heea  sat   forth.      There  i*  avenlianca   teed  lag  to 
establish   that   the  neck   ~.f  the   left  fssur   of   tfca  jplp,lntiff  et  or 
about    the    tiisa  of   tha   trial   was   alaoet    entirely  afeeeat;    that 
|)M   shaft  of   that   lag  *aa  about    three-qaerterf   of    -o   iacfi   hi 
th:*n  it   eheale'  la,    that   there   i&i  no  tea?  aaioa  cetaees  ths 
brokar.  parts;    that    there  oaa   BO  oroep*«t   of    ■    bony   vni?n,    tfaf  t 
tha  left  lag  vac  eaaller  ej*J  eherte?  thee   the  rirht  one,   that 
I  ilaiatif f  couii  not  Balk  eithoat  aapport  Bad  could  not  hear  &!• 
*hole  aelght   on    the    laft   lag  without   greet    •■fiin.        Ona  of    I 
■icctcrs,  t  uttaeea  fa*  plaintiff,   tastlfiad  that  he  called 
plaintiff *4    ccr.iiT.ion  *e   good   raccvsry";    (hat   at   the    ties  of   t«e 
trial,    Bhleh  wee    t*o    sro  eae- quarter   yesre  after    tra   injur*, 
plaint.ii'x   Bad   ■had  all    the  injury  fete  «euld  ev;r  Bare*;    that  "ha 
bi  I       f      I  anion."       Another  of  the  doctor©  on  oreee»e*ualnatioa 
etatad    that    the  bona  oat  ted,      On  hie  re-direct   examination  ha   ekid 
the  uni:n  eae  fib-roue,   Bad  that  for  •  -an  of  ale  age,    in  tha 
opinion  of   the  doctor,    hs  *oul?   have  &  "fairly   serviceable   j    int." 
Tha   loss   to   Ihe  plal&tiff  at   tha    time  of  the   trial,    on  account  of 
iaehilitj   to  *ork   for  aearly   three  jpeare,   Bad  the  eurgeoae*  bills, 
aggregated  about  one-half  the  amount  of  the  vardict.     The  Jury 
ssrsi  BBthorlead  siso   to   take    int.   consideration   tba   ;air,  and 
Buffer  lag  tad  the  probability  of  farther  lose  of  Use  durlag  the 

tadet  of  plaintiff •*    Ufa.      te  *ra  BBjafcle    to   oaj    fcht  t   tha 

fee   eat  rdac   are    eSeeeelve. 

Th',-  }udg«eat  ia  effiraed. 

aPPIEHSD. 
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AUSKICAS  BBIDOS  COMPAST, 
ftp] allaat, 


BE.   ju: -.TCi   CI    T      tllVEW  TBI  OPIWIOB  Of  fH3   SQtJBf. 

ifpallaa   raawrarad   1   judgaaat   in   tbia  cisa  afalaat 
tiis  appallaat,   *«*  dafaadaat,   for  daaagaa  on   ioeouat  of  pern    1    . 
injuria  allagad   to  kstrt  baaa  raaatyvad  bj    hi  a    tbila   in   the 
employ  of   tba  ftafaadaat,  shich  at    the   Ilea  ad    in  ob- 

structing an  ore   aaafea*  feaildiBfl    Lt  Calarala,    iiaaaaota. 

At    la*    tiw*  of  the  aeeidaat    febs  building-   bad   r- 
each  ft  poiat  in  taaatruetloa  tbat    lbs  atraatwral   iron  aorkara, 

s-hoe   *&c    fcba   plaintiff,    ,;ars   aagagad    in  Building  abat 
««sre  knows  at  "pockste."     fan  ataal  ffraaaaorfc   at    tba   top   of  the 
iociets  *i6  constructed  of  paraUal   *****   rusalaf   in  an  aaet 
and  ssst  direction  tad  about  fivs  fast  apart.        On  theoa  baaaa 
the  plunking  aaa   gab  a  a  -uently   to  b*    laid   foe    th«  aala   floor.      The 
elapiag  si^a  »f  tba  poobcta  ama  aaa*  by  plaaiag  planks  in  posi- 
tion upon  tb*   (structural  etssl  aapporta,   aad  over   fcbaaa  plaaka 
steel  ciatee  aara  laid  anieb   rara  boltsd  tbroagta  tba     Unking, 
tba  aara  being  spoken  of  ne  "llaiag  t?le  p*«k*t*." 

The  plaintiff  aaa  *crkin£-  over  p*«k*t  la.  4,  tba 
three  cttur  paebata  having  been  lin-sd.  Over  rocket  Kg.  4  the 
floor  a   1  aaaa  piaceo  aaaapt   far    1  Aiatam  or  !    faat  u.t 

the  wsst  sad.     This  aaa  left  ap*a  la  ordar  trot  plataa  aaaaaaary 
to  line   fcba  poakat  aigbl  03  lo»er«1   into  it  and  edjustad. 
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On   tt.ii   floor    taa   aaa     vu;  .     .        .  ii , 

.i^ir:c   i.-;U>   taa  jCcksis.      It.  aaa   eaatoaar)    bad   aaooaaary   fcr  tfc* 
MB    raara   thuid   aaa  no  plaafclag  t  oa  taa  baaaaj    tail 

boiBg   Das      f   tbe  baaax  .  Lojwaat. 

Tt=  plaiattfx"  i.iBtifidd  taat  aa  taa  aoralac  of 
ths  aoeiala&t  bo  aaa  sorklag   aa  taa   »taa*  a  14a  af  taa  building 
froa  th«j  fourth  rocist,   about   firty  ©x   .: i x 1 5,    f  , 

in*  bolta;    tbat  afeaat    I    :  »rdorod  by  ale  foraaaa  to 

work  undsr  aaa  Thonapsor,   ■    atfta~foraaaaaj    -.     ■    ~  told 

ala  to  '£<it  ■  .  lata   (Tea  taa  feotto*,to  taka   tba  ataax  ;  i:ti« 
that  *ar*  oii  tor   off  utd  tab  a  tK^  bo t taa  out*; taat   taara  ??rs 

taa  or    tvalva  £i;<:«te  or  plataa  pilad   taara,    Mid   taat  the 
fehss-.    m       1     I  • ...  1  a  bottoa;   taat  about  taara*  or  four 

.  .ii.  ^'..;jt«  aara  m  '.■>>.,  aad   taat    ba  1    ■  galaf   fc*   I   ko  taa 
taokla  aaaf  look  fox   taa  plat*.     Ba  taatlflart,  *i  at*pp*6  on 
taa  plavta  uaf  it  alippod  aad  I  fell";     th;.t  taa  plataa  appaaradi 
to  ba  all  rigat  aaal  h>*v  baas  pilod  tfearo  (ovidaatly  aaaatag 
taa  plaak*  aaiaa  coy*r*d  •  part  of  the  fourtb  poek*t)  by 
labor***  a  bo  »«r*  Borkiag  aa  aaotaax  gang.,  aad  taat  ba  bad   to 
cros©  baa  plat**  ia  ardor  to  gat  to  to*  taoklo.       Bo  fart bar 
t**tlfi*d:    *I  fes-a  to  at*?  about  aigbt  fast  to  cross  th#  plataa; 
I  don't  kaa*   Los  bigb  ta*9  s-rs,    I  did  aot  paj   aay  attoavtioa 
to  tho«a  platoaj  an-i  doa*t  kae     bo     bigb   taaj    Kara  or  baa  aasf 
taara  aara  in  It.* 

Another  altaaaa  for  the  plalatlffj  ose  Vlggiaa, 
t**ti?lodl  that  taara  «=sxi  taa  or  tajalv*  plataa  ia  tba  1  11*, 
aaa*  o«  ic.ok.si  about  taa  alautaa  aftaot  taa  aooidoat;   taat   I  bo 
fir  at  aa  aaa  *f  taa  plaiatlff  ^d*  vboa  aa  aaa  lyiag  &■  *** 
track  aftas  bla  fall. 

I   tt.iro  afttaoMM  for  the  ci-intiff  aajra  taat  taa 
plataa  aara  aat  pUad  at  all  tut  aara  jaat  -orocr  ^d  taara.* 


-_. 


Tea    svi~u.r-z.  jr;,    Tfeoapaoa,    a.  idLtaaaa    f   r    dafaa0&at4 
tdstifisd    tbftt    ha   a*.*    tha  c-cciosnt;    the*    tha  piata   in     t.^stiou 
b  .,   b*as  brought  ^y   plaiatiff  -na   thre*  etaai    aaaj    teat   it 
-i.: .■:-      boat  fifty  pttitadSj    tad    that  valla  Villas  Baa   in   I 
■- 1  :-    i-ttaaalaf   kaa   t&ekla   (at  v   alippad 

and  fall. 

;.:  Basalaiafe,  a  *itnsee  for  dafaadaat  not 

83e  tha  acoldaatj   taatifiad  thai  >aa  of  u.*  otaaz  thrae 

e-.an  apokati  of  by  Tboapaaa*         A  third  vitnests  for  dafaadaat 
aieo  tsstifiao   taat  t*  aaa   the  plaintiff   vith   thr«s  otaax  »*» 
carrying    the   platOj    that    tha*    laid    it    »a    tha    taaporarj    fleer 
Baax  tha  poafcat  aad  afcovad  it  aidavafa  toaard  tl  j  pookatj    ■. 
tea  plaiatiff  aaokad   ths  tackle  %;■  thg  plata;    that  thara  vara  bo 
oiix^r  plataa  axaapt  rha  Mi  la    tnaatiaa  aa  thia  ^-rticulsr   floor; 
that  tha  plaiatiff  lid  net  fall  lata  u*  paakal   but  "fall  on 
ths  a  thai    Blda  of  the  pookat  ^r  froa  tha  atha*  side."       A 
fourth  aitaaaa  for   tha  dafaadaat   taatifiad   that  diraatij  aftai 
tha  &cciaant  ha  aaa   tea  plata  oa  tha  aeaffoidj   and  that  tha 
bowk  aaa  in  tha  halo  on  t^«  aaat  aida  of  thy  plate. 

fs  ar&  cf   tha  eplaloa  a   prapoadaraaea    »f 

tha  sviiiiice  *a.s  eiaariy  aith  tha  dafaadaat ^  bat   *a    ;.    aol  assa. 
it  aaoaaaary  tc  baaa  tl ta  'incision  of  tha  eaaa  upon  taat  grouad. 
faa  daeiaiea  aay  jraat  apoa  tha  toatiaoaj  of  (ha  plaiatiff,  coa» 
jtruda  aoat  favorably   for  his.       Py  hii>  evldeaoa  it  aaa  ss- 
tabiiahad   that   tha  rieh  of  i  ■■-.  kaoaa   to  hi*,   or  in  iba 

aaarclaa  af  ordiaaxy  aara    ,o»ld  hava  baaa  fcao*»   to  hi*,  and   fcb« 
further  propoaitioa  aaa  aatabliahad   kbal  aattar  af  laa,   ha 

..uiity  af  oaatrltrotoTj  aaa;iigaaee.       It  ail]  ba  aotad   froi 
aaat  has  b-^sn  giv^n  af  bia  taatiaoaj   ****  in  oaa  plaoa  &e 
etata*  taat   taara  vara   taa  or   taaiva  saaata  ox  plataa  pilat  , 
vica   ic  snoth^r    taat  ha  uid  not  tioa   be   *ni  plataa 

or  kaaa  baa  bia^b  taaj   Mara  pi  lad  or  no*  aaa|   taara  *aaa  in 


tfcs  pils.     It  la  alt It     %t  bla  &ntf   to  aae«*t   ii 

ai.£,w  th*  clla  ot  Plata*   ■  •■..  I   eondltloa  ii  Li    bafora 

a*  at  . .   ...  i  i  .   .    :  _  lea  it  ^;i^  aot  1  - 

;}. 

?aa  avldaaea  ia  taa  east  ia  aadlaptitad   t-    t   It 

BfefitGMMrj       Bd    BOO*****)     COS    iBB    BBS    I -*-    ti«*fl    to    |C    BBOttt    3Q 

taa  ba&jaa,  and  taa»t  fcaat  >^*  aaa  ct   taa  riaka   i,>  t^u-uctur  H 

lice.    »6£k*]     ...    iiiuirai    bo    1*1*. 

TLs  gaaaral  rml*  la  ta&t  Ik*  duty  of  dx-srcisixig, 
cars  to  ffexal«a  •  raaaoaatelj  a&f*  plae*  to  sort   r«*tlag 
la*  aaolajax  la  abaoluta.       "ai  to  fcaia  Lsn-;r-i  sola   &aar*  la 
ti.u   Mil   ta&*a   3xci.. lioa   tl&t    tk*   tt&at*2    la   not   liakla  vk*** 
tka  a^ar  to  aklea  tka  Mg>loya  la  BBpoaod  if  w»*alf  a   w  ^n> 
ltoxj  o*jb,  is*  to  as  fault  of  plaa  ox  c^Sr- traetioa*  «ut  is 
oata  atera  tb»  *erk  la  of  suca  b  akaraotas  tkavi  a*  it  prograaaaa 
tka  asvlcaamaat  of  tka  aawaai  aatat  Baoaaaarlly  uadax-ga  frs- 
•lUent  Qb&aga*,  aaai  tka  1*4*0?]    4.,   tgmcaakla   l  - 

fcraaBitogy  okaagaa.     Tkla  axooptloa  finds  a*  1  tloa     for 

its  feotit  pari  la  a****  iavelviaf   ik*  c^na* ruction  of  aorfca,* 

t&m&a   v.    Dua:--,    3i   8.    •.   v.,    7iO,   AXttoa?   v.    Hafea*    112    u.       . , 
~^.,  aiokaniaoa  v.   /taglo  jajariama  Provision  Goaq^aay,  7;^  111. 
Ac,-.  7?j  ralkaaaaat  a.  &lal«y*   111  Ii*.  Acs.   3i$9j  Latrok*  Btaal 

&  Cou>***r   Co.    *'.    RagftB*    i„-v   111,    Ap_  .    %  »w. 

7k*  iaatruatio*  toad******  a]    1  ..    .-. :...:..  ..t  dlr^otlaaj 
u.a  Jacrj   la  fiad  a  aaadlat  ia  *..vor  a!  tka  a-iiu-vrt  *kot$jld 
htva  keaa  £iv<*K.     Taa  /u  gaaat    rill    fckarafora  a*  ravaraaA. 

. 
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ooort,  cook  cotjirr. 


tt.  justice  curs  DKIITIRSD  the  opinio*  Of  tke  OOBRT. 

ftutgaaat  was   raadarad   in    this  <ri«-:o  uron  a   ^it 
oreugiit    to    recover   teaatga*   elalaad   by    Ipj  al  J  30 -?1. tint if  f , 

the  appal  laat-gafaadaat,,  for  lAjarlaa  attataisad  oy  ate  ikili 
is  fcaa  ■*plaj  of  fcaa  Safaatfaat,  Ifca  }u&gM»t  ami  baaa4  on 
the  ?ax41at  fff   tfea   j*ary. 

A  aagaa   laad   eaaalatiaaj  of   ais   ataaj        .;:...-, 
Acout  forty  fsst  long,   sight  Laaltaa  rtta  »sd  a  $&&rtax  »f     a 
inch   thick,  aa*  braafitet  to   tfea  platter*  of       railj  :i-:,n, 

laara  to  be  loaded  on  |  gea*to2*j  »  :ou  or,  fa*  aalpM  - . 
On  tfea  platfara  a*a  a  hoisting  sarrioi,,  ui»j  in  th-3  fort  of 
transferring  a*ta*iaJ  fro*  wagons  to  oaro  asd  froa  oars  to 
■•gtiBe.  r*a  plataa,  whsn  on  tha  sigoa,  raatad  oa  t*e  ar-tife 
irons,  tha  flaaajaa  af  *nicfc  ssrs  Aawawartf,  Faa  agla  traaa 
#ere  about  thirty  faat  long,  the  fiac^a  balag  rxfcout  £ix  by 
•ii  iacaaa.       Four  places  of  sri0rt  tlad  ipftratsd  fee  ristee 

fros  tea  eagle  iroas.     the  aaale  lead,  platee  ia  irons, 

was  belated  la  eae  aesaaeat  fros;  tfea  eagea  te  tu  uuaa 


of   ths   oarric*    sad 


I    . 


Ae   tf.s  eagle   Iroae    lere  not  to 
.  under 

fce   Slipped    it   oscata   mnm|    to   gat   tfeeai  out    flreej/tfee  pli  I 

ead  put  tfeeai  feaaa  apea  tfea  esgoa.       Th*  contention  of  the  aaa.ii> 
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t if  f  is   that    the  ordinary  *ay   of   -icco»t2  isblng    thie   was   to 
lift   the   tlatae  t>    aeana  of  c.haine  and   the  derrick   ana  dr&* 
out   ths  angle   irons   fro©-  underneath.        The   plaintiff,    *ho   had 
unhcckea   the  clu.in  from  the  whole   loaa,    tsstified    tbat   in 
pursuance   of   ths  usual   cueto©  he   «&e   in   the  act   of  putting    the 
chain  around    the  plates   thv-t    they  *ight  be   lifted,    when  hie 
fore&an  took   it  a^ay   fros.  hi*,    ana  with  plaintiffs  &•» 
siettmce   fastened   it  around   the  angle   irons  and   ia&ediately 
signalled  the  derrick  Kan  to   hoist;    that   this  order  was 
obeyed,   with  the   result   u.*t    the  angle   irons  were  jerked  froa 
beneath   the   "la tee;      th:t    the   foreman  was  on   the   south  of   the 
car,   and  plaintiff  on   the  north   side;      that   plfelatlff  attempted 
to  get   to  a  position  of  safety  on  ths   north  sideboard  of   the 
car  but    th^t  before   he  saa  sole   to  do  so    the  angle    treat 
caught  hie   left    leg  r-^nd  crushed    it  against   the   side  of   the   csr. 

A*    to    the  method   of  getting  out   the  axscle   irons 
from  uaaerneath   the  plates,    ths  plaintiff  was  corroborated  by 
one  witness   called  by    tho  oafe; tdkfcftt.        T<*o  witnesses,    nasr.ely, 
Yanky,    the   forttftOA,   and  another   se-pioye  of   the  defendant, 
Trabla,    t   stified   tfefct    the  isethod  adorted   by  Yanky  sa»s   the 
usual   and   customary  one, 

Ubout  discussing  the  reliability   to  be  placed 
upon  the   testimony   of   the  witnesses, respectively,    ^e  state 
it  M  our  opinion   thtt    the  determination  of   the    question,    as 
reflected   in  the  verdict  of   the  jury,    is  not  iranifestly  ogaiast 
the  weight  of  the  evidence. 

It    L«   said   ths.t    the  plaintiff  and   Yanky,    the   fore- 
man,  *ere    fellow-servants.        Ii   the  MBB6X  ado/ted  by   the   fore- 
man,  as  charged  b     the  plaintiff,   ns  OS  improper  and  uns&fs 
one,    the   foreaan  by  participating   in  the  work  did  not  divest 
iiisself  of   the  character  of   fcreean  and  assured   that  of  a  co- 


I 


- 


. 
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laborar  with  tia  ji&intlff.  Ha  *aa  in  control  of  the  *ork  in 
hsnd,  *nd  in  ox during  it  to  b«  aon«,  or  &oi*|  it,  he  *a«  etili 
&  vica-princip&l  of   the  acj'*cuam, 

The  csea   is  not  unlive    fcbat  of  ree.con  ?.    Ke:iy-AUin~ 
son  Conntruction  Co.,    1??  Ill,    Ajpp.    107,    heard    in  tfeit  cr-urt.        The 
opinion   in   the  ess*   2&et  referred   to  «ss  Mt44   fir.   .    »]        .:  denial 
of   tlM  Bv^riM  Court    ;f  ■      atition  for  oar  tic  r-:  ri.        Ifi   tfcla   c-.    *, 
as  in  tis.t,    '--':-9  direction   to   the  mm   la  e&wrgt  of   the  hoisting 
.       ^r-tue  im  £i»sc  fcy    the   foigi-<2*n.        Thar*   ie  svi^set.a   in    tea 
yr-isent  oaea   trading   to  show    that  tuch  direction  **•   not  ordinari- 
ly £i?ec  aaiie  any   one  KM  v;».on    fcfct  car    fros;  *iueh  K*t*Jrl&2   *ae 
cain£  hoietad.        Th*   foreman,    she  *ma  on   th*  eoutfe  eide  of   the 
car,    **«  aeie  aftar  giving    the   signal    to  get    to  a  place  of  ea.faty; 
tha  plaintiff,    using  »a   tha  north  tide,    in  rhlch    «ir«ction   the 
pulling  of   tha  of&in  would  n^ture-lly  causa    tha  chain  aatf  angle 
iron**   to  go,   was  not  eo  fortunate.      As  in   tha  ci*-a   i    it  referred 
to,    sg  &rs  of    th®  opinion  tfest   in  giving   his  direction   to    u.e 
BAM  in  cn.»rga  of   toe  hoieting  apparatus  Ysrucy   was   acting  ae  fore- 
man,  -..na  ecn^equontly    toe  riak    if  accident  *&•  M9  Bftt  ai:sua-ad 
hy    tha   /lain  tiff. 

IPa   bv.7«   carsfi-lly   eonsiasred    tr.e  alleged  errors  of 
the  court   in  refusing   to  riv-s   cart-in   instructions    unbared  fey 
defendant.      In  ao  f&r  as  these   instructions  Htirt    ;rorar   they  «ars 
aufcataatialiy   covsrsd  by   others  sbicb  *ers  given,    t»anty- three 
tendered  c>    tha  Awtafcteat  "using  fi»en   is    Edition      to   ssvan 
proffered  by   \ . iaintiff. 

The   judgment  *iil    is   Affirs-ad. 

AFFTRy£E'. 
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f  CUV?,    CCCJ   COUITT. 

CEICAGt    -f.; liTfl  G0KP4IY,   a  Coraa-i 
ration,    aad   m  CITY  OF  CHICAGO,* j 

Corporation,  I 

on  Aaaaal   of    CITY    -v   C  .    , 

pa3  last  J 


*W.    JOfTlCi   CLABI   BgUfKgSS   fHi  0?I!fIO!f  Of   THI  COURT. 

| 

4uit  **e  brought  tfy   thu  txaaatex   of   ta«   tatata  of 
Frsd  A.    fffcitfeaJL   csc*as*,i,    ftfMaat   tha  Chicago   S.3ii**y*  Co*- 
paay  and    fcaf   City   of  CBlaagaJ  for  6aatt§a«  or;   fcaaaaat  of   tha 
dsath  of    tat   tsst&tor  by   wrongful   act.        The   aealdaat  occurred 
st    ftfet   crossing  »f    t«o   ttSMU   in    tfe*    city  ©f  Calaafa.      The 
testator  vat  ricinr   |a  «   t*o-fcors,s   true*   £ri%ren  bf  &notkar; 
fefefi    fraat  shisal  of   i hi   aftfaa  dropped  into  s   aal«  or  rut   located 
tfeaat  t*e  f*at  fro?  tbt   trscfes  of  tfeg  Railways  Caaaaay.     Taar« 
•a*    t^tiscfy    t*ndinf    fca    •*«*    laai    thie      orticn  of    the    straat 

hsd  taaa  la  bad  eaadltiaa  for  »sny  aaataa>aal  Mm  faat  e*«  not 

tlaaat«a,       Tea  jury,  m  taa  direction  »f  the  court,   fowrf  • 
r^rdict  of  not  guilty  >■  ftgalaat  tlM  Chisago  Railvajra  Caspaay, 
ani  taaraaftav  raadtsrad  i  varaict  aaaiaat  taa  City  of  Chic 

in    tfee    eua,   cf  |l,S<  . . 

so  cross-errors   *r=;   »i  ee   i«   ba- 

for  a   ua   on    |  mJ    _f   the   City.      Ths    groiSH    I  .for 

tavataal  r.r^  feaat  Um  esart  Hrvaa1   in  tsatraatia         .   jury  to 
glni  i    t*rdl«t  of  ;^t   -uilty    in   f^v^r  cf   th«    -  'ye 

,,    i     |ivla]    -n,.  rafasisj   certain  tastraotioaa,   ^n4   in 
raliaga  ra  la*  tslaiaaiaa  of  saia'aaaa. 


. 


- 


It hoot  paoolag  upon  the    -.ueetion  at   to  obotfe 
not   3rror  aaf  be  assigned  upon   the  point   HI  *rs  of  the  opinion 
that  uaaer   lbs   f;=.cte    in   ihs»   cs.ee   ther^   could    have  boon  M    r.-.- 
oovsry   against    the  Rail**?*  Coftr^cy,    and   •    verdict    in   its 
favor  *&e   properly  & treated. 

It   is  urged    tb*  t  only  noainsl    daaagOO   should  bo  al- 
looed  beee»ee«    it    is  averred,    there  »aa  no  rroof  of  any  actual 
pecuniary   loss.      The    taatator   bad  four  brother*-   and    eaa   eirter; 
tha  eieter  one  •  *ide«.     There  one  erldenea   lea   i.  -    I     boo*   that 
for   Ue   last   t*o   or  aero  reara  of  his   life  ha   had   lived    tlth   bio 
si*ter,   pairing  b^r  for  beard,    end    in  addition   to   that   I    i 
sitad  tmr  by  baying  ho*  eleth&ag,  giving  bar  nenejj  end  other- 
wise aiding  h*r   in  naint&laittg  %n  existence.       There  oao  proof, 
therefore*    of  peen&iery   loss.      This   testis 009  ss   thine   aa4o 
improper    the   instruction   tendered  by   the  City  and  ehleh   too 
court  refused   to  give. 

It   is  next  arged   that  errez  It  tod   in  al- 

lowing- a  doctor  to  testify  to  an  nltlamte  foot,   sanely,    fcl    ? 
the   testator    lied   from   tat   affects  of  the   aeeident.        Too  acci- 
dent fcapceded  on  April   5,    1911]    death  occurred   e  lateen  deye 
later.      far   result   of  the  acei-dsnt  *as   a   splintered   fracture 
involving   the  ttpper   two-thirds  of   the   fesur  bona.      A   foo  days 
after  the  avoidant  the  epliatered  bone  oao   »ired   together  by 
&  eargeen  in  a  beepital.     The  eeri peon's  tootiaoay  eaa  to  too 
affect  that  hypostatic  pneeooala,   ehleh  oao  the  i  -   sauoa 

of  death,  oat  too  to  too  shock  of  tea  aeeident,   the  shock  of 
tba  operation,    tat   Other  Okie*  oao  BOeeeearily  seed    in  the   op- 
eration,   zn£   the   oalargOBOBl    Of  Moo.;    eeeeole    induced   by    the 
dependent  or  reonafl  ent  poeltien   in  ehleh  he  oac  ro  aired  to  ho 
beeev.ee  of  the   leoldeat  and  the  operation  ehieh  the  aeoidoat 
c&d-i  aeeeeeery. 


- 


. 


N   I  ra   Of    the   opinion   th   t    t&tro  «»•   proof   tar.    lag 
to  «stal'Iifcti  the  oeeidoat  w    tfep  tto  B&uoo  of  tfei  de*»th  of 

-..ifi'c;    fcoototO,        Boouetespj   /ds-r.,    v.    Saglaox  fe'inlcf   Co., 
60  kicri.    153. 

1.1    .      told    tbo  ..cctor  Aid    ;;  tiffioiOftl 

^.atiuij    to    $OOllf|    lUnoOli    to    a-y,    u   b*    lid,    t i .,  t    *D^   r^cdiasd 

la  gooo'   condition  prior   to   tfeo  tooldoftt.      The    t<setiis.ony 
aiioseu    t^   rsjrain  ic   th*  racord,    to^sthsr  with   &&e  ereo*»OX«JEl- 
niition  *fcich  brought  cut.    tfei   foot   tfe&t  hs  O&OOd   nia  opinio*  upon 
tfc-a   exss- tifi«  tion   that  had   0*00  NMiO  fcy    ihs.    tfttomo.        Thi* 
hearsay,    ood    tfeo  motion   to   strips    froir.    tfcO   roeord    tfe*   MdVOT 
givsn  ob  bit  cirsct  exaaia&tio&  n&om&d  h&vo  tsen  &llo*od.      It 
*a«   act  elo&OOd   thdtt   its  dOOOOOOd  *a*   in  bod   boalta  OOfer*   t-hs 
accii^nt,    u I   it   vol   eheoa  fcy  otfcar  ani  constant   tYidoaoo    laat 
he  »&s   in  good  condition.      Wo  da  not   think    the   srrcr,    t&Offofero, 
enouid   c-ciuss  a   reversal   of   the   judgment.  GffOia&O   v.    Chicago 

City  By.    Co.,   234  III.    964, 

f&t   jurigti.^nt    l«  iffiraad. 

AFFIRMfD. 
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THE  P£0PLS  CF   TBI    8T1TI 
OF   ILLINOIS, 

Defvadiut   la  Krror, 

v*. 

ROBERT  KALLACE, 

Plaintiff  in  Error.   J 
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mrnm  to  sumicifal 

C09F9  OF  CHICAGO. 


MR.   JUSflCg  CURE  DELTWRIB   THE  $?IHICS   OF  THE  COURT. 

The   information  in  this  case   ob&r£ee    that   Rci.tr t  . 
Wallace  on  February   18,    1913,    at  Chicago,      "aid  unlawfully, 
*iiifuiy  *mi   kno*xmly   MNOtru*,    aid,    cause,    afcet  and  £oni/va 
at   the  oeiln^uency   of  OM  f'crothy  Fochenbuach,    a   nine]    f«wtle 
child   under    the   age   of    18  year*?,    to-*it,    16   years,    and   did 
than  un.j    there  knosir^ly  and   sillfuly  do  acts   that  uirectly 
rroduceo,    \  romotsa  and  contributed   to  conditions  ahieh  rendered 
said  Dorothy  Pochenbuscb  a  delinquent  child,    in   that    the   ea ia 
Robert  Wallace  did    then  ana    there   take   the  said  Doroth}    Boefean- 
busch   to  a  room  in   the  Ontario  Hotel   at  924   No.    Clark   6t.    ir. 
the  City   of  Chicago,    contrary    to    the   fors  of    the   et&Uts,e    etc. 

The   judgrtant   ie   Bought   to  be   reversed  uccn  aaaign- 
sents   that  error  see  coeasitted  by   the  court   in  overruling    the 
Kotion  of   the  asfecdant   to  quash    the   information,    aad  also    the 
notion  in  arrest  of  judgment.      That  portion  of    the   infarn&tioa 
acting  sith   the  sords,    "16  years,"   charges   a  crie:e   in   the   lan- 
guage of    the   statute.      Thd   r— (ilatag  portion  afeevlx       .    raj     raed 
ae  surplusage.      In  our   opinion  "the  nature  of  the  offense,"   as 
est  forth,    "stay  ae  easily  understood,"   aad    section  6  of  division 
II   of   the  Criminal  Coda  aayllea. 

The  judgment  will   be  affirmed. 

sFTZRHS. 
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THE  PEOPLE  OF  TBI  STAT!  ^F 

ILLISOI-. 
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Defendant   in  Error,  ) 

)     EBfQF   TO  KOTXCIPal 

wt.  mn^  I  C0UFT  0F  CK1CAC0- 

Plaintiff   in  Error.  ) 


*?R.    JUSTICE  CURI   DELIVERED   THE  OPIKTOM   Of  7!!£  COURT. 


Defendant  wae  found    to  fed  »gKllty  of  eric  inn  1   of- 
fense of  aiding,    abetting  tad  contributing   U>    the   state  of  de- 
linquency of  a   carte  in  child,"    ate.        The  writ   of  error   froir. 
thia  court  *ae  filed   in, the  Kuniciral   Court   on  July  31,    111.;, 
and  on  that  day  alec  a  etay  bond  was  entered   into  and   filad. 

It   ife  urged   that,  the  judgment  should   b«  r 3  versed 
because    the  record   aho*e  no  arraifagant  and  plot,,      Uron  rjfsrsnce 
to   the   record  *e   fin;;   that  arraignaent  and  ple«   arj   ahow*.        It 
is   saia,    bose^ir,    that  on  Aur.ust   i,    1S1J,    an  order  *as  entered 
•expungin?    froc    filas  tad  record      the  ordsr  of  June  27,    1^13, 
showing   arraignment  and  plea."        If  such  an  ora«r   at*   tattrtd 
it  *&u  after    the   salag  out  of    the   erit   of  err-  at   filing 

of   tha   aaaa,   end  «ay  not  ba  considered  by  us.        The  record  must 
be   taken  as   it  stood  on  the  d&y  of   the   ietsusnes  of   tha  *rit   of 
error,    *hich  «aa   tha   beginning   of  ■   new   suit.      Clear*    v.    Holcres, 
228  111.    &77. 

The   record  sfca*s   that   tha   trial  was  by  consent  before 
the  court  without  @    jury,   and   in  tucb  mum    the   failure   to  ar- 
raign  ie  n>  t  revsreibie  error.      Johneon  v.    This  Paovla,    32   111. 
214. 

So  action   to  quash    tha   information  Ml  m4».    and   the 


" 


. 


.  - 


record   does  not  contain  a  bill   of   axcsr ticne.      The   information 

ia   in   the   folio* ing    fortt: 

'That  I  thai  kf41vilie,    lata  of   the   eaid   City   of 
Chicago,    heretofore,    to-*  it:    on  or    -tout    the    16th  day      f   J  una, 
A.    £.    isJIi,    at    the  City  of  Chicago  afOTOOaid,    Aid    fthaa 
there   contribute    to    the  delinquency   of   OBO   Anita   fhita,    a 
female   of  previous  chaste   life  oadox    tho   ace   of  eixl 
years  by  aapplylng   box  alth  elothiag  tad  poraaadlaa;  h*r   to 
visit   houses  of    t!l*f0JM  »itb  oa«   Claroaoo  Joaataga,    aad  did 
kaowlagly  do   euch  acts   that    <irectiy  produced    ths   conditions 
which  rendered  such  child  a   dilin^uent   child,    viol.    Sac.    43, 
H.   B.    Chap.    38  Revised  8  tats  too,    contrary,"    etc. 

In  our   opinion  aa  offence  sas   charged  by    thll    infer- 
a-;  tion,    though  defectively.      It  oaa   feharoforo   necessary,    in  ordaz 
to  raise    the     u*etion,    for   the  defendant    to  isaka  a  motion   to 
quash.        Long   v.    The  Psorle,    155  111.    435. 

The  judgment  will  be  affirmed. 

afTIHXCS. 
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hi,    doing  business 
FRED  3,   JAW   a    COWPASY,    ( 
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Defendant  in  Krror,  ) 

)      I 
vs.  J 

J      04  U  CHICAGO, 

IliJ^Ao  E,  D.  BRAPLS?  an;  ■      .      J 

LILhU,  Executors  of  the  estate       ) 

of  AUGUSTA  R.  FiXZSiliGKS,  deceased,    } 

Plaintiff*  in  rror.     ) 


.  JUoTiCii  IteGUftBL?  BlLIV»fflKD  TH8  cilNIGK  OF  Mfl   ... 

Augusta  ■'«'.  -itz.  Lons  died  ?.arch  20,  1911.   Among 
other  effects  left  by  her  .,-ere  two  coach-horses,   '-'red  ::.  Johp, 
plaintiff  below,  a  dealer  in  horse  feed,  furnished  feed  for  the 
horses  during  harch,  April,  Jay  and  part  of  June,  deliveries 
sufficient  for  a  .-r.onth  being  :>ade  on  tne  first  day  of  each  cf 
said  months.  3  iaintif f  filed  a  ul&ixsi  in  the  I  robate  Court  of 
Cook  County  against  the  estate  of  ;.rs»  •-'its-jiuons  for  the 
amount  of  his  bill  for  feed  furnished  during  these  months. 
The  court  allowed  only  for  the  delivery  of  ..arch  i;t,  ana  dis- 
allowed the  remainder  of  the  account  as  a  claim  against  the 
estate,  ilaintiff  then  sued  Thoiaas  i I '.  u,  hradley  and  John  .  . 
iillis,  executors  of  the  estate  of  Augusta  ?,.  Fits£ittMl8|  r,e- 
oeaaed,  for  the  bnletnce  of  Ills  claia,  and  obtained  this  judg- 
ment, which  the  defendants  seei  to  have  reversed. 

jtt40ttMtt  runs  against  Bradley  r,nd  Llllia  as 
executors  of  the  estate  of  Augusta   .  PitsSl aons,  "to  be  paid 
in  due  course  of  administration."   .vac,-,  m   judgment  was  improper. 
Ho  action  will  lie  against  an  executor  in  hi  a  representative 
character  upon  a  claim  nti&ab  accrued  subsequent  to  the  death  of 
the  testator.   Foley  v.  .: uanv/ay ,  71  ill.  3cC;  1  or;{?Kn   v.  Morgan, 
63  111.  196.   As  stated  in  eye,  vol,  IE,  page  880,  and  supported 


by  abundant  authority,  the  general  rule  ia   that  no  action  r.'ill 
lie  against  an  executor  or  administrator  in  his  representative 
charaotcr  except  u;  on  some  ciaJbi  or  deraand  which  existed  against 
the  testator  or  intestate  in  his  lifetime,  and  if  a  0l*ln  or  de- 
mand accrues  in  the  tidie  of  the  executor  or  administrator  he  is 
.liable  therefor  only  in  bis  persona;  character.  Contracts  of 
executors  and  administrators,  altnougii  raade  in  the  interest  and 
for  the  uenefit  of  the  estate  they  represent,  if  mads  upon  a  new 
and  indei  endent  consideration  ;uoviri{.:  between  their  promisee  and 
themselves,  are  their  personal  contracts,  which  do  not  hind  the 
estate,  and  t  iey  must  be  sued  on  these  contracts  in  their  indi- 
vidual and  not  in  their  representative  capacity,  the  fact  that 
they  are  described  in  a  contract  as  representatives  does  not 
affect  the  rule,  and  although  they  are  risked  in  tne  declaration 
or  comjlaint  as  representatives,  this  will  be  considered  merely 
descriptio  personam ,  and  will  be  treated  as  surplusage  or  as 
intended  to  show  the  nature  and  origin  of  their  liability;  it 
cannot  affect  the  forsa  of  the  judgment,   3o  where  the  pleadings 
disclose  a  cause  of  action  by  one  against  a  person  in  his  in- 
dividual capacity,  the  superadded  words,  as  "executor,"  "trustee," 
etc.,  should  be  rejected  as  dcBorip/ti,o  personae,  .Veroonal  rep- 
sentatives  MMt  be  sued  in  their  individual  capacity  on  notes 
or  bonds  executed  by  them  or  on  contracts  jaade  by  them  for  the 
payment  for  services  of  an  attorney.  They  also  must  be  sued  in 
their  individual  c.-pricity  for  *Ofk  and  labor  performed  at  their 
request,  and  they  are  liable  individually  for  soods  furnished 
at  their  request. 

Ko  reason  has  been  presented,  raid  none  occurs  to 
us,  v/hy  an  executor  v»ould  not  oe  liable  individually  for  feed 
purchased  dunn,;;  Ills  administration,  for  live  stoc  shibb  io 
part  of  the  estate,  sltbSUSl  bf  .ay  not  directly  have  ordered 
the  purchase  of  feed,   r^nevcr,  this  particular  question  may 


be  determined  upon  another  trial. 

While  the  testimony  of  the  superintendent  for 
the-  plaintiff,  testifying  aa  to  the  account,  is  somewhat  un- 
certain as  to  the  exact  amount  due,  still  he  does  cay  that 
the  feed  de-bribed  in  the  statement  of  account  was  furnished 
and  that  the  amounts  charged  are  the  usual  market  prices. 
the  affidavit  of  defense  does  not  question  the  correctness 
of  the  statement,  and  there  see/as  to  be  no  well-founded  dis» 
pute  as  to  the  amount  of  the  balance  due. 

i'or  the  error  uoove   intucated  the  judgment  is 
reversed  ano  the  cause  reu&nded. 

ERV3SE3XI)  ASS  RSiSAHIfflJ}, 
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U  EXJ  ,  by  hur  next   /  ) 

Appellant,   ) 

)       GUP 

v».  ) 

} 

•»        ) 

Appellee.   ) 

OOtjttf*  This  is  an  appeal  fro*,  a  Judg- 
ment of  tho  superior  Oourt  entered  upon  a  iirected  verdict 
for  the  defendant.   "he  auit  was  brou.rht  to  recover  the  ar.ount 
claimed  to  be  due  upon  a  no-barahip  certificate,  In  the  nattire 
of  an  insurance  policy,  iMRMMl  by  tht  defendant,  ft  corporation 
organized  under  the  act  of  Juno  IF,  108ft«  for  the  purpose  of 
"furr.ishlm:  life  indemnity*  upon  the  asaessrrort  plan  to  the 
widows  or  hoiro  of  deooaaod  MMfears,   BtM  membership  certifi- 
cate or  policy  was  issued  to  Frank  B«  fiaton,  the  father  of  the 
plaintiff,  or.   April  B0S  18M«   It  provides  thtt  in  ocr:sidera- 
tion  of  the  payment  of  all  dues  ad  aaaeaa^erta  •  d.e  pursuant 
to  tho  by-laws,  the  company  will  pay  £3,000,  "and  all  moneys 
p..ld  on  the  policy  in  aasoaamenta"  ,  to  the  wife,  children  or 
heirs  of  Eaton  within  sixty  days  aft'-r  notice  ar.d  satisfactory 
proof  of  his  deith;   that  any  failun;.  to  pay  assessments  "as 
provided  In  conditions  printed  or  the  back  of  this  policy,  shall 
forfeit  the  membership*  of  the  insured  "and  all  benefits  arising 
therefrom*;   that  the  insured  la  permitted  tc  reside  in  any 
settle  ?  portion  of  the  .Vostorn  Hemisphere  lyinp;  north  of  the 
Thirty-uoccnd  Parallel  of  north  latitude,  at  all  seasons  of  the 
year,  and  in  the  United  Jtat*s  lying  south  or  tho  Thirty-second 
Parallel,  excepting  from  July  1  to  November  1,  in  each  year,  and 
in  certain  described  part3  of  the  Kastorn  Hemisphere;  that  he 
may  »lM  "pass  as  a  passenger  by  the  usual  routes  of  public  con- 


v?3yance  to  and  from  txr.y   port  or  place  withlr  the  Units"  thus 
described,  but  if  ho  shall  *t  any  tirae  "paso  beyond  or  bo  .*5.th- 
out  the  foror,oir\E   limits  •  »  #  or  if  ho  sliall  enter  into  mili- 
tary 'service,  whether  voluntarily  or  otherwise  (the  nilitla  arfcin 
^ot  in  actual  service  alone  excepted),  without  the  consent  of 
thia  '...crnpany  previously  silver  in  writing,  «  •  ^  then,  in  each 
and  in  every  of  the  foregoing  caso<i,  this  Policy  shall  become 
null  and  void,  and  the  wido R  and  heirs  or  devisees  of  said  nan- 
ber  shall  have  no  clains  for  benefits  on  this  Goapany",  upon 
the  back  of  the  policy  are  printed  the  constitution  and  by-laws  of 
wbpony  and  they  are  expressly  declared  to  be  a  part  of  th*  con- 
tract. Motion  4  of  article  i  of  the  constitution  provides  that 
"upon  the  death  of  ary  n«r<ber  an  aaaesanent,  lncrea  -in?'  with  ftgoa 
shall  be  triad©  upon  the  surviving  Hiiiftun  (provided  an  assessment 
is  needed)  according  to  the  following  tavle  of  rates"  (giving  & 
schedule  cf  rates)*  "but  r;  -     t  shall  be  sade  so  long  as 

the  Boney  in  the  loath  fund  will  pay  the  T?taxinu:rt  loss  in  full". 
sections  1  and  8  of  article  V  of  the  constitution  provide  that 
"seventy-five  per  ot*nt.  of  all  Moray  NPioiag  or  accruing  frora 
assessments  shall  b*  placed  to  the  credit  of  the  death  funi,  *hich 
shall  be  used  for  no  other  purposo  than  the  payment  of  death 
louses" j  and  that  "all  other  BMMOJW  shall  bs  placed  in  a  con- 
tingent fund,  out  of  which  the  expenses  and  emergencies  are  to 

i,   and  all  the  remainder,  or  surplus,  ahall  be  invested  in 
WMM  reliable?  trust  for  the  pojfont  of  the  ;?omls,  as  herein 
provided" .  The  bonds  thus  referred  to  are  described  in  later 
clauses  which  provide  that  ?it  the  MSA  of  eaoh  ten  years'  meinbor- 
ship  each  rauftir  ahall  receive  m   bond,  bearing  three  p«r  cent. 
interest,  for  suoh  a  proportion  of  the  surplus,  as  all  the  raonoy 
pail  bf  him  during  such  ten  years  bears  to  the  whole  amount  ro- 
oelvad  by  the  Company  during  the  same  period.  Article  VI  of  the 


■ 
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ooratitutlon  provides  that  upon  tho  death  of  ©rich  member,  "of" Quid 
It  be  neooaeary  to  maVo  an  fteaOMHBOnt**  tho  Ooiftjuny  shall  Bond 
by  ..11  to  t •■■<*  latst  recorded  pout  office  address  of  every  Mftfeer* 
ft  notice  ootttftlfilng  the  rant*  and  residence  of  the  deceased  mem- 
ber, and  the  amount  due  fror:  the  raonbor  to  whom  the  notice  is 
sent?  that  ouch  notice  aliail  be  deemed  and  taken  to  be  lawful 
and  aufficlont  notice  of  ouch  assessment;  and  that  "ahould  anyone 
fail  to  forward,  ft*  Indicated  in  the  notice,  the  amount  thuu  due, 
for  a  period  of  ton  (10)  days  after  the  date  of  said  notice,  he 
shall  forfoit  his  nwrabership  and  all  benefits  arising  therefrom". 

It  appears  fror.  the  evidence,  that  or  January  11,  1808* 
sundry  olains  sore  approved  by  tho  board  of  directors  and  two 
aaaeoajTS'-rts  were  ordered  to  be  lsviod  on  the  survivi nr  members, 
notice  thereof  to  be  r.ivon  February  1,  1898 1  that  ft  notice  of 
these  assessments  wan  nailed  to  Frank  R*  Eaton,  at  Lacrosse,  iVla- 
ccrsin,  where  Eaton  was  living  at  that  time;  that  :;aton  did  not 
pay  tho  aoaeaamento,  and  that  the  record  of  hi*  policy  on  the 
Policy  Register  of  oha  gipMMiMiy  was  stamped  "Cancelled  for  Ron* 
pfeynont*  POO*  1888* .  In  April,  2898*  Eaton  enlisted  in  tho  united 
states  military  eervice  during  the  war  with  Spain,  and  wa«  oont to 
Porte  hico,  where  he  contracted  malaria,  fror,  onion  be  died  in 
I.ovenber,  1898*  leaving  no  widow,  but  leaving  bio  surviving  one 
ohild,  the  plaintiff,  then  about. three  years  old.  .icon  after  hie 
death  a  guardian  was  appointed  for  the  ir.inor  child,  and  in  June, 
1899*  tho  guardian  wrote  a  letter  to  the  defendant,  requesting 
payment  of  the  life  insurance  and  enclosing  an  obituary  notice 
clipped  from  a  newspaper,  stating  that  Eaton  had  enlisted  in 
the  third  regiment  of  11 ftOOUftlU  volunteers,  had  gone  with  his 
•onpony  to  Porto  Rico  in  August,  1888*  and  om  there  stricken 
with  malarial  fever,  from  which  ho  died.   PO  this  letter  the  horn- 
par  -y  replied  that  Set  on*  ft  policy  had  been  cancelled  for  v.cn-payr.ent 
of  thO  February,  1690,  assessment,  and  that  "therefore  there  la 
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no  fllAia  flgfllnflt  this  .;onpary  or  account  of  aaid  polioy". 
Ifelfl  oult  was  brought  on  the  polioy  more  than  tun  yearn  lat*r, 
in  OfltOto  r  1909,  several  plea»  *flrfl  filed  to  the  declaration, 
and  rflpliofttlOttfl  to  theao  pleas  'sqvo   filed.  Hon©  of  the  pleao 
aet  up  any  defense  on  account  of  baton's  enlistment  or  travel 
Dflyond  the  liraito  described  in  the  policy.   During  the  trial, 

j-ver,  it  wad  agreed  by  counsel  in  open  court  that  the  defend- 
ant might  introduce  any  evidence  proper  to  be  introduced  under 
any  plea  which  flight  properly  and  legally  be  pleaded  to  the 
declaration,  and  that  the  plaintiff  might  Introduce  my  evidence 
■pro-p&r   to  be  introduced  under  any  replication  then  on  file  or 

could  be  filed  in  answer  to  any  auoh  plea  of  the  defendant. 
ro  utttff  the  necessity  for  waking  the  flfl— OflBNHSt  of  ?&  ru- 
ary  1,  1  98,  the  defendant  introduced  Ito  reoorde,  showing  that 
.•X   ■  MMtlng  of  UM  BOflffti  of  lirectora  in  January,  10-OC,  proofa 
of  the  death  of  two  metsbera  were  submitted  and  that  claims  to 

BMQtmt  of  nearly  $90*000  were  approved,  whereupon  a  resolution 
for  thfl  assessment  was  adopted.  This  resolution  recitea  that 
"  vh ureas,  tho  ortuary  loaaeu  allowed  are  about  to  bflflflfltt  due 
and  payable  an t  there  is  no  money  in  the  Death  Fund,  (aa  ■hflflll 
by  our  books)  to  pay  tha  aase",  therefore  it  la  resolved  that  two 
assessments  be  raade  to  pay  ti?o  specified  death  clairea,  such 
assessments  "to  be  issued  February  1,  l:'9n",  and  that  one  notice 
for  the  two  asaeaereenta  be  wailed  to  all  policy  holdero,  uefard- 
ant  alac  produced  oral  testimony  to  tho  effect  that  thera  was  no 
rroney  in  the  death  fund  at  tfct  date  of  fchs  lsvy  of  the  aaaesanent. 
Hm  bOOkfl  aid  reports  of  the  company  ahowed,  however,  that  tho 
Company  had  in  ita  "contingent  fund"  aaaeta  of  mora   than  |8O0fO9O 
in  excess  of  all  pending  claims  against  the  Company,  of  which 
aaaeta  there  flftfl  then  a  sufficient  amount  in  oaeh  to  pay  all 
ponding  death  claims.  At  tho  conclusion  of  all  t)*e  evidence,  the 
court  instructed  the  Jury  to  find  &  verdict  for  the  defendant. 
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It  ia  first  ur-ed  that  th«  defendant  waived,  or  w  si 
estopped  fron  interposing,  any  def  -nee  oth*r  than  a  forfeiture 
for  non-paynont  of  MHMHMMMKtfa*  because,  it  la  said,  when  de- 
mand for  payment  MM  nade,  the  Company  based  its  refusal  to  puy 
upon  that  sole  ground,  although  It  nut  then  fully  inform;!  aa 
to  the  facts  regarding  RgtttsHi  military  service  and  of  his  going 
beyond  tho  territorial  limits  varied  In  the  policy.  B*  think  the 
contention  ia  not  tenable.  nnn   insurance  company  is  not  re- 
stricted in  its  defense  in  an  action  on  a  policy,  to  the  reaoona 

In  its  refusal  to  pay,  if  It  does  not  appear  that  the 
plaintiff  has  bean  nsial<&d  or  influenced  to  his  injury  by  the 
omission  or  failure  to  sot  forth  other  reaacna*.  Weston  v.  Jtuto 
Mut.T  Life  Asa.  GoVii  B9M  111.  498,  501.   rhore  is  no  evidence 
that  the  plaintiff  or  the  plaintiff •e  guardian  was  in  any  manner 
misled  or  influenced  to  her  injury  by  the  failure  of  tho  Company 
to  assign  other  reasons  for  its  refusal  to  pay  than  th©  non- 
payment of  assessments. 

It  ia  next  urged  that  tho  defendant  cannot  raise  tho 
defense  that  the  deceased  violated  the  provisions  of  the  policy 
rtgnrrtlwg  realder.ee  and   jniliiwvry  service,  because  such  defense 
was  not  specially  pleaded.  We  think  plaintiff  li  bound  by  th© 
stipulation  upon  this  point  entered  into  in  open  court.   It  is 
true  that  no  formal,  signed  stipulation  was  mde  and  filed,  but 
i  :     record  shows  that  during  the  trial,  after  a  dlsouaslon  con- 
cerning tho  state  of  the  pleadings,  the  court  Mdt  the  following 
statement:   "Let  the  record  oho*  that  it  is  agreed  by  counsel 
for  both  parties  that  there  my  be  introduced  in  evidence  in 

tnf  evidence  in  support  of  any  plea  which  night  proper- 
ly, legally,  be  pleaded  to  the  declaration  now  on  filo",  oto. 
MM  record  does  not  show  that  plaintiff's  counsel  objected  to 
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this  statement  of  th«  court,  or  that  ho  slgniflod  in  any 
MMBMV  or  form,  him   dtaair©  or  in tent lor  to  dlasont  th«refr   , 
Kli  til»M«  at  that  fclM  Ml  equivalent  to  acquiescence  on  'Is 
part,  as  the  case  was  tried  thereafter  on  that  theory,  he 
cannot  now  be  hoard  to  assort  that  ha  did  not  so  stipulate. 

It  ia  also  claiaed  that  the  February,  1898,  aaaeaa-jsnt© 
were  invalid  because,  it  ia  said,  the  proof  doeu  not  show  that 
the  assessments  were  necessary.  There  is  no  evidence  to  oontra- 
diot  the  defendant*©  evidence  upon  this  point,  via:   that,  at 
the  tin©  of  the  levy  of  IteN  assessments,  there  waa  no  money 
in  its  mortuary  or  death  fund,   in  view,  however,  of  the  fact 
t'iit  the  evidence  shows  that  the  Company  had  a  surplus  fund 
■Mounting  to  ^300,000  in  ©xoeos  of  all  ponding  fltiUMJMg  it  ia  in- 
flated by  appellant* a  counsel  that  it  m  the  duty  of  th©  defend- 
ant to  us©  this  surplus  for  the  payment  of  accruing  death  claims; 
BOA   that  so  long  as  there  was  enough  in  th©  surplus  fur.I  to  pay 
the  accruing  losses,  it  MM  unnecessary,  and  therefore  contrary 
to  the  by-laws,  to  levy  an  ■  ■MIMllitnt  i.  Appellant  *a  oounsel  have 
cited  a  number  of  oases  in  which  such  a  rule  MM  applied,  but  in 
©aol"!  of  such  Ottoo^  it  appears  either  that  the  la.v  tinder  Rttldi  the 
corporation  mm  organised,  or  the  by-laws  cf  the  cor.x:<r  -.Ion, 
contained  a  provision  to  the  effect  that  no  iMMMMt  should  be 
made  whenever  there  MM  sufficient  money  in  the  treasury  to  pay 
the  pendir.g  death  claims.  CM  law  under  which  the  defendant  cor- 
poration MM  organized  authorized  it  "to  provide  by  by-laws  for 
the  accumulation  of  a  surplus,  general,  or  guarantee  fund*  to  be 
invested  in  convertible  securities,  and  used  "only  for  mortuary 
assessments  without  assessment,  or  applied  in  payment  of  future 
assessments,  or  otherwise  used  for  the  promotion  of  the  object 
or  ob J ©ota  for  which  such  funds  are  specially  provided  and  set 
apart".   (iiurd»a  Stats.  1885,  p.  753L)  Tho  constitution  of  the 
defendant  '.;ompany  provides  for  the  ore^tion  of  two  funds,  one 
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known  aa   the  Rcrtuary  or  death  fund,   and   th*  ether  a  oontir- 
rent  Ootid;      that  seventy-five  p^r  cant,   of  ill  motmfm  realised 
fron  MHimwUi   si  ail   be   placed    to   the   credit   of  the  death  fend* 
tfhir.h   fnnd  srall    be  used  solely  for  the  payn^rst  of  death  losses: 
that  the  remainder  shall   be   rlacjd   in  the  contingent   fond*    which 
fund  is   to  he  used,   first,    for    the  payment  of  all   exponsea  and 
•t    fill    e-er^&ncies,    and   seoo^i,    to   be    l»»eeted  and  held   M 
co  rity  for  the  payment  of  the  bonds  provided  for   in   the   mm 
jstitutlor.      these  horde,   when   Umoftf   Kg?  bs  used   for  the  pay 
Wat  of  HIMiPHsUf    or  hsld  by  ths  member,      rfcsse  previ el era  of 

constitution  ard  by-laws  aers  printed  Upon  the  baoJr  cf  Salens  *e 
policy  *od   sere  expressly  s*ad©  a  part  cf  feia   contract.      I*,  carrot 
well   be  claimed  that  there  «M  anytbJr-.-  unlawful   ir   ttU   MW»» 
laticn  of  auch  a  surplus  fund  t»  vies  of  theee   statutory  arid  con- 
tractual  provisions,      obviously,    it  would  be  isspcssibls   to  "'aeou- 
■K&aW   any   er.-.cb  fun-1,   if  r.o  valid  aaaeeaTsent  could  be  Tjyie  so 
M  there  na  a^y  surplus  sufficient  to  pay  pending  claims, 
or  do  we   think  there  le  anything  in   the  el&tff  ths^t  the  ihmh 
T.er.ts  WKI  excessive,      gfee  evident*  shows  that  a  ffWfcar  of  ether 
death  claims  ssre  ■ejiiliniij,  and  had  been  approved  prior  to  the  leey 
of  these  asaessrenta.      Ur.-er  AtfW  lent*?-  constitution,  it  would 
fcave  hftd   the  right  to  levy  an  assessment  upon  the  de*ith  of  east* 

.r.     Instead  cf  so  4einr,  however,   after  the  death  cf  eight 
or  ten  nenbere,   two  assessments?  only  «ere  levied.      ■■   think  it 
appears  t&at  those  fces  am—iOTBiifa  were  recess  ».:.ry,   under  the 
circumstances  shown  by   the  evidence.      There   is  nothing  in   the 
record  to  show  that  the  death  losses,   for  which  the   February, 
1   "... ,    eiueSilWHHnljll  NTS  levied,    were   In  any  sense  "e^erge^cy'' 
l.Gata,     iiBnoe,   under  the  by-la*a,   they  ser^  not  properly  payable 
out  of  the  o-cretinger.t  fund.     The  IftDgaac*  of  the  statute   in 
question,   and  the  provisions  Of  £'  c   constitution  end   by-lass  of 
the  defendant,   clearly  imply  that  when  a  aurplus  fund  is  created, 


the  or.iir.ary  death  olaiwa  shall  not  bo   paid  out  of  ouob  fund 
OJDOOpt   lr    SOOO  Of   MM   e-ier^ency,    such  an    (probably)    the  fail- 
ure of  ar  oiraooirawtrt  to  product*  ■  nnfficient  ornmt  to  ~av  ta 
full   ths  claims  for  which  the  aoaaasoaama  MM  n<ada,   or  an  epidemic 

•-  tlM  naaboio*  MP  ■*■•  siwllnr,  extraordinary  or  vammmtH 
occuxrmmu* 

roaminlisg  gHpatlOlta  mfood  and  diacuaaed  by  coun- 
sel ar--   included   in  th*   gOMOffOl   ftOOt^BBMOlt  that  the  court 
erred   in  directing  a  verdict.     Upon  that  question   the  rule  in 

state  la  stated  a»  follows  in  Wallner  v,   gfogOgg  Tracti en  vo,, 
II.    I49j    1581     The  question  orooanfcofl  by  auch  a  Taction  la 
rot  neceeaarily  -j-  a  a  sbethor  the  evidence  tends  to  support  the 
allegations  of  the  declaration,   but  la  whether  there  to  evidence 
legally  fconftigf  to  sustain  a  verdict  oflfttoot  the  party  aalrl&g 
the  notion.      (^olf  v.   OhioafiO  g|gj  FElnfdng  Co.,   33S   111.    501.) 
The  question  therefor©  depend©  upon   the  character  of  the   laoQO* 
N*BT0  evidence  of  an  affirmative  defense  i^  offered,    aa  in  this 

,    it  is  proper  «.o  direct  a  verdict  for  the  defendant,   even 
though  all   the  OVOBTOOJBtO  of   the  declaration  are  proved,    if  the 
evidence  of  the  affirmative  defense  Is  not  contradicted  or  ex- 
plained".    Applying  thia  rule  to  th$  facts  of  thia  OOAO*    00  find 
ahot  there  were  several  sTfirrsative  defenses*      that  there  was 
evidor.oO  tordlnf  to  prove  all  of  auch  defenses  and  none  con- 
tradicting or  explaining  the  same,      It  OOO  shcrtr,    arithout  con- 
tradiction,   that  the  deceased,    In  violation  of  tfto  cordStiona  of 
his  policy,   entered  the  ssllitary  ^service  of  the  United  states 
without   the  sritten  conoent  of  the  defendant;      that  without  such 
consent  he  also  passed  beyond,   and  ronoiisad  without,    the  terri- 
torial litnits  described   in  the  policy  contrary  to  the   stipula- 
tion-   thereof?     and  that  he  failed   to  pay  two  valid  asseas'rtfnta, 
after  duo  notice  thereof  had  been  ftiver  hi?s  in  accordance  with 
t'  |   by-lawa.      Uncontradicted  proof  of  any  ono  Of   these  aff  iraative 
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liffflauMfl  would  have  been   MBffl«l«fit   to   Justify   the   OOUTt   tl9 

directly  a  verdict  for  the  defendant.       Bu   f.-.cts    Nktltg  t&3~ 
&lspat*dj  the  ianM  pro— ufd  «•*••  ia*g*a  of  few*     Tfei«   •  ?ir,£ 

true,    It  felloe  that  the  oo**rt  did  not  err  Ln  directing  the 
|ory  te  rvtuna  a  wr4l«t  Par  Hn  flarwulaut , 

It  Is  aoptetgtttf  that  tin  restrictive  a end it  Ions  in 
the  policy  are  contrary  to  public  policy  and  void*     90  decision 
tc  th&i  effect  has  hewn  sited  Bad   W)  5mo&-  cf  none.     M   roe  no 
reason  atqr  parties  to  an  insurance  contract  nay  net  a&iraa  upon 
Kteib  ccr.lit  I  org  if  the?   MM)  fit   to  dc  so  In  g8tf4  faith  aaat  srith- 
out  ocrrpvlaion. 

Pear  the  **a  torn  ir'dcaied,   the  fq&gaent  of  the  .:>vp©rior 
ount  sill  ho  affirmed. 

APFIi-        .. 
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BOORty  By  thia  appeal  it  is  acus-ht  tc 
/ 
reverse  a  decree  of  the  Jrouit  Jourt  <S  rot —tag  appellants* 

bill  of  corapl&int  for  *ant  of  equity  and  granting  relief  as 
prayed  in  the  oroea-bill  of  orw  of  the  defendants.   Etta  original 
bill  resite?  Mm&  tha  iltrtlffit'ltWjt  Bull  ill  I,  Friedman  and  Joseph 
Prl«dKtt»*  sold  tha  complainants  oortain  diamonds  and  jeselry 
f  r  pSTO&t   p^-rt  of  which  waa  paid  in  cash  and  the  remainder  by 
giving  ths  note  of  Baa  §*m»tt  for  §1700  payable  in  thirty  days 
to  the  order  of  David  J.  1TT1  iiHimi l|   that  at  the  ti^e  of  the  sale, 
IfeM  Friedsans  guaranteed  the  weight  of  the  diamonds  to  tea  as 
;t-.;t'.d  upon  the  tags  attached  to  the  various  plec«a  of  Jewelry, 
and  agreed  "that  if  the  stones  sere  not  of  the  value  and  weight 
■Bd  oharaoter  ma   shown  upon  the  tags  respectively,  any  deficiency 
ad •;' %%   to  deducted  tram  mtoh   note";  that  being  unable  to  di  sposc 
of   the  jewelry  within  thirty  days,  coerplainanti?  paid  ffQ&   on  the 

,  and  Baa  8a*B*rfct  gfvn   a  new  note  for  the  b&iarce,   1000, 
payable  in  sixty  daye,  which  was  executed  ar.d  delivered  "upon 
the  siaa  SO -ditions  ard  agroaavflfc"  as  tha  §3.790  note;   that  com- 
plainants then  sold  MMM  of  the  jewelry  to  various  customers, 
all  of  which  was  returned  to  tharai  and   they  uers  obliged  to  refund 
the  ncney,  because  the  jewelry  so  sold  was  not  of  the  weight 
and  character  represented  by  the  tags;   that  complainants  then 
examined  the  jewelry  and  discovered  that  nearly  all  tlM  iiaraonds 
were  under  weight;   that  they  eoranunicatrsa  the&e  fasts  to  the 


Wrft'tHMUU  and  demanded  a  return  of  the  -..oney  paid  and  a  cancel- 
lation of  thss  rote,  or  "an  andoable  adjustment  In  accordance 
with  the  true  state  of  affairs*,  but  the  rtr-iedssana  refused  to 
do  eithvr,  and  thereupon  e  :t«r©d  into  a  conspiracy  sith  tin  de- 
fendant TMTlMy  to  defraui  cciplainanta,  shereby  the  note  was 
transferred  to  Xansey  with  full  knowledge  of  the  conditions  under 
shioh  the  note  saa  given;   that  Tansay  brought  suit  on  the  note 
in  the  municipal  Court  of  Chicago,  an (3  that  unless  retrained  ^>y 
injunction  frosn  prosecuting  that  suit,  complainants  will  ^e  un- 
able to  present  their  equitable  defence;  and  that  the  defendants 
are  "financially  wholly  irresponsible*.   H»  bill  prays  that  the 
contract  of  sale  and  the  >lf!00  note  be  cancelled,  that  the  suit 
in  the  Municipal  Court  be  enjoined,  and  that  the  Friedrnans  be 
required  to  refund  the  soney  paid,  a  preliminary  injunction  was 
issued. 

The  defendant  Tar.say  answered,  denying  that  h©  had  any 
knowledge  of  the  aliegsd  transact iona  between  complainants  and 
the  Krisdsnana  and  averring  that  without  any  fraud  or  conspiracy 
the  ilOOO  note  was  assigned  to  hiw  before  raaturlty  for  a  valu- 
able consideration.,  and  that  he  is  the  l«gal  holder  and  owner 
thereof,  defendants  Joseph  and  David  f.  :;riod?riari  answered,  ad- 
mitting the  sale  of  the  jewelry,  the  giving  of  the  note  for 
|1TM  and  the  later  one  for  *10O0,  but  denying  their  allseed 
financial  irresponsibility  and  denying  that  they  guarantee*!  the 
weight  and  quality  of  the  diarsonda,  as  alleged  in  the  bill  of 
complaint,  and  alle^in^  that  the  .-.1000  note  had  been  sold  to 
:ar!-ey  prior  to  the  naturity  thereof  for  a  valuable  consideration. 

P.eplioations  were  filed  to  these  anawor«  and  Tan.*ey 
flltsd  a  orcsa-bill,  praying  that  the  complainant  Sara  -Sarr.ett 
be  required  to  pay  his  whatever  should  be  found  .due  upon  the 
note.  To  the  cross-bill  ^as  Harnett  answered  that  the  note  was 


- 


tra-of erred  to  TamUj   without  any  consideration  and  that 
fursey  was  rot  a  bona  fide  holder  of  the  note,  A  replication 
Mtag  filed  to  said  answer,  the  oau«e  sas  referred  to  a  raster 
in  chancery,  who  took  tho  evidence  and  reported  the  sa&e  with 
hia  conclusions.   The  ssaater  found  the  facta  regarding  the  sale 
to  he  substantially  aa  alleged  in  the  original  bill.  Bt  also 
found  that  Xanaey  took  the  note  in  question  for  an  old,  pre- 
existing debt  for  lnauranoe  money  ami  other  accounts:  that  "he 
did  not  take  it  outright,  as  relying  on  it  for  the  payment  of  ths 
debts  in  question,  but  relying  on  Friedman;  that  the  Jewelry 
sold  was  the  property  of  tho  deceased  father  of  the  iriedmana 
and  that  the  sons  "had  no  right  to  use  the  note  to  discharge  their 
osn  dsbta";  and  concluded  that  ?an»ey  wa-3  not  such  an  innocent 
purchaser  of  the  note  as  to  prevent  complainants  frcss  setting  up 
their  defense  to  it.  The  master  recommended  that  a  decree  be 
entered  in  accordance  with  the  prayer  of  the  bill  and  that  the 
note  be  delivered  up  to  be  cancelled. 

-tsndry  Objections  ware  fil>>d  to  the  master's  report, 
which  wero  overruled.  These  objections  were  allowed  to  stand 
aa  exceptions.  ~£hr^B   of  th«  exceptions,  relating  to  the  find- 
ings of  the  mater  with  reference  to  ransey's  connection  with 
the  raatt»r,  carae  on  for  hearln  -  .  efore  the  chancellor  and  «?©re 
sustained*  Thereupon  an  asendramt  to  the  bill  of  complaint  and 
a  supplemental  bill  sere  filed. 

The  araencteent  alleged  that  Tana vy  and  Joseph  Frledssan 
were  partners  in  the  insurance  business;  that  the  transfer  of 
the  note  to  Tanoey  was  a  partnership  transaction  and  the  proceeds 
of  the  note,  if  collected,  "would  be  jointly  owned  by  said  Tanaey 
and  Joseph  Friednan- 1  that  Tanaey  knew  that  the  Jewelry  *old  by 
the  Friedraans  was  not  their  property,  but  belonged  to  the  estate 
of  their  deceased  father,  and  therefore  should  have  known  that  the 

note  belonged  to  the  estate  and  not  to  the-",   rho  supplemental 


., 


bill  all©r«d  that  after  the  original  bill  aan  filed,  the 

PlfnlMli*  settled  all  their  accounts  tH  th  fansey  and  paid  hin 

the 
all  that  was  coming  to  nim  oriAacoounts  for  the  payment  of  which 

t  ©  r.cto  sv  s  transferred?  that  in  such  settlement  !}.  J.  Hi  til 
sar.  beoane  the  legal  owner  ani  holder  of  tha  not**  aai  that  Tan- 
aey  ha-l  no  further  interest  therein.  Answers  wera  filed  to 
the  a-  ended  and  aupple-aental  bill,  and  the  pttiift  was  re-referred 
to  the  master  to  take  further  evidence  m  to  the  icsues  rs&de  by 
thes^  additional  pleadings,   further  evidence  *us  taknn  before 
the  master,  from  srhlch  the  —teg  foun-i  that  at  the-  time  of  the 
sale,  -javid  J,  fy I siliim  had  no  titlfi  to  the  diamonds  arvi  no  ri^it 
to  sell  the  sane,  and  that  oonaeouently  the  note  »as  ^iven  with- 
out consideration;   that  Itoaaty  knew  thess  facts  and  only  took 
tha  note  "tentatively,  in  settlement  of  certain  old  debts,  •  »  * 
but  still  looked  to  the  Friedinane  to  pay  theoe  various  suns  of 
r.oney.*  objections  »ere  filed  to  this  report  and  overruled, 
mn&   MTt  afterwards  allowed  to  atand  as  exemptions.  Upon  the 
hearing  before  the  court  the  exceptions  sere  sustained.  The 
bill  3.5   MMMiftdl  ar<;|  the  supplemental  bill  MfFt  thereupon  dia- 

ed  and  a  decree  entered  in  accordance  with  >he  prayer  of 
the  oros3-blll,  finding  that  Tmnsey  »a.«  the  legal  ©sner  of  the 
note  in  question  ard  entitled  to  a  judgment  against  Stw   Baraet* 
for  the  mount  of  the  aaase,  srith  Interest. 

MB.  ?K16lDino   JUJriG£  FITCH 
BhLIViR&J  m  aPCTlOa  OF  S8I  COIJKT. 
The  errors  assigned  are  practically  all  included 
in  the  single  assignment  that  the  court  erred  in  entering  a 
decree  "wholly  contrary  to  the  report  of  the  master  in  chan- 
cery* .  Or  a  careful  examination  of  the  record  se  find  that 
the  evidence  ©f  fanaey,  as  to  the  circumstances  under  which  he 
beca?3«  Uie  o>nv:r   of  the  note  in  question,  is  uncontradicted. 
i^ross  hie  evidence  it  appears,  without  contradiction,  that  be- 
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fore  the  maturity  o:  the  note  Taneey  acquired  it  for  a  valu- 
able consideration  and  deposited  the  sa^re  In  his  bank  for  col- 
lection. fh$   whole  controversy,  therefore,  turns  upon  the 
question  whether  Tamey  acquired  the  note  in  good  faith  and 
without  notice  ofAdefenae  to  the  same  which  night,  have  been 
nade  if  suit  had  been  brought  thereon  by  the  payee,  David  J. 
Wltil— IU   There  ia  no  evidence  in  the  record  tanding  to  sup- 
port  the  allegations  of  the  supplemental  bill.  There  ia  no 
allegation  ir.  the  original  bill,  or  the  amendments  thereto, 
tfMffglttg  that  the  Friedisare  did  not  have  title  to  the  diamond* 
aiid  Jewelry  which  wtBt%   aold  to  Burnett  and  did  not  have  full 
right  and  authority  to  sell  and  convey  the  sase.   rhs  only  al- 
legation relating  to  that  question  is  a  stateimmt  in  one  of  the 
aoondtsents  to  the  bill  to  fcfaa  effect  that  Tamey  well  knew  that 
the  defendants  frie&tsana  were  not  the  ownern  of  the  Jewelry  and 
knew  th»%  it  *M  originally  the  property  of  the  father  of  aaid 
Friedwana  and  after  hi  a  death  became  a  part  of  his  estate,  and 
that  therefore,  Tan^ey  should  have  known  that  the  defendants, 
Joseph  and  ft*  J.  i-'rie&mar.,  had  BO  right  to  sell  the  Jewelry  in 
tt:eir  own  HM|  and  should  also  iiave  kno-wn  that  sny  net*  given 
for  the  purchase  price  of  the  sane  would  tm   tha  property  of  the 
estate  and  would  not  be  transferable  by  any  one  except  the  legal 
representative  of  the  deceased.  Tansay  adnits  that  he  was  told 
by  one  of  the  priedmns  that  the  note  had  been  given  in  part 
payment  for  certain  diamonds  and  jewelry  which  they  had  sold 
Marnett,  and  that  these  diamonds  and  jewelry  were  part  of  the 
estate  of  the  deceased  father  of  the  priedssana;  but  Joseph 
Friedman  testified  that  hia  sjother  was   the  administratrix  of 
tttt  estate;   that  the  goods  belonged  to  her,  and  that  ahe  had 
;:iven  feda  authority  to  sell  the  saws.  There  is  no  evidence  to 
contradict  this  statement.  Three  eons  of  Mrs.  Friednan  were 
present  at,  and  participated  in,  the  sale  of  those  gooia.  rhey 
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had  possession  of  then,  and  all  three  of  the  aono  testified 
on  behalf  of  the  defendants,  W$   do  not  find  a  aointilla  of 
evidence  to  the  effect  that  anyone  represent injt  the  estate  of 
the  deceased  KriedRan,  or  hie  widow,  ha3  ever  disputed  the  right 
DMA  authority  of  the  three  sons*  to  mice  the  sale  In  the  manner 
in  which  It  see  sade  or  has  ever  asserted  any  claim  to  the  prop- 
erty since  the  sale  was  effected.  It  appears  that  the  note  In 
question  w&c  nade  payable,  by  srutual  consent,  to  David  J.  L"*riod- 
ma%$   and  that  ho  endorsed  the  sarae  in  blank  and  turned  It  over 
to  his  brother  Joseph,  who  delivered  it  to  Tanoey  before  the 
tsaturity  thereof  in  consideration  of  an  indebtedness  to  Tantiey 
•fiSJrogJiting  approximately  £900 .  The  evidence  shows,  without  con- 
tradiction, that  this  latter  transaction  was  entirely  outside 
of,  and  h  virg  no  connection  with,  the  p&rtnerahip  i*-  ft^t  In- 
surance uatUnw  then  existing  between  IttMMf  and  Joseph  Prladraaru 
«s  are  unable  to  find  any  evidence  tending  to  prove  that  Tansey 
had  any  knowledge,  at  or  prior  to  the  tiro  the  note  MM  delivered 
to  bin,  of  the  alleged  guaranty  by  the  Friedr.'&ns,  or  any  evid- 
ence of  bad  faith  or  Tanaey's  part  in  taking  the  note  in  pay- 
sent  tor  s^oneys  advanced  to  the  i<Tiod*??an3  and  debts  due  from 
then  to  hire.  In  this  condition  of  the  record,  we  think  the 
sxceptions  to  tne  findings  of  the  raaater  regarding  fWHMv  "s 
ownership  of  the  note  and  right  to  collect  the  amount  thereof 
vers  properly  sustained*  It  folios?  that  he  was  entitled  to 
the  relief  prayed  by  hi 3  oroas-bill. 

ThJU  conclusion  diapos«a  of  the  objections  urged  to 
that  part  of  the  decree  which  H^ralaoea  the  original  bill,  and 
the  ar.endreents  thereto,  for  want  of  e  ;uity.  3fe  think,  owever, 
the  dismissal  was  proper  for  other  roai'ona.  It  slearly  appears 
froK  the  evidence  that  the  only  defense,  legal  or  equitable, 
which  taa  Bamett  could  ha^e  rAde  to  the  not©  if  suit  had  been 
brought  thereon  by  the  payee,  u..*vid  J.  Priedrsan,  in  the  alleged 
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brench  of  warranty  ae  to  the  wei^t  of  the  diamonds  sold. 
MMtlMg  anv  such  warranty  was  taj*de  at  the  ti-ne  of  the  sal^  is 
a  yussticn  of  fact  upon  which  the  evidence  in  vsry  close  and 
sharply  conflicting.  Of  those  who  were  present  at  the  sale, 
tnree  persons  testified  thiit  auoh  a  warranty  was  mde,  and  three 
others  testified  to  the  contrary.   "o  support  the  theory  of  the 
complainants,  evidence  was  introduced  before  the  master  as  to 
the  existence  of  a  custom  a-Tcnr  dealers  in  diamonds  and  diamond 
brokers  to  buy  and  sell  diamond 3  which  are  set  in  clusters  upon 
a  guarantee  m  to  the  weight,  because  of  the  difficulty  In  such 
cases  of  accurately  ascertaining  the  weight  without  removing  the 
stones  fros  their  setting©.  l?ut  there  is  no  evidenc*  tenAlng  to 
show  that  I3m  Prie&aans  had  any  knowledge  cf  such  a  custom,  or 
acid  the  Jewelry  with  reference  to  any  such  custofs.  They  were 
neither  diamond  brokers  nor  dealers  in  ftl mnniKtB .   'i'he  evidence 
shows  that  San  iumett  is  such  a  dealer  and  is  considered  an  ex- 
pert, a*-d  that  before  the  bargain  MM  ?3ade  he,  with  the  assistance 
of  two  other  experts,  .rade  an  examination  of  the  diancnda  and 
jewelry  in  question,  at  tho  place  of  business  of  another  dealer 
in  dia'-jonds,  and  their  examination  covered  a  period  of  se^en  or 
eight  hours  time.  If,  as  Bamett  states  in  his  sworn  bill  of 
ccnplaint,  ha  believed  tsie  PVi«daMM  were  financially  irresponsible, 
it  La  very  improbable  that  he  purchased  the  jewelry  in  relianoe 
upon  any  guaranty  by  them.  Ml  think  the  facts  and  circumstances 
in  evidence  tend  to  corroborate  the  theory  of  the  defendants  rather 
than  that  of  the  complainants,  and  that  the  complainants  failed 
to  prove  the  alleged  warranty  and  a  breach  of  the  earns.   This  be~ 
inf*  true,  there  was  no  error  in  disnissinr,  the  bill  for  want  of 
eqx-sity. 

The  decree  of  the  Circuit  court  will  therefore  be 
affirmed. 


- 
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JOHN  ;-.   ,  ,      Hinietrator  ) 

.  ,    .'eesaaed,  ) 

Appellant,        ) 


HR5T.A.  220 


APPEAL   FROii 


vs. 


CHICAGO  CITY  KAIL^Y   CO., 


)  SOP  .iR'? 

j  COOf    00 


Appellee,        ) 

OKLXV£i>Li)  THii  0P2S3  .'      0081  _■. 

"Ms  Its  a  suit  brought  under  the  statute  for  TOtM 
fully  causing  the  death  of  the  plaintiff «s  intes&ito.  At  the 
close  of  the  plaintiff »s  evidence  a  bo  tiers  to  instruct  the  Jury 
to  find  the  defendant,  not  guilty  was  ©ads  and  overruled.  The 
tmm  taction  was  repeated  at  the  closa  of  all  the  evidence  and 
was  then  granted,  and  a  verdict  of  not  guilty  was  returned  as 
directed  by  the  court. 

In  hlbby,  et  al.  v.  Gook,  222  111.  806*  it  was  held 
that  that*  is  but  one  rule  to  be  applied  to  motions  to  direct 
a  verdict,  *hether  the  motion  is  sade  at  the  cloee  of  the  plain- 
tiff's evidwno*  or  at  the  oloa*  of  all  the  evidence;  that  in 
.  ither  ca.ie,  if  there  is  no  evidsnee  tending  to  prove  the  raater- 
U&  ■MlHll—H  of  the   declaration,  the  Jury  should  be  directed 
to  return  a  verdict  for  the  defendant;  but  if  there  is  any 
evidence,  -  beyond  a  sere  scintilla  of  evidence  -  from  which, 
if  It  atood  alone,  the  jury  could,  without  acting  unreasonably 
in  the  eye  of  the  las,  find  that  all  the  isaterial  averaanta  of 
th  declaration  has  been  proved,  then  the  cause  should  be  eub- 
nitted  to  a  Jury.  As  a  consequence  of  this  principle,  it  i3 
further  there  hel-i  that  if,  in  such  case,  the  trial  Jud^e  ia  of 
the  opinion  that  in  ca mm   a  verdict  is  returned  for  the  plaintiff 
it  ?nust  be  set  aside  for  want  of  any  evidence  in  the  record  to 
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suat&in  it,  a  verdict  should  bo  directed?  but,  if  he  is  of 
the  Opinion  that  there  is  evidence  in  the  record  which,  stand- 
in-;  alone,  ia  sufficient  to  sustain  a  verdict  for  the  plaintiff, 
then  the  motion  should  be  denied,  even  though  such  a  verdict,  if 
pa  turned,  nust  fee  afterwards  sot  aside  because  against  the  rssr.i- 
fest  weight  of  the  evidence.  *To  hold  otherwise  i:;  to  deny  to 
plaintiff  the  right  of  trial  by  Jury*,  aaid  the  court  in  that  •*••« 

Teste;  by  the  rule  thus  declared,  the  gOMrtloi)  arising 
upon  thia  appeal  is  idiether fch&re  is  any  evidence  in  the  record 
which,  standing  alone,  ia  sufficient  to  sustain  a  verdict  for 
the  plaintiff,  in  applying  this  test  the  evidence  or.  behalf  of 
the  plaintiff  susi  be  taken  as  true,  together  «ith  all  legitimate 
inferences  shi  oh  ?say  be  drawn  therafrow  in  favor  of  the  plaintiff. 

Sflgg  v.  ^».L';„^»1*  SsBft  "$„?»*   ai?  ll1*   ?on*  **  ^PP®8*^  fro»a  the 
evidence  that  the  accident  occurred  about  6:15  P.M.,  on  the 
■fitting  of  October  27,  lvn«,  ©n  Itorth  alark  Street  at,  or  near, 
the  north  croas-wiilk  of  Xhcese  Avenu#,  in  Chicago.  The  deceased 
sua  then  about  nineteen  years  old,  was  a  brick-layer ♦»  apprentice, 
in  good  health,  sith  good  hearing  and  eyesight,  and  lived  with 
his  parents  in  Tho^e  avenue  east  of  Clark  street.  On  his  way 
hose  from  his  work,  he  and  a  fellow  workman  naiswd  Gel lender,  walk- 
ed aouth  on  the  Wrt  .side  of  Clark  street  to  U»  corner  of  Thorae 
avenue.   ,'h©r«  they  stood  a  ntinute  or  two,  the  deceased  Intending 
to  •©  east  flNMS  that  point  to  his  hots©  on  Thcss-a  avenue  and  Ool- 
lender  intending  to  taka  ft  car  and  ride  south  to  his  hone*  Ac- 
cording to  tso  of  the  witnesses,  it  was  datfk   at  that  tirae,  though 
thar§  was  MB  electric  street  l&np  on  the  southwest  corner.  Col- 
lender  testified  that  hs  noticed  that  several  ears  were  approach- 
Uxr   frora  the  south  on  the  east  track  at  interval o  of  several  hun- 
■xx- o     fset  and  s«re  going  "pretty  fast*.  412  these  c&ra  ware 
lighted.  A  Short  tirse  after  reaching  the  corner  of  thono  avenue, 
Collender  hailed  a  street  car  shioh  was  going  south  on  the  west 
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track  in  Qfttffe  street.  '£hv   car  stopped  with  its  rear  plstfom 
Just  aoufctl  of  the  north  cro  ;3-walk  of  Thorn©  avenue.   .Jcllender 
bOi»rdoa  tho  car  and  it  wont  on.   The  deceased  passed  behind  the 
Cc^r,  walking  oast  on  the  cross-walk.  Aa  he  stepped  fro?!  behind 
the  southbound  car  he  MM  a  truck  by  the  northwest  comer  of  a 
oar  going  north  on  the  east  tracv.  g*o  witr.ea&©»,  who  w#re  ap- 
proaching a  lark  street  fror  the  west  on  the  south  aide  of  ItMHt 
^venu®,   mm   the  deceased  hit  by  the  ear.   ?hey  testified  that 
just  V^efore  he  was  hit,  he  was  walking  aoat  at  tm   ordinary  gait? 
that  the  car  which  hit  his  o&tae  u^   fror  the  south  at  a  "high  rate 
of  &po&dn,   MBd  did  not  step  until  it  reached  a  point  100  fset,  cr 
sore*  north  of  the  place  of  tho  accident;  that  they  heard  the 
"rumble"  of  the  car,  hut  heard  no  bell  sounded* 

It  io  not  contended  that  this  evidence*  considered  alone, 
doe  a  rot  natal  out  a  prim  facie  ease  of  negligence  on  the  part 
of  defendant*  fin  contention  is  that  it  wholly  fails  to  show  the 
axersis**  of  due  care  on  the  part  of  the  plaintiff  »c  intestate* 
Whether  the  evidence  tends  to  prove  such  care  is  a  question  *f 
law,  aMdh  a  court  can  determine  adversely  to  the  plaintiff  (upon 
a  ■Ptltw  to  direct  a  verdict)  only  when  no  other  conclusion  ©an 
reasonably  be  drawn  frees  the  evidence  favorable  to  the  plaintiff. 
(Stog|  v.  ;■::.  ,:it*i  Louie  ggg  Co*,.  SiC  111.  B0&}«  It  has  repeatedly 
beon  held  that  the  aero  failure  of  a  person  to  stop,  look  and 
listen  as  he  approaches  a  railroad  crossing  Is  not  necessarily 
■•gl  Ijarinii)  on  his  part,  aa  a  natter  of  las,  and  whether  such  faUfc- 
ur«  la  negligence  in  fact  depends  upon  the  facts  and  cireunataneos 
surrounding  the  ace '-dent.  f£ggg%  1*  ggSsfig&Sls  L*  "ff*  BfatJ 
111.  SIS]  gggfflgS  v«  C.C*C.^st.  L.  Ry.  Co*,  ^57  id.  104f  ffinn. 
v.  :.J,G.^t.  i.*  Ry.  Go*,  SSO  Id.  153;  Rosenthal  v.  C.Aa*  :-.;  .  do., 

11.  39b*]  "Courts  can  lay  dosn  no  precis©  rule  of  nation  to 
be  observed  by  a  msn  who,  passing  behind  a  street  car,  finds  hiaj- 
self  suddenly  confronted,  sitbout  warning,  by  a  rapidly  aoving  oar 
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or  other  vehicle.  The  only  requirement  of  the  las  la  that 
the  oen&uet  of  the  person  involved  shall  be  consistent  with 
shat  a  wn  of  ordinary  prudence  would  do  under  like  circum- 
stances."  (otaok  v.  t.   at,  L.  Kg.  Co.,  supra. )  The  plaintiff U 
intestate  MM  rightfully  on  a  public  crossing,  and  it  saa  after 
dark.  There  la  sor^e  evidence  tending  to  aho*  that  his  viea'  to 
the  aovth  wae  obstructed  by  the  southbound  oar,  both  when  he 
starts  I  to  cross  and  while  crossing  ths  first  track.   If  h© 
looked  south,  the  Lights  from  the  southbound  car  seare  directly 
bofore  hie  eyes,  and  sight-  easily  have  oowfUMWl  bin.  K©  ted  a 
riivht  to  pre3u?i«,  ani  to  rely  to  MNtt  extent,  at  least,  upon 
tho  proaianptio*  that  defendant,  in  operating  itr*  northbound  car 
past  ar.cth^r  oar  ate-ppod  to  receive  paaser;,~ftrs,  ^ould  not  ap- 

si  thout 
proiich^s  u^nitig.   (Stack  v.  K.  ^t.  L.  liy^.  Uo.<ffi  aupra ;  ^ohaedel 

v»  SSjfaBMSB  teliJUBPI  ^Ql»,i»  '*°»  18680  of  this  court. )  To  do  not 
think  it  Me  bo  aaid,  after  a  consideration  of  the  3  a  facta  and 
circumstances,  that  no  other  conslueicn  than  one  of  contribu- 
tory negligence  can  reaa  nably  be  drawn  j  sod  therefor©  M  are 
of  the  opinion  that  the  court  erred  in  giving  tho  peremptory 
instruction. 

The  judgment  will  be  r©ver«©d  and  tho  cauas  rsaanded 
for  a  new  trial. 

©BO. 
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*■•  MUNICIPAL   COURT 

?aot,  j 

Appellant.      ) 


K.  paaaioijfe  jos mam  man 

\ 

appalls©  recovered  a  judgment  In  tho  Vunlaipal  cvurt 
against  appellant  for  $&258.41,  In  an  Milan  of  the  ffrrst 
olaaa,  brought  upon"a  fidelity  bond",  In  which  appellant  agreed 
to  reimburse  appellee  for  "all  2o,vj  ;ilr©nt3y  occasional  by 
1  roeny  or  o;  jbexzlenient"  OR  MM  part  of  one  Burt  Ba  Hopkins,  a 
general  agent  of  appellee,  in  carsneotion  with  the  duties  of 
his  office  or  position  "as  the  oawj  have  been  stated  in  writ- 
ing by  tho  ©zaployor  to  tho  company. " 

It  is  urged  that  tho  evidence  fails  to  show  that  the 
Iojsb  olairaad  by  appellee  MM  occasioned  by  tfe*  laroeny  or  en- 
bea^le^ent  of  Hopkins,  "in  connection  with  the  duties  of  hla 
office  or  position,*  it  is  lnaiated  that  the  ©vldenoe  ahowa 
that  at  the  tint©  the  fidelity  bond  was  isauwi,  then©  «ras  a 
written  contract  between  Hopkina  and  appellee,  specifically 
defining  hi  a  duties  a<5  general  agent,  that  the  collection  of 
premiums  other  than  "first  yenr'a  premiums"  wan  not  .vlthin  hia 
duties  M  oo  defined,  and  that  the  only  loao  proved  #as  the 
amount  of  renewal  preraiuns  which  Hopkina  collected  and  failed 
to  turn  over  to  appellee.  It  appears  frere  the  evidence  that 
when  Napkin*  made  application  to  the  aurety  oonpany  for  the 
fidelity  bond,  that  company  requested  appellee  to  annwer  a  list 
of  questions  relating  tc  the  aubject  natter  of  hia  application 


•ttd  thai  appellee  answered  such  quest  lone  with  the  stipula- 
tion that  "the  above  answers  ur*  to  og  taken  as  conditions 
preeeftent  end  a*  Mate  of  tiw  Mid  band  applied  for."  Among 
autfb  tjue  ttloi is  end  unaware  ■w  fche  foXXovlnsi 

*4  (a)  Bern   long  Jiave  ycu  known  the  applicant? 
About  trco  months,   (e)  Raw  long  has  ho  been 
LSI  your  erap3cy?  Oontreat  dated  5-1  -i;?io. 

6.  (a)  fhet  v^ill  be  the  title  of  applicant's 
position?  General  Agent,   (b)  Explain  fully 
duties  In  eaameoilen  therewith,  ^ciioctir.g 

premiums,  appointing  agents  arid  a  slid  ting,"   *" 

The  evidence  ahosrs,  without  contradiction,  that  after 
the  bond  was  given,  Hopkins  was  permitted  to  and  did  collect 

premium  other  than  fir  at  yeur'o  premiums.  There  in  also  eons 

evidenoe  to  the  effect  that  this  waa  den©  in  pursuance  of  an 

oral  agreement  entered  into  aftrr  the  contract  of  June  15 »  1910 

waa  executed.  However  this  my  be,  there  is  no  evidence  tend- 
that 
lag  tc  prove^appellant  had  any  knowledge  of  the  provisions  of 

the  contract  of  June  15,  10 10,  at  the  time  the  bond  was  execut- 
ed, or  that  it  relied  upon  that  contract  aa  limiting  in  any  Thin- 
ner the  statement  of  appellee  in  response  to  the  inquiry  of  ap- 
pellant, ths't  Hopkins'  duties  lr eluded  "collecting  premiums". 
Ihia  being  true,  ve  are  not  impressed  with  the  view  that  the  alight 
reference  to  the  "contract  dated  8-15-1210,"  in  the  answer  quoted 
above,  s»r»  intended  to  qualify  or  explain  the  general  statement 
as  to  the  scope  of  Hopkins*  duties.  If,  however,  that  view  be 
conceded  to  be  correct,  then  it  manifestly  follows  that  the 
whole  contract  of  June  15,  l£10j  must  be  considered  in  order 
tc  ascertain  the  extent  of  Hopkins*  duties  and  authority.  The 
eighth  clause  of  that  contract  contains  the  following  provision: 

"The  General  Agent  shall  not  receivo  any 
moneys  due  or  to  bsccr.e  duo  to  the  Ge&peny  unless 
authorized  in  writing,  or  in  exchange  for  condition- 
al reoeivta  to  be  furr.2«Eed  by  the  OOMMjtyj  or  or.  pol- 
icies or  renewal  receipts  signed  by  th©  president, 
\  lot  "President  or-  secretary*  ••si,  tc  hita  for  collection^" 
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Thia  clause  of  the  contrast  does  not  forbid  the  col- 
lection by  Hopkins  of  renewal  premiums.  On  the  contrary,  It 
clearly  oc?vtaH>platea  that  Hopltino  shall  collect  suoh  preroiunsa, 
provided  official  raoeipta  for  the  sane  ho  firat  sent  to  him 
for  collection:  and  t!ia  seena  to  have  hoar;  the  fact  as  to 
all  tha  r^onays  for  which  the  Judr-rasnt  in  this  oase  waa  roruer- 
ad.   Appellee's  assistant  sscratary  tsaMfisd  tbat  in  ??ay,  1S11, 
ha  wont  to  Hopkins*  office  in  WSBUffttl  to  audit  Hopkins'  accounts; 

MM  ''hcr.^.   office"  of   appellee  furnished  the  secretary  with 
a  otaWrar.t  "to  check  up  with,"  which  containsd  a  liat  of  the 
"outstanding  accounts  in  his  (Hopkins*)  hand  a  for  collection"? 
that  by  checking  thia  list  with  the  rocoipts  found  in  Hopkins* 
possession,  and  with  Hopkins'  riensoranda  showing,  what  had  been 
done  with  the  other  receipts  which  had  beer  acr.t  to  hi  a  for  col- 
lection, ■  •bortagt  of  ?F^G.3S  HI  discovered,  and  that  amount 
was  at  ore©  paid  ov«r  by  Hopkins,  The  secretary  furthar  tes- 
tified that  the  reason  he  did  not  then  dl a cover  the  additional 
shortage  of  $22f>0,41  waa  that  Hopkins  exhibited  aeraoranda  pur- 
porting to  oho**  that  the  other  renewal  receipts  which  fcft£  beer 
sent  to  him  for  coll oct ion  "wore  than  in  the  hard a  of  various 
for  collection  ard  not  yet  collected,"  Appellee  after- 
ward ler.rned  tluvt  this  statement  of  Hopkins  mi  not  true  in 
point  of  fact,  the  f»ot  feting  that  ha  had  collected  at  that  time 
nearly  all  of  the  itana  covered  by  suoh  other  renewal  reoaipto. 
In  collecting  theao  pronium*  he  was  acting  directly  within 
the  duties  imposed,  and  the  authority  conferred,  upon  Mb  by 
Uftt  eighth  clause  of  the  Juna  contract,  regardless  of  any  su  - 
sequent  oral  a;-raar!ent. 

It  la  noxt  urged  that  the  acts  3hown  to  Jiave  been 
done  by  Hopkins,  which  occaaionad  loan  to  appellee,  do  not 
amount  to  larceny  or  embezzlement,  because,  it  is  said,  no 
felonious  intent  on  Hopkins*  part  was  shown.  It  appears  fron 


the  evidence  that  when  appellee's  secretary  chocked  ovor  Hop- 
kins' accounts  and  receipts  and  ascertained  that  Hopkins  owed 
appolxoe  \8&9986$   BOpklna  elated  that  thio  was  all  he  had  col- 
lected up  to  that  tirae.   Shortly  after  this  first  investigation, 
Hopkins  admitted  in  writing  the  oollection  of  sundry  additional 
iterna,  amounting  to  over  J350,  and  again  stated  that  thle  oovor- 
•d  ail  of  hie  collections  up  to  that  ti?ne.  Notwithstanding  these 
statements,  it  speedily  developed  that  ho  hud  collected  and  fail- 
ed to  acoount  for  nearly  $2000  :sore.  We  think  these  stutononts 
and  facts  are  Incompatible  with  t^.y   reasonable  theory  of  inno- 
cence on  the  part  of  Hopkins,  and  that  therefore  the  trial  court 
n.htly  round  that  the  evldenco  proved  Hopkins  guilty  of  er.beasisle* 
■>nti 

It  is  next  claimed  that  appellant  waa  ralaased  from 
liability  IMOWOM  of  the  alleged  fact  that  appellor  granted  to 
Hopkins  an  extension  of  tine  within  which  to  pay  the  aacunt  of 
his  defalcation.   «o  do  not  thirty  t^e  evidence  supports  this 
theory  of  the  case.  It  La  true  that  appellee  took  from  Hopkins 
an  instrument  in  the  nature  of  a.  chattel  ?*ertgs~©  M  security 
for  the  repayment  of  the  amount  eaibsszled  by  him.  That  instru- 
ment, however,  does  not  fix  any  tine  for  payment.   Hopkins* 
wife  testified  that  she  refused  to  sign  the  instrument  until 
after  one  of  the  agents  of  appellee  had  stated  that  ha  would  give 
Hopkins  six  Months*  tine  in  which  to  pay.  The  agent  naiaod  by 
her  pool  Lively  denies  Slaving  Bade  aiiy  fttflto  stator^nt.  There  is 
no  proof  that  any  new  consideration  was  paid  for  the  chattel 
««ort£;a~e,   fee  think  the  trial  court  was  Justified  in  finding 
fchat  .0  oudh  extension  was  panted,  by  appellor  M  v&s  Olainad, 
thtr  auch  an  extension  If  proved,  would  hare  the  effoct  of 
releasing  appellant,  ic  a  question  which  it  1«  unnecessary  for 
Be  to  dt souks  or  decide  in  view  of  this  conclusion  as  to  the 
facts. 


• 

• 
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1'ir.aily,  it  is  instated  that  appellant  v&fl  rale- 
fron  liability  because  of  the  ail  oped  fact  that  Hopfrlr?3 ' 
auties  were  Etnterlally  inore&oed  without  the  consent  of  appel- 
lant daring  the  period  covered  by  th«  4ideltty  bond.   If  th« 
liability  of  appellant  depended  upon  the  alleged  oral  (yfTsenant 
brought  out  in  rebuttal,  there  ruifrht  be  force  in  the  contention, 
it  have  already  held,  however,  that  the  original  contract  of 
iiopkine*  contemplated  the  collection  by  tela  of  the  iterae  ^hich 
he  e«bea;r.led. 

Finding  no  revsraible  error  in  the  record,  the  .Judg- 
ment of  the  Municipal  Oot^rt  will  be  affirmed. 

AF?I^ >« 
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DSLIVERSD  the  opihIon  of  the  court. 

3y  this  appeal  it  io  sought  to  reverse  the  judgnent 
of  the  Circuit  Court  of  Cook  County,  sustaining  a  general  de- 
murrer to  a  declaration  in  a  libel  suit.   In  the  brief  and 
argument  of  appellant's  oounsel  it  la  stated  that  "the  only 
question.  Involved  in  this  appeal  is  whether  or  not  the  words 
of  the  publication  in  question  are  reasonably  or  fairly  sus- 
ceptible of  any  defamatory  meaning  aa  respects  the  plaintiff 
in  her  occupation  or  business. "  Defendants'  counsel  discuss 
the  further  question  as  to  whether  the  publication  complained 
of  mu  privileged,  but,  in  the  vie*-  we  take  of  the  case,  it 
will  be  unnecessary  to  consider  that  question. 

The  article  complained  of  is  as  follows: 
"■OKAM  LMBMBM  UP. 


fee  Officials  of  Salary  Loan 
concerns  Are  questioned 
by  Judge  Landis. 


on  Ac;ui>i£D  by  vmstua, 

two  women  officials  of  salary  loan  con- 
cerns were  in  the  limelight  in  court  proceedings 
yesterday. 

I  rs.  L.  a.  rtmith  of  53£3  Calumet  avenue, 
who  belds  power  of  attorney  in  the  Federal  Loan  Com- 
pany and  a  Hew  York  concern,  was  severely  questioned 
by  Judge  tC«  K«  Landis  as  to  the  business  of  the  con- 
panieo. 

;rs.   .  B«  :ar shall,  aho  has  offices  in  the 
Commercial  national  ;jank  Building,  became  the  center 
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ef an  Investigation  whor  otephen  eating,  a  fire- 
rsan  belonging  to  angina  company  Wo.  Sfi  testified 
in  'unicipal  Judge  Goodnow's  court  that  ha  was  un- 
able to  pay  (40  a  rsonth  all  ;ony  to  his  wife  because 
of  tha  grasp  ro.  Karahall  had  on  hia  pay  check. 

M  VOSu  4-'KOx  pla;;e. 

Keating  testified  that  he  had  borrowed   LOO 
from  Yra.  Karahall  laat  fall  *lth  the  understanding 
that  he  who  to  pay  back  ^213  and  also  receive  an  in- 
mWM  policy.   49  said  that  ahe  refused  to  toll  hia 
how  :"uo)i  ha  had  already  paid  and  that  ir:  January  when 
he  refused  to  make  the  regular  payment  he  am*  suspend- 
ed froa  the  fire  department  for  three  days  at  the  in- 
.  toM  of  .re.  Mar  shall. 

Judge  OOOOnov  withheld  a  decision  in  Keating* a 
cane  until  an  investigation  could  be  made  at  to  what 
he  oweo  the  woraan  loan  agent. 

ra.  Bnlthj  the  othnr  agent,  gave  herself  up 
reatarday  after*  being  eearohed  for  for  two  weeks  by 
bailiffs  of  tha  district  >ourt.  she  vaa  wanted  In  oon- 
neotion  with  the  investiga' ion  being  conducted  into 
tha  affairs  of  Lurcan  l«  French,  owner  of  the  Federal 
Loan  GtoNMR*  and  a  melt  ay  of  alalia?  concerns* 

'1  knew  they  vara  looking  for  tse,  but  I 
was  tinid  about  eealng  Into  court,*  KTO*  dr.ith  explain- 
ed tc  Judge  LmnAiM$   when  asked  why  aha  bad  cone  to 
Unity,  N.  r«|  when  ahe  knew  tha  officers  were  search- 
ing for  her. 

CALLa  FSSR08  OLD  nt|la% 
re.  >imlth  looked  and  talked  like  anything 
but  a  graaplng  loan  agent.   She  la  a  little  woman,  ftO 
years  old,  and  says  ahe  Is  a  dressmaker.  She  said 
that  s<-  o  had  known  FTunoh  since  he  aaa  a  boy  and  that 
she  had  invested  |800  in  hia  business  and  had  giver,  hira 
the  right  to  use  h«r  narco  in  connection  with  the  affairs 
of  the  loan  companies. 

*I  didn't  know  r-y  n&KM  was  being  used  in  connec- 
tion with  a  RO*  York  concern,  or  exactly  what  the  buo.tns.  ■ 
was,*  isre*  Jaith  said  in  answer  to  Judge  Landia*  questions. 

In  direct  contradiction  to  thia  testimony  two 
locunerts  baaring  bar  signature  were  of  fare*!  In  evidence. 
ore  granted  the  uae  of  Mrs.  smith's  name  in  connection 
rritb  the  Re*  lark  concern  and  tha  oth«r  gave  like  powers 
in  connection  with  tie  ;hlcagc  company* 

i.:re.  Graith  was  roleanod  or  her  own  recognisance 
until  barojb  21,   Shan  kronen  will  be  given  an  opportunity 
to  ahow  Judge  Landis  why  he  should  not  be  punished  for 
giving  perjured  testimony.** 

By  w«',y  of  inducoisent,  tha  declaration  avers  that  before 

and  at  the  tine  of  the  publication  of  the  foregoing  article  In 

the  defendants'  newspaper,  the  plaintiff  was  engaged  in  the  busi« 

neea  of  writing  life  Insurance  and  also  making  loans  of  tsoney 

to  divers  persons,  "taking  as  security  therefor  assignments  of 

lift*  insurance  policies  and  other  securities'*,  which  business 
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she  oonduotad  with  groat  profit  in  a  suite  of  offices  in  the 
Corsrsercial  National  Bank  Building,  OhlragQj   that  before  said 
pub.lioat.ion  a  curtain  other  newspaper,  published  in  Chicago,  had 
published  miirnili  articles  concerning  certain  indivlduala  en- 
;r,fi  in  the  "Salary  Loan  buaineaa",  depleting  therein  "the  dis- 
honest, fraudulent  and  oruel  tactios  employed  and  used  by  the 
aaid  individuala"  to  extort  large  susa  of  money  from  £Ood  and 
worthy  citiseno  without  giving  the;*  anything  in  return  therefor; 
that  through  the  publication  of  such  articles  public  interoot 
was  arcuaed  against  thoau  individuala,  who  were  oosruonly  called 
"Loan  Sharks" j  and  oertain  of  aaid  eo-ealled  "Loan  Bhatftft"  had 
been  aunaaoned  before  Judge  Kenesaw  K«  Lan<iia,  in  the  District 
Oourt  of  the  united  dtatea,  and  aubj>»cte:'i  by  htia  to  severe  criti- 
cism and  penalties?  whereby,  it  Ik  averred,  the  good  and  worthy 
citizens  of  this  otate  came  to  look  upon  persona  known  as  "Loan 
sharks",  and  upon  the  business  of  thoa©  engaged  in  the  "aalary 
i^oan"  buaineaa,  *«d.  upon  all  things  or  peroona  connected  with 
aaid  individuals  or  their  aaid  business  *wlth  hatred,  diaguat 
and  oontertpt." 

The  innuendoes  contained  in  the  declaration  oharg©  that 
by  thy  headlines  of  the  article  in  question,  the  defendants  in- 
tended to  ray  that  the  plaintiff  "had  been  accused  in  a  proceed- 
in:  into  which  the  plaintiff  had  been  summoned  before  Judge  L;-.mdls, 
and  charge--*  by  a  fireraan  with  fraudulent  and  unfair  dealings  and 
dishonest  practioea  in  h;r  bualneaa  relations  with  aaid  firere&nj" 
that  on  this  account,  she  li&d  been  summoned  before  Judge  Landia 
and  questioned  by  him  concerning  her  buslnedn  methods,  and  thereby 
"brojj  ght  into  public  notice  and  received  scandalous  and  diaagree- 
able  notoriety  reflecting  ut»on  the  character  of  her  buaineaa.* 
Itot  innuendoes  further  allege  that  by  the  reminder  of  the  artiole 
in  question,  the  defendants  intended  to  charge  the  plaintiff  with 


dishonesty  and  unfairness  in  her  business  relations  with 
th«  firercan,  that  she  used  fraudulent  and  extortionate  r-eane 
to  secure  money  from  bins  to  which  she  was  not  honestly  and 
Juotly  entitled,  and  that  Judge  Coodnow  had  exoused  the  fire- 
nan  from  paying  alimony  to  Ma  wife  because  of  th©  plaintiff *a 
unfair  and  oppressive  dealings  with  him. 

Ir.  KoLauphlin  v.  Fisher,  138  111,  111,  it  was  held  that 
it  is  not  porrdnaible  in  a  pleading  to  enlarge  and  oxtsnd  by 
Innuendoes  the  Hearing  of  alleged  slanderous  words  beyond  their 
natural  import,  "except  so  far  aa  such  tJ&apgad  meaning  is  war- 
ranted by  prefatory  matter  sot  forth  in  the  inducement  or  collo- 
quium." in  that  case  the  court  said  (p.  117 );     "worda  not  in 
thenaelveo  actionable  OMQ  not  be  renderei  so  by  an  innuendo, 
without  a  prefatory  averment  of  extrinsic  facto  which  Bake  them 
slanderous.   (Townsend  on  .'Slander,  886«)   'The  office  of  the 
inducement  is  to  narrate  the  extrinsic  circumstances  which, 
coupled  with  the  ttrtfimfli  published,  affect  its  construction 
and  render  it  actionable,  when,  standing  alone  and  not  thus  ox- 
pl^ineJ,  the  language  rrould  appear  not  to  concern  the  plaintiff, 
or,  if  concerning  hira,  not  to  affec*  him  injuriously.'   (Ibid. 
308,  and  not*. )w 

in  order  to  ascertain  the  meaning  of  a  published  article, 
holo  of  the  article  must  to©  considered,  Bach  phrase  must 
be  construed  in  the  light  of  the  entire  publication.  The  words 
are  to  be  taken  in  their  natural  and  obvious  meaning,  and  in  the 
sense  that  fairly  belongs  to  thee.   (Harkness  v.  Chicago  Dally, 
Newu  Cc,A  102   111,  App,,  102.)  The  headlines  of  the  article  in 
question  rm   t,  therefore,  be  read  in  connection  with  the  language 
which  follows.  i?h«n  this  is  done,  it  plainly  appears  that  all 
that  la  th«re  said  of  and  concerning  the  plaintiff,  or  h^r  busi- 
ness, la  that  in  a  certain  proceeding  before  Judge  roodnow,  a 
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firman  had  testified  that  his  reason  for  being  unable  to  pay 
aliraony  to  his  wife  was  that  the  plaintiff  "had  a  graap  on  his 
pay  check",  that  he  had  agreed  to  pay  the  plaintiff  $318  In 
installments  in  return  for  a  loan  of  $100  and  an  insurance  policy, 
tad  that  whon  ha  refused  to  pay  one  of  the  installments,  oho  had 
caused  bin  to  be  suspended  for  three  days  frcra  the  fire  depart- 
ment,  rhsre  is  nothing  in  this  that  oan  be  fairly  or  reason- 
ably construed  as  containing  a  charge  of  dishonesty  or  unfalr- 
BtAS  in  the  plaintiff's  business  relation*  nth  the  fireresn,  or 
a  charge  that  she  was  attempting  by  fraudulent  MOiann  to  extort 
fro-  him   any  nanny  to  which  she  was  not  Justly  entitled.  The 
Btatasant  In  the  headline  that  *?wc  Officials  of  salary  Loan  Con- 
cerns aro  tjB*atioaad  by  Judge  Landia"  is  shown,  by  that  body  of 
the  article,  not  to  refer  to  the  plaintiff *  and  even  if  It  could 
bo  construed  as  referring  to  her,  there  is  nothing  libelous  in 
that  statement,  standing  alone  and  unexplained,  ro  give  the 
words  of  tha  article  in  question,  when  standing  alone,  the  mean- 
ing charged  by   the  innuendoes  would  be,  in  our  opinion,  to  en- 
large >"d  extend  the  natural  meaning,  of  the  #orda  far  beyond 
their  ordinary  ir«port. 

There  regains,  then,  only  the  furtnar  question  whether 
t>.o  defamatory  meaning  charged  by  the  innuendoes  reay  reasonably 
and  fairly  be  implied  from  the  publication  in  question,  when 

itara  of  ir.iuoenont  set  forth  In  the  declaration  arc  road 
and  considered,  in  connection  therewith.   If,  as  we  have  already 
held,  Uiara  is  nothing  in  the  article,  itself,  srhlch  oan  be 
fairly  construed  to  charge  the  plaintiff  rttfi  the  practices  sup- 
posed 10  bo  condor  to  "Loan  Sharks".  -  such  as  dishonesty,  fraud 
and  extortion  -  it  would  seem  to  follow  that  the  mere  fac»  that 
the  Plaintiff  was  engaged  in  the  bualnssa  of  loaning  rsoney  and 
that  another  newspaper  than  the  one  published  by  the  defendant  was 
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oonductlng  a  campai^m  agninnt  "Lean  Sharfrs"  xoul<\   net  change 
the  natural  nooning  of  the  words  publiahed  Into  an  inplied 
ac  moot  Ion  of  fratid,  diahoneaty  or  extortion  by  the  plaintiff, 
for  if  *UOn  a  nooning  oould  be  fairly  implied  from  the  publioa- 
tion  of  the  articles  in  question  under  cnoh  clrcumatanosa,  then 
any  publiahed  istotOKOni  -luring,  or  even  long  after,  such  a  news- 
paper campaign,  to  the  offset  that  a  dofondont  in  a  diverse  case 
had  teotlflod  in  court  that  he  «**  una  Me  to  pay  alimony  because 
he  had  boiTMMd  ROnoy  frora  onotno?  who  wae  preoeir,^  bin  for  pay- 
Bont»  would  amount  to  a  libelous  charge*  by  implication,  that 
OOOh  other  na  dishonest,  a  fraud,  and  a  loan  ahar1/. 

Xia   conclude,  therefore,  that  the  denurrer  to  the  declar- 
ation IM  properly  ouotained,  and  the  Jtt&gnont  of  the  Circuit 
Court  is  accordingly  affirmed. 


465   -   18,9!  4, 
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i  OPINjjpr  0:-'  :'-:  O0BR*, 
DiflUtt  recovered  a  judgment  against  appellant  In  the 
Circtsit  -curt  for \$688  for  personal  injuries  suatainod  In  con- 
sequence of  being  m  down  by  appellant's  autorcoblle  on  47th 
street,  to  Chicago.  ?be  evidence  tends  lo  prove  that  while  the 
"1h.1t  tiff,  n  street  oar  conductor,  wag  operating  a  switch  in 
the  roadway  of  47th  atreet  by  holding  up  the  switch  lever  to 
>Ho\.  hi™  street  oar  to  paws  through*  he  was  run  into  and  in- 
jured by  the  defendant's  automobile.  Appellant  c  la  lata  that  the 
verdict  is  contrary  to  the  weight  of  the  evidence  and  that  the 
plaintiff  was  guilty  of  contributory  negligence,  ^hese  are  pure 
que  -tionH  of  fact,  upon  which  the  evlder.ee  tfl  conflicting.  99 
have  oarefully  exardned  the  evidence  in  the  liftht  of  tho  conten- 
tion^ of  appellant's  counsel,  and,  without  discussing  the?  evidence 
in  detail,  deer  It  sufficient  to  say  that,  in  our  opinion,  the 
verdict  Is  net  narlfestly  oontrary  to  %ha   preponderance  of  the 
evidence  either  upon  the  question  of  the  ne.<'lip;<*noe  of  the  de- 
fendant or  the  question  of  the  oare  exercieed  by  the  plaintiff 
for  .  13  99m  safety. 

As  to  the  alleged  failure  of  the  declaration  to  state  a 
cause  of  action,  we  thirlr  the  declaration  lo  sufficient,  after 
vordlct,  if  not  before,  under  the  ruling  of  this  court  in  Qowen  v. 
otory  '-i   J  lark  Piano  Oo.^  V70   111.  App.  98. 

The  Judgment  of  the  Circuit  Court  will  therefore  be 

affirmed. 

APFIi. 


BAM    -  V*    a   RK8, 

Appellor, 
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va.  )  tOIPAL  OGURT 

) 
02   01  CHIOAOO,  )  OP  OBXOAOO. 

Appellant.    ) 

'  .  PRESIDING  JUSTICE  FITCH 
DSLIVSRED  TEE  OPIIHOH  OF  THK  COUHT. 

The  plaintiff,  Burke,  recovered  a  Judgment  against 
the  oity  of  uhlcago  In  the  i'.uniolpal  Court  for  $1961.452,  for 
interest  or.  3©v«n  local  improvement  bonda  of  the  denomination 
of  On**  rhousand  Dollars  each,  The  bonda  were  issued  in  part 
payment  of  the  contract  prioe  of  the  construction  of  a  a ewer 
in  Liouth  iorty-i-'ifth  avenue  froia  the  ohioago  River  to  .veat 
i'walfth  iitreat,  and  were  all  due  on  December  31,  1901,  with  in- 
terest thereon  at  the  rate  of  six  psr   cent,  per  annum. 

M  o  MM  tried  by  the  court  without  a  Jury  upon  a 
written  stipulation  Ml  to  the  facta.   The  stipulation  states 
in  substance [that  when  the  plaintiff *»  bonds  matured,  ho  demand- 
ed payment  and  th#  Oity  paid  him  the  interest  which  was  due  at 
that  time,  but  did  not  then  pay  the  prinolpal  "because  on  said 
tela  there  •»■  a  deficiency  in  the  special  assessment  fund  prov- 
ided for  the  payment  of  the  same}"   that  subsequent  to  December 
31,  1901|  the  plaintiff  wade  frequent  demands  for  payment  and  that 
the  Jity  wide  several  payments  on  account,  but  that  the  principal 
i*a  not  paiit  in  full  until  Dec  ember  31,  1909,  "because  thare  tei 
not  been  funds  in  said  special  assessment  fund  between  the  date  of 
maturity  and  said  date  of  payment  available  for  the  payment  of 
the  sacs©  in  full;"  'that  no  interest  was  paid  subsequent  to  Deoen- 
bcr  31,  1901,  and  that  the  total  amount  of  such  inters at  on  the 
unpaid  portions  of  the  principal  of  said  bond,  computed  at  the 


-2- 
ruto  of  fivo  per  cent,  per  unnua  i*ron  Oooembor  31,  1901,  to 
December  51,  1909,  is  $1901.48}   that  whan  the  last  payment  of 
principal  Mtfl  made  or.  December  31,  1909*  tnere  remained  to  the 
credit  of  amid  warrant  (i.e.  the  special  ■  ■■«■■— lit  fund)  on  the 
oity  comptroller's  books,  the  ma  of  >10.2G,  after  which  a  "sur- 
plus began  lo  aoorue"  which,  on  April  g£a  1912,  amounted  to 

1*98]  "that  at  no  ti^e  from  laOl  to  1&09  did  any  money  re- 
main to  tho  credit  of  said  warrant  in  the  cffioe  of  said  oomptrol- 
lui*  .vithout  being  applied  pro  rata  lo  tha  payment  of  ail  the  bonds 
I  tout  1  under  said  warrant;"   that  tho  total  amount  collected  up 
to  April  £2,  1912  upon  the  apooiai  assessment  levied  to  defray 
the  coat  of  the  inpr-oveater.it  was  $593,935,36;   that  after  collect- 
ing part  of  tli©  assessment  and  prior  to  December  31,  1897,  the 
Oity  "robated"  or  paid  baci:  to  property  owners,  before  paying  the 
cost  of  the  improvement,  §2902.20;   that  in  the  assessment  pro- 
ceoding,  the  City  of  Chicago  «&•  >■■•■■• d  for  public  benefits 
11800,  and  said  awaaaent  »aa  confirmed  September  in,  1898*  but 
that  the  .;ity  vuver  paid  the  axaoant  so  assessed  for  public  bene- 
flta  into  tho  special  assessment  FUoA« 

The  Judgiaent  appealed  from  was  entered  on  June  £5,    1912, 
and  sixty  days  time  was  then  given  the  Oity  within  which  to  file 
its  bill  of  exceptions.  On  July  20,  1912,  the  City  made  a  motion 
to  Vacate  t'.ie  judgment,  which  motion  *-as  denied,   as  to  that  mo- 
tion and  the  ruling  thereon,  the  only  statement  in  the  bill  of 
exceptions  which  purports  to  show  what  evidence,  if  any,  waa  heard 
upon  the  motion,  la  as  follows:  "Thereupon  the  defendant  noved 

ourt  for  loavs  to  file  an  affidavit  in  behalf  of  the  City 
of  Chicago,  and  further  moved  the  court  that  the  Judgment  hereto- 
fore entered  against  the  Oit*  of  Chicago,  in  the  above  entitled 

»,  be.  vacated  and  cot  aside.   Thereupon  the  court  admitted 
the  affidavit  of  the  City;  but  denied  the  motion  to  vacate  judgment, 
to  which  decision  of  the  court  in  denying  said  motion  the  defend- 


~5~ 
ant  by  hi*  counsel  then  and  thore  excepted".   f?o  such  affidavit 
appears  ill  the  bill  of  exceptions. 

AyqpaHaat**  council*!  concede  that,  mftfV  the  ruling  of 
the  Suproai  court  ta  the  ease  of  Ootwray  v#  The  city  of  ghioagOf 
18?  ill.  1"^,  the  city  in  lir.ble  to  the  holders  of  bonda  payablo 
out  of  the  iipoci&l  asaeasront  ftmd  in  question  for  the  amount  of 
t'»>   ratoata*  of  |8968«88j  paid  to  property  owners  b^fors  anything 
was  paid  on  the*  contract.   But  they  contend  upon  ths  authority 
of  the  e&rae  case,  that  M  to  the  "uncollected"  public  benefit*! 
if  |iaOO|  *ib*   City  is  not  liable  to  the  hor<iholders  in  an 
action  of  assumpsit,  for  the  reason  that  thia  sum  of  ,;1200  rmver 
6&!W  into  the  hands  of  the  City  in  cash,"  and  that  the  only  srny 
to  conpel  the  pay—nt  of  public  benefits  is  by  &  rr.anda«nua  pro- 
ceeding. Appellant's  counsel  further  contend  that  even  aa  to 
the  amounts  paid  out  for  rebates  the  City  is  only  liable  to  the 
plaintiff  for  Ma  pro  rata  share,  »lth  other  bondholders,  of  the 
aoount  rebated. 

As  to  the  contention  last  above  stated,  we  are  of  the 
Lou  that  appellant  la  not  in  a  position  to  raiae  the  point 
la  fchia  court.   Th«re  is  nothing  in  the  stipulation  of  facta, 
or  in  any  part  of  the  record  of  which  this  court  can  take*  notice, 
tending  to  chow  that  thore  ar*?  any  bonds  outstanding  and  unpaid 
other  than  the  plaintiff *a  bonda,  or  that  any  bondholder,  other 
than  the  pln.rtiff,  has,  or  olalrna  to  have,  an?  interest  what- 
ever in  tho  special  assessment  fund  in  quest  lor..  It  is  true 
thai  the  bill  of  exceptions  shew*  that,  at  the  tine  the  motion 
to  vacate  the  judgment  MM  raade  in  the  municipal  Court,  "an  affi- 
davit" as*  " admitted" ,  and  there  appears  in  the  transcript  of  the 
record  M  mad©  up  and  certified  by  tho  clerk  of  that  court,  an 
affidavit  of  on©  of  the  Oity,s  attorneys,  in  which  it  is  stated 
that  the  stipulation  of  facta  upon  whloh  the  Judgment  was  based 
■was  inadequate  and  did  not  contain  all  the  facts  necessary  for 


. 


- 


' 
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ti<e  proper  determination  of  tfca  la^uea,"  and  that  fena  aaHqptral* 
ler's  l«dg*]*  ahows  that  '441,400  of  bonds  wore  unpaid  at  their 
maturity  in  190 lf  and  were  not  paid  in  full  until  December  Slj 
1900*  Bat  this  affidavit  is*  not  incorporated  lata  th&   bill  of 
sxeoptiona,  nor  otherwise  identified  by  any  certificate  of  the 
trial  judge,  as  the  affidavit  referred  to  in  the  bill  cf  excep- 
tion a»  It  ia  well  settled  in  this  i>tats,  that  auoh   an  affidavit 
Ganr-ot  ba   aottaldarad  by  MH  adequate  court  unless  it  it  inocr- 
pcrated  into  the  bill  of  exceptions,   (^'oat  Hanf .  Qa.  v.  Alton, 
106  ill.  564)  Pardrid&e  v.  ...orgs ~u.au,  157  111.  »95.)  It  i« 
equally  well  settled  that  such  en  affidavit  cannot  at  Incorporated 
into  a  bill  of  ©xcepiiortM  by  a  :eere  reference  thereto.   (Qii.y  ajf 
J^lca^p  v.  South  Purk  Gomra. ,  L0f  ill.  3F/7,  3iJ  1 ;  ^elssner  v. 
l-\  >  I aopie,  168  111.  5?-0i  Kalian  v.  Gity  of  Chicago,  filfl  111. 
II ;::-. )  It  follow  that  the  affidavit  found  in  the  transcript  of 
tho  aeeord  cannot  be  conaidered  by  thia  court  for  any  purpose. 
The,   burden  was  not  on  the  plaintiff  to  prove  that  User*  were  no 
atfca*  boy^ds  outstanding  and  unpaid.   The  burden  MM  on  th*  City 
to  show,  if  It  could  or  desired  to  do  ao,  that  others  h.»d  life© 
oltviRa  agal&at  it  amounting;  to  more  than  the  fund©  available, 
beforw  it  could  require  the  plaintiff  to  pjro  rate  with  other 
era II  tors. 

Khffther  the  81 1?  l«  liable  in  aaauftpalt  for  the  amount 
Of  the  •ttfl collect yd  public  benefits"  of  $lft09j  la  a  question 
■hloli  doey  net  neeesaarily  ariae  under  the  facto  of  this  case. 
If  U»  olalE  of  appellant' ■  oounael  upon  thi&  question  toe  cor.- 
aaAaA*  it.  does  not  follow  that  the  judRnant  in  t}Jis>  case  Mist  be 
rsvorsed  or  in   arronnoua  on  that  aocoont.   It  appears  frees  the 
stipulation  of  facta  that  at  the  tla*  the  plaintiff  *a  bonds  matured, 
Ibt  1'ity  should  have  h>d  la  tta  hands  feha  aura  of  10068*80  applica- 
ble to  the  payment  of  such  bonds,  but  that  it  had  wrongfully  paid 
out  that  amount  in  rebates.  The  City  wat5  liable  to  the  plaintiff 


. 


for   that  ai.iOv.nt  with  .Interest  at  five  par  oart.  psr  annum 
"from  the  time  ?/2?er  appellee  bssaa*   c  titled,   under  hla  bonds, 
Ui  denand  tha  payment,  of  these  fun*"**  to  bins"    ( :.:onya.?  v.    pity  of 
Qhiocff?,    3upra.r)      Chat  is,   by  the  -"efuaal  of  the   EJity  te  pay 
ovw  that  amount   to  the  plaintiff  upon  hia  demand  OH  December 
SI,    1.  "1,    the   Oity  because  liable   to  hla  1n  aaaunpslt  for  that 
anount    »ith  interest  at  five  p»ar  9Htt«   fror  that  date  until 
paid.      Xfci   plaintiff  mm  also  entitled  to  lm  paid   out  of  any 
T.:on*ys  oelleoted   thereafter  by  the  Olty  upon  tha  apeeial  aasSSS"* 
went.      It  appears*,   that  the  latter  **are  paid  to  bin  tv>m  tin',?  tc 
time,   aa  collected,   and  on oh  payments  nore  applied  on  account 
of  the  principal  of  hi a  bonds*  but  that  wot  enough  aae  col looted 
to  pay   tha   Intarast  accruing  thereon,      The   liability  arising 
ant  of  tha  01  ty**  srengftA  art  has  narar  beer  discharged,     it 
existed  Shan  thia  ssuit  *?ae  brought,  and  was  »  1? ability  in  favor 
of  the  plaintiff  r-c   the  extent   that.  hlfl  lawful  rtarsand  ranained 
Unaatlaflad*      Pha  liability  of  the  City  on  that  account  alone 
exceeded,   tha  arsount  then  diss  and  owing  to   the  plaintiff,     penoa, 
Bhathar  thara  was,    or  Right  have  been,   an  additional  liability 
ariaing  ant  of   tha   failure  of  the  City  to  say  Itl  public  benefit 
assessment*   la  Innatertftl  in  this  case, 

tha  jndgaant  of  the  municipal  Court  li  nff Iran i. 

dosed, 


■ 


374   -    1R841. 
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JOiitt  870&8B  and  LAWBKSOS  ) 

P.   OOB07JSU  )      ■  PF»tt 

Appellees,  j 

)        sapmios  cow 

va.  ) 

)  000K  COUNT/. 

I   ABO  A.  MOBLK1T,  ) 

Appellant.     ) 

MR.  JUSTICE  GHIDLKY  DELIV  R8S     OFXKZOH  0        ;RT. 

Oil  January  ly,  I0O9a  the  appellee?,  a  physician  and 
n  attorney  at  las  respectively,  coimenced  this  action  in 
assumpsit,  in  the  .superior  coijrt  of  Cook  county,  to  reoover  dara- 
&.;-$&   lor  the  breach  of  a  written  contract,  dated  March  21,  J 
against  Richard  a.  \crisy,  appellant  and  defendant  hele*,  a 
dealer  and  speculator  in  Now  Mexico  lands.  Upon  the  trial  be- 
fWe  a  jury  a  verdict  for  ^10,000  in  favor  of  ths  plaintiffs 
below  was  returned  on  ley  W&§    lOll*  and,  after  plaintiffs  had 
remitted  the  sura  of  t**OO0  and  defendant's  motions  for  a  new 
trial  and  in  arroat  of  JuAgpent  bad  been  overruled,  Judgraent 
was  entered  against  the  defendant  i-eV-nmry  10,  lSlij,  for  |6«009g 
which  judgment  the  defendant  by  this  appeal  aeeVa  to  HWH, 

The  facts  of  the  case  are  substantially  as  follows*   on 
rch  2,   1J0R,  the  defendant,  V'orley,  entered  into  a  written  con- 
tract <s'ith  the  trustees  of  the  ttUPWU  Land  ''rant  for  the  pur- 
ctkeea  fror?  the*a  of  10*000  acres  of  land,  noro  or  lens,  aituated 
in  Colfax  county,  Ma  i'oxico.   Che  first  payment  of  |209OOO  to  be 
reads  by  Horley  on  said  contract  becane  due,  and  /orley  applied 
to  the  plaintiffs,  Dr.  3torsr  and  Jonover,  for  financial  assist- 
ance, and  thereupon  after  sons  negotiations  the  written  contract 
sued  on,  ieted  -iaroh  UX$    lOOOi  wai>  signed  and  sealed  by  tb;j  defend- 
ant, as  party  of  the  first  part,  and  by  each  of   the  plaintiffs, 


Ml  parties  ox'  the  second  part.   $ho  contrast  is  in  part  a* 

follows: 

*1HBBXA3j  aaid  party  of  the  first  part  has 
entored  into  a  contract,  dated  Baron  81  1  OP,  with 
the  trustees  of  the  Baxvoll  Land  Grant  for  the  pur- 
chase of  a  certain  trast  of  land  therein  rr.oro  partic- 
ularly described,  and  situate  in  Colfax  county, 
oxico,  •  *  OOtttalnlng  20,000  acres,  mors  or  iesa,  and 
,  tho  first  payment  en  said  contract  in 
the  warn   of  ilO,000  baa  become  due,  and  said  p  rtloa  of 
the  second  part,  ir.  conn idernt ion  of  the  conv  lyanoa  to 
than  of  a  portion  o."  :;aid  land  as  hereinafter  ^ore  par- 
ticularly described,  have  abroad  to  naka  attoh  payment  at 
t';e  time  ana  in  the  Banner  hereinaftt-r  described. 

,         ,  it  is  mutually  understood  and 
agreed  as  follows: 

irst.  caid  parties  of  th i  seoond  part  agree  to 
pn.y   to  the  Said  trustees  of  the  ":axwell  Lard  ;raf.t  upon 
said  contract  between  said  trustees  and  iaid  party  of  tho 
first  p'trt  the  sum  of  910*000*  to-wit:   ;i,ooo  at' the  time 
of  the  execution  and  delivery  of  this  contract,  and  tho 
balance  of  |9»000  on  or  b-forc  *pril  10th,  1  OH,  such  last 
payaant  to  be  mad©  by  depositing  sai  i  sum  with  the  Com- 
mercial Rational  dank  of  Uhioa  o,  to  the  credit  of  the 
,;an  iguel  Rational  Bank  of  Seat  L>aa  vegae*  and  notify* 
ing  aaid  laat  rteawd  bank  of  such  deposit, 

;,60ond.  Caid  party  of  the  first  part  in  consider- 
ation of  said"  payments  hereby  agrees  to  convey  or  cause 
tc  b«  conveyed  to  said  parties  of  the  second  part  on  or 
before  four  months  from  the  date  hereof,  a  a  C,000  acres 
of  the  land  described  in  "tn"e  contract  "bet seen  the  said 
party  of  the  first  part  and  said  trustees,  •  *  said 
2,000  acre a  to  be  selocte<i  by  said  partloa  of  the  second 
part  within  80  daya  after  noMoe  in  writing  frc  said 
party  of  the  first  part  notifying  aaid  parties  of  the 
second  part  to  make  such  selection. 

Fourth,  Bold  parties  of  tho  second  part  may 
raak<-  a  seTecTion  of  said  land  at  any  tlaa  hereafter, 
i  ■». 

Sixth,  Sai  i  party  of  tfca  first  part  hereby  fur- 
ther a;Tae.3  that  within  six  fflonths  from"  the  date'  here- 
of' Sb  Jd  El  JMlH  %So  8»W)8  acrao  "a^'eve  described  for  said 
parties  of  the  OOOOPd  part  at  0  net  price  to  said  par- 
ties of  tho  second  part  of  $8  per  acre,  provided,  he '.'/ever, 
that  aaid  parties  of  the  second  part  mayj,'  "W   they  so 
oleot.n  notify  aaid  party  of  tho  first  partTn  wr  ft  Trig 
of  tnelr  desire  x.o   withdraw  said  land  from  the  market, 
in  which  case  the  authority  of  the  said  party  of  the 
first  part  to  se.ll  said  land  shall  terminate  at  the  end 
of  ten  days  from  tho  receipt  oi'  suc/i  notice,  and  the 
said  party  of  the  first  part  shall  bo  relieved  and  ila- 
QhargOd  of  all  obligation  to  sell  said  land  aa  above 
oat  forth  or  otherwise.  ,  .,  . 

■seventh.  It  is  understood  and  agreed  that  any 
notice  bere'Wraquired  to  t:>s  given  may  bo  given  by 
nailing  tho  sane*  postage  prepaid,  addressed  in  the 
case  Of  the  said  party  of  the  first  part  to  won  p  irty 
iy  name  at        -  Vegas,  Boa  4 oxico,  or  in  case  the 
partleo  of  tho  ascend  part  by  Bailing  duplicate  rotioos, 
one  to  John  .,torer,  Boon  1110,  92  stats  a  treat,  Chicago, 


Illinois,  and  one  to  La-renoo  P.  Gonover,  804 
Tacoroa  BUlldilXCj  Chicago,  111. 

I  MMtra-at  shall  be  binding  upon  and  Inure 
to  the  benefit  or  the  parties  hereto,  their  heirs, 
executor.-;,  administrators  and  assigns" « 

Underneath  the  signatures  and  seals  of  the  parties  to  the 

■HTMMIil.  M  the  MM  was  Introduced  in  evidence,  appear  two 

ir.atrur.unts  In  part  ao  follows: 

"The  lands  selected  under  and  m  provided  In  the 
foregoing  agWOMtot  arei 

All  of  Sections  B  and  0  and  such  portion  of  Ceotion 
7  as  Ilea  east  of  e  •»,  and  oo  BUM  of  the  south  portion 
of  lection  4  r.scesoary  to  make  up  the  total  area  of  2,000 
acrea.   All  of  this  land  leo&ted  in  Township  M  *<orth, 
Kan^e  88  litest.   •  e» 

(oi;-ned)  Kiahard  A«  vorley. 

{  igned)   John  Ctorer. 

(.ii,?n&d)  Lawrence  P.  wonover. 

the  undersigned  ?r  stees  of  the  Maxwell  Land  :>rant 
havinr  received  from  John  Ctorer  and  I.-awrenoe  :v.  Cono- 
ver,  parties  to  the  foregoing  MMMl|  the  mm   of 
.1,000  on  account  of  the  contract  between  the  underpinn- 
ed and  hi chard  A,  orloy,  dated  :arcb  2,   A«D«  1900,  of 
certain  lands  in  Colfax  County  containing  twenty  thou- 
sand (iiOfOOO)  acres,  nor»  oi*  le^a,  hereby  extend  the 
tiafl  in  vhieb  KM  balance  of  $9,000   on  the  firtft  payment 
und«r  said  contract  shall  be  made  until  April  10,  i:  0C, 
Md  hereby  agree  that  in  MM  -id  balance  «  a  is  paid 
en  or  before  said  date  by  said  John  Storer  and  Law  ..-noe 
.  Gonover,  or  either  of  thorn,  and  in  case  said  Kiahard 
A«  ''orley  shall  default  in  Miring  the  seoond  payment  of 
1  ,000  due  under  said  contract  between  the  undersigned 
find  said  jorley,  the  undersigned  will  either  return  said 

11,000  to  said  John  .jtorer  and  La«rence  P*  Conover  or 
convey  to  MM  by  a  ^,ood  and  suff  voisnt  deed  free  and 
clear  front  all  incumbrances  the  *;,0'>o  acres  of  land  to 

e  ueleeted  by  there  unda>r  th*)  terras  of  the  foregoing  con- 
tract. 

in  tSi.itir.ony  whoreof,  the  undersigned  have  hereunto 
aot  their  hands  and  seals  t.Ms  Slot  day  of  /.arch,  a.c. 
1908  • 

(Signed)  J.  Van  Houten  (3eal) 
ice  Pre««  ror  fro 
of  the  r.aatwell  "rant. 
(8oel  of  the  Hoard  of  Trus- 
tees of  the  Vaxwell  Lund     J.  ".  Ounnln^hara, 
\       /rant.)  Jec'y." 

i)n   the  back  of  said  contract  and  said  two  instruments 

accompanying  the  aarce,  appears  the  indorsement  of  the  county 

recorder  of  Colfax  county,  Sea  lexico,  to  the  effect  that  "this 

Lnatrunent  l«  writing"  was  filed  Tor  record  on  fcttgurt  7#  1  ••"■'» 

and  duly  recorded. 
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It  appears  frow  the  evidence*  that  the  contract  was 
executed  In  Las  Vegas,  :;«.>■  Mexico;   that  immediately  after 
ito  execution  the  parties  personally  inspected  the  land}   that 
plaintiffs  at  once  nude  a  selection  of  the  ^,000  acres  an   above 
aet  forthj   ad  that  plaintiffs  paid  the  ;i0,000,  within  the 
tine  and  in  the  nannor  provided  in  the  oontraot,  to  tha  trustees 
of  the  ",;ixwell  Z*and  ;rant,  to-sit:   :>itooo  at  the  tlM  of  the 
execution  and  delivery  of  the  contract,  and  the  further  ftm  of 
,.£,000,  en  April  v,  X#Q0j  by  depositing  the  same  *ith  the  :ow~ 
neroial  :iunk  of  :hioa£o,  to  the  credit  of  the  3an  i^uri  >,mk 
of  ..tiOt  '/0;:ti;j,  and  notifying  tha  latter  bank  of  etich  dope  .tit. 
Plaintiffs  thus  fully  performed  all  the  oovenante  and  a-reenanta 
of  the  contract  to  bo  perfor-iad  or  their  part  and  breams  thereby 
the  equitable  owners  of  said  3,000  acrea  of  land  so  selected  by 
then,  ard  it  thereupon  became*  the  duty  of  the  defendant,  under 
MM  tor::ia  of  tha  contract,  to  "oonvey  or  cause  to  be  conveyed" 
to  the  plaintiffs  on  or  before  July  21,  IWB$   said  2,ooo  acres 
of  land,  and  alao  to  sell  for  the  plaint if faB  on  Or  before  aept- 

r  ..',  i   ,  said  2,000  acrea  of  land  at  a  net  price  to  the 
plaint  ff a  of  |fl  per  acre,  unless  the  plaintiffs,  at  their  elec- 
tion, should  in  writing  notify  tha  defendant  of  their  deaire  "to 
withdraw  aaid  land  from  the  rcarket*,  in  which  event  the  defend- 
ant would  a till  have  authority  to  sell  said  land  at  aaid  ret 
price  to  the  plaintiffs  for  a  period  of  10  days  after  the  receipt 
by  him  of  auch  notice,  but  he  would  be  "relieved  and  discharged 
of  ail  obligation  to  acll  aaid  land".   The  plaintiffs  did  not  at 
any  time  elect  to  withdraw  the  land  from  the  narket,  and  they 
were  at  all  tiraes  ready  and  willing  to  convey  the  land  to  any 
purchaser  at  aaid  net  price  that  the  defondant  Might  produce,  but 
ltk«  defondant  failed  to  produce  «a«<h  a  purchaser  awl  failed  to 
soil  the  land  at  said  not  price. 
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it further  appears  from  the  evidence  that  within  the 
tine  fixed  by  tho  contract  for  a  ocr.voyance  of  the  land  to 
plaintiff a,  to-wit,  on  July  13,  l<>08,  Conovor  wrote  ::orley, 
oallin;:  hit  attention  to  the  fact  that  plaintiffs  were  entitled 
to   a  deed  of  the  land  by  July  81,  1908,  reque-timr  that  tho  deed 
be  r-ade  to  run  to  Conover  alone  instead  of  to  or*   otorer  and 
:onover,  am)  saying  that  Dr.  otorer  would  send  authority  for 
thio  action,  furt  er  saying  that  he  (Conover)  had  hoped  that  by 
feist*  orley  would  have  sold  the  land,  and  requesting  that, 
if  the  land  waa  not  sold  by  the  aiat,  that  it  by  definitely  lo- 
cated by  a  survey  and  deed  n.tde  to  Jonover.  On  August  5th,  Br, 
iJtorer,  by  written  aaaignnent,  assigned  hie  half  totaraat  in  tho 
land  to  Jonover,  and  directed  )?orley  to  convey  the  land  to  con- 
over,  Ob  July  ."'0th  Br,  ^torer  wrote  orley  saying  that  he  had 
been  hoping  for  several  seeks  to  hear  froa  v'oriey  in  relation 
t  "our  land  deal" j   that  ::orley  had  not  rallied  to  his  letter 
written  sosae  weeks  paiJt;   that  under  the  contract  "we  were  to 
receive  a  deed  of  the  land  July  ^Oth,  now  ten  days  past",  and 
th  it  "so  had  hoped  the  lard  would  bo  soli  ere  this",  and  request- 
ing an  early  reply.  On  Auguot  3th,  rorley  repllod  that  on  July 
3rd  ho  had  ordered  th©  Land  Grant  board  to  make  out  i  deed  of 
the  land,  that  tta  had  been  busy  and  a?my  moat  of  the  feist  and 
had  suppoaed  the  doed  had  passed  long  oinoe,  that  the  weather  had 
taMRl  vary   dry  up  tA  July  lat,  that  neither  he  nor  any  of  the 
land  raer  ha  [   brought  any  buyers  in,  but  that  he  ni  listing  tho 
land  and  "hoped  to  sell  it  before  a  great  while"1.  During  the 
months  frona  August,  1908,  to  January,  1900 1  plaintiffs  raade  en- 
deavors through  their  local  attorney  In  Km  liexico  to  obtain  a 

deed  to  th*  land,  and  liorley,  by  lettora  written  on  August  2.*,th, 

1908, 
flWftamDar  Mhf  Dtatiriiair  13thAand  January  4tb,  1909,  in  which  he 

raade  no  objection  to  the  deed  being  taken  in  Oorover'a  nana, 
bmt  ranaatlng  that  thi  doe  I  woul-t  ^oon  be  delivered,  otc.  It 


appears  thai  the  trustees  of  the  Land  -rant  do.  objacted  to 
the  deed  running  to  onover  alone,  and  finally  ;5ald  trustees 
executed  a  warranty  deed  to  the  8»0M  acre.;,  flaming  to  Dr. 
dtorer  a-  ■:.  ■••'onover  Jointly,  dated  D— • aftWHP  1-;,  1908,  And  ack- 
nowledged January  0,  l'J09.  This  deed  was  aoc^pted  by  tho  plain- 
tiff when  delivered  and  it  was  recorded  January  80*  1909.  A 
deed  to  the  land  MM  never  rofusod  at  any  lifM  by  tho  plaintiffs 
or  either  of  thorn,  prior  to  the  totglwnlnfl  of  ihia  suit,  to-wit, 
on  Ju!  u'-ry  1:>  1909§   0 onover.  by  written  assignnent,  reaisel 
tho  half  li  terest  in  the  land  back  to  Dr.  Jtorer,  which  he  had 
received.  7  virtue  of  the  latter 'a  assignment  to  bin,  August 
fi,  l: OF,  above  mentioned. 

It  further  appears  that  on  depterabur  80*  i088|  donover 
arote  orloy  to  the  effeot  th-t  under  the  terms  of  said  contract 

roh  21,  1908j  orley  had  guarantee--!  to  donover  and  BUHNM* 
a  profit  of  §8  p&r   acre  within  0  months*  fron  tho  date  of  the 
contract,  and  that  the  0  months  had  no-?  elapsed,  and  requesting 
that  barley  uvwi|«  to  take  oaro  of  the  natter  at  an  early  date. 
On  October  12th,  Dr»   Jtorer  wrote  xorloy  expressing  surprise 
that  ?.iorlyy  tUMI  not  written,  etc.  On  October  &2nd,  ficrley  wrote 
iOyorotO  lOttoro  to  donover  and  dtorer,  rnaklng,  excuses  ?or  not 
having  sold  the  land,  an  l   suying  in  the  letter  -o  .."onover  ■  live 
ne  tine,  »  m   and  I  #111  eell  that  lard". 

It  la  contended  by  counsel  for  defendant  thut  under 
the  terras  of  the  contract  the  defendant  MMI  MTC&f  an  agent  of 
the  plaintiffs,  authorized  to  sell  the  £3,000  acres  of  lar/l,  but 
wat'  undor  M  obligation  to  find  a  purchaser  for  the  land  at 
said  net  price.  We  cannot  agree  with  the  contention,   88  think 
that  by  the  sixth  paragraph  of  tho  contract  it  clearly  appears 
tht;.t  the  defendant  was  Tinder  the  obligation  of  selling  the  land 
I  itr.in  six  months  froffl  tho  date  Of  tho  contract,  and  at  a  net 
price  to  plaintiffs  of  $8  per  acre.  And  this  is  seemingly  the 


. 


. 


1 
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construction.  which  both  parties  in  their  oorrespondenoe  put 
upon  the  oontraot.   And  *e  think  that  the  defendant,  having 
failed  to  comply  with  hia  obligation  to  sell  said  land  at  Mid 
net  price,  beoame  liable  in  dam.gea  to  the  plaintiffs.   (Plumb 
w*   '^•■^?ooll»  UN  ill.  10  lj   Dunn  i  v.  lackey ,_  PO  Oala  104 1   BjgwyMj 
v.  farij  13  Cal.  App.  782.  ) 

And  we  do  not  think  there  is  any  merit  in  the  contention 
of   OOUneel  Tor  defendant  tJwt  plaintiffs  waived  t'-olr  ri«rht  of 
act:! or  by  the  iioooptar.oo  of  A  deed  fron  the  trustees  of  the 
ttWMl  Irani  Co,  after  the  tin©  within  <*hich,  under  the  terms  of 
the  contract,  the  defendant  wan  to  aell  the  land.   By  the  terras 
of  the  contract  the  defendant  agreed  (a)  to  convey  or  cause  to 
be  conveyed  to  the  plaintiffs  the  said  2,000  acre*.',  of  land  on  or 
before  four  nonths  from  the  date  of  the  contract,  afli  (b)  to 
cell  said  lantl  for  the  plaintiffs  within  six  nonths  fron?  the  date 
of  the  cor. tract  at  a  net  price  of  |8  per  acre,  'i'he  plaintiffs 
were  not  bound  to  rescind  the  contract  because  of  defendant's 
delay  In  causing  the  land  to  be  conveyed  to  plaintiffs,  and  they 
did  net  do  so,  but  or,  the  contrary  elected  to  k**f  the  contract 
alive  and  to  hold  the  defendant  to  its  terms.  And  the  fact  that 
the  defendant  did  not  perforn  within  the  stipulated  tlna  one  of 
the  two  act;;  agreed  to  be  performed  by  hira,  should  not  operate  to 
excuse  hire  frcn  performing  thr.*  other  act. 

And  we  do  not  think  that  it  was  necessary  for  the  plain- 
tiffs to  have  tendered  to  defendant  a  deed  of  the  land  before 
conwonoing  the  present  action.   (Clark  v.  feels,  87  111.  438, 
441$  Har.lstee  Lumber  g>>  v.  Union  Bgtg  ^ank,  143  111.  406a 
Osgood  v.  Jklnner,  811  111.  «i^G.) 

Pt  deein  it  unnecessary  to  here  discuss  the  many  other 

points  raiaad  by  counsel  for  defendant  in  hia  brief,   .suffice  it 

to  say  that  a*©  do  not  find  ary  reversible  error  in  the  record.  The 

Judgment  of  the  superior  court  is  aooordlngly  affirmed, 

AV'FIKHED. 


. 


I 
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KARCi  B        J  MoHUJH,  ) 

Appellee,    )  APPlAL  FBOi 


HARRY  B.  ]      .       Hi,  )  000K    001 

) 


Appellant, 


MB.  i7?E  OPIKION  OF  THS  OOtffl  . 

Appellant,  defendant  belof,  seeks  by  this  appeal  to 
reverse  a  Judgment  for  |SO0  rendered  againat  him  and  in  favor 
of  appellee,  plaintiff  below,  in  an  action  for  damages  for 
personal  injurisa.  The  MM  was  triod  before  a  Jury  .;ho  re- 
turned a  verdict  in  favor  of  plaintiff  for  |808« 

Ihe  facta  of  ths  case  are  uubstantlally  as  follows: 
(About  five  o'clock  in  the  afternoon,  April  8,  1911,  plaintiff 
and  her  aiater-ln-law,  L'ra.  Hilda  durns,  were  walking  in  a 
southerly  direction  on  Milwaukee  avenue,  Chioago,  locking  for 
a  flat  to  rent.   Hun  they  reached  the  store,  then  owned  and 
occupied  by  defendant  and  known  m  No.  1007  Milwaukee  avemie, 
they  noticed  on  the  front  of  the  store  a  llgn  reading  "Flat  to 
Kent,  Inquire  Within".  Above  the  store  **er©  two  additional 
atoriea  which  were  arranged  to  be  occupied  aa  flats,  and  on  one 
side  of  one  of  the  windows  of  the  store  was  a  door  to  a  hall 
leading  fron  the  street  to  the  stairways  to  tho  flata  above. 
Plaintiff  entire t  the  store  for  the  purpose  of  making  inquiries 
as  to  the  flat  for  rent,  <rs.  *3urr.a  remaining  on  the  sidewalk 
outside.   Plaintiff  saw  no  person  in  the  store,  and  thinking 
that  some  one  sight  be  back  of  the  partition,  walked  towards 
the  rear  of  the  store,  calling  out  as  she  advanced  that  she  de- 
sired some  one  to  wait  upon  her.   Before  she  reached  tho  partition 
she  fell  through  an  unguarded  opening  or  stairway  into  tho  base- 
ment bolow  and  suffered  the  injuries  coraplalned  of.   A  boy  had 


. 
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been  left  in  charge  of  the  atone,  hut  at  the  tiae  of  the  acci- 
dent was  out  on  the  street.  The  defendant  and  several  ot  r 
..itnesaea  for  him  testified  that  the  "For  I-.ent"  sign  was  on 
the  hall  door.  Plaintiff  and  |m«  riuroa,  hWMf|  testified 
that  the  sign  was  eithar  on  the  door  of  the  atore  or  on  one  of 
Ithe  two  front  windows  of  the  store. 

Under  the  facta  as  disclosed  by  this  record,  we  do  not 
think  that  the  trial  court  erred,  as  counsel  for  tha  defendant 
contends,  in  refusing  to  instruct  the  jury  tc  find  the  defendant 
not  guilty.  We  think  that  plaintiff  sao  upon  the  premises  of 
the  defendant  not  as  a  nera  licensee  but  upon  tho  invitation  of 
Um  defendant.   (Pauokr.er  v.  Waken,  BS2  111.  276*   BBHMtt  v» 
Union  otock  tarcis  Oo,^,   BSf  111.  BflSj  Purteifel  v.  Philadelphia 
Coal  00.,  356  ill.  110,  114.) 

And  whether  or  not  the  defendant  was  guilty  of  the 
no^ligence  charged  or  the  plaintiff  guilty  of  contributory 
negligence  were  questions  for  the  jury  under  all  tho  o via once 
to  decide. 

And  we  cannot  say  that  the  verdict  is  against  the  weight 
oi'  the  evidence.  33*6  judgment  is  affirmed. 

appikmkd. 


■ 
I 
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Appellant,  }  A'i' 

vs.  ) 

) 
01  r  Of  QHIGA0G,  )  j:  jcago. 

Appellee.   ) 


.  This  Is  an  action  brought  by 
The  Parker-Washington  Company,  &  corporation,  plaintiff  bole,?, 
to  recover  fro-i  the  U.tj>  of  Chicago  certain  balances  claimed 
to  bo  due  on  two  contracts.  i*ne  of  these  contractu  provided 
v   "or  the  construction  by  plaintiff  of  the  pump-pit,  auction-well 
J»  and  foundations  for  the  engine  house  of  the  Homeland  Pumping 


.tation,  located  at  104th  street  and  Stwwart  avenue  in  the  City 
of  Chicago,  This  contract  will  be  referred  to  hereinafter  as 
the  "engine  rocia  contract" •  The  other  contract  provided  for 
the  construction  by  plaintiff  of  the  foundations  for  the  boiler 
rcon,  auxiliary  buildings  and  chisney,  isusediately  ad  Joining 
said  engine  house,  This  contract  will  be  referred  to  hereinafter 
as  the  "boiler  roen  contract".  The  engine  roor  contract  MM 
dated  ^'ovenbor  .%  190?,   and  the  tine  as  originally  fixed  for 
ita  final  completion  was  July  1,  190*.  This  tine  was,  ho.e^er, 
extended  at  plaintiff's  request  to  January  IP,  imo,  but  the 
tferk  was  not  fully  completed  until  February  B8,  1910,  or  44  days 
after  the  date  fixed  for  completion  aa  extended.  The  boiler 
rooj-  contract  m  dated  September  10,  1009*  and  the  tine  fixed 
for  ita  final  completion  was  December  22,  1509.  mis  ti?ae  was 
not  extended  and  it  does  not  appear  that  plaintiff  at  any  tine 
prior  to  December  22,  ljM9#  requested  an  extension,  The  work 
was  not  fully  completed  until  ii^rch  5,  1910,  or  73  days  after 
tbt  data  fixed  for  completion.  Plaintiff  was  to  receive  aa 
compensation  for  performing  the  engine  roora  contract  a  sun  in 
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axcesa  of  $50,000,  and  Tor  performing  the  boiler  room  contract 
a  sum  in  excess  of  112*000,  and  partial  payments  sare  frcra 
time  to  time  made  to  plaintiff  on  both  contracts  as  the  «>rlt 
progressed  on  estimates  issued.   .hen  final  payment  eras  made 
the  City  claimed  the  right  under  a  provision  contained  in  both 
contracts  to  deduct,  and  did  deduct,  M  liquidated  damages,  the 
sum  of  |80  ror  eaoh  day  that  the  several  contracts  renaindd 
uncompleted  after  the  dataa  fixed  for  oompletion.  Accordingly, 
the  City  retained  on  the  engine  roo*^  contract  tha  mm   of  £2,200 
{44  days   $80)  and  on  tha  boiler  room  contract  tha  sum  of 
(73  days  0  $60  )»  and  thesa  aru  th©  balances  which  plaintiff  seeks 

in  this  action  to  recover.  The  provision  referred  to  in  said 

contracts  is  as  follows: 

"It  is  distinctly  understood  «n&  agreed  by 
the  parties  borate  that  tha  v»crk  to  be  performed  here- 
under ahail  be  oompleted  within  the  time  hereinabove 
fixed  for  its  completion.  Inassajch  EM  failure  to  com- 
plete the  same  within  the  time  herein  fixed  will  vor> 
an  injury  to  the  "ity  of  Chicago  and  as  damages  aris- 
ing frors  such  failure  oarnot  be  calculated  <?ith  any  de- 
gree of  certainty,  it  is  hereby  agreed  that,  if  such 
work  ia  not  fully  completed  within  the  time  fixed  herein, 
there  shall  be  deducted  from  the  contract  price  and  re- 
tained by  said  city  &a   its  ascertained  and  lipids  ted 
rt ill !■  till  the  sura  of  Fifty  Dollars  (350.00)  for  each  and 
every  day  passing  after  tbt  date  fixed  for  the  comple- 
tion until  said  work  is  fully  completed  bc  specified.* 

case  Kfaa  triad  before  th«  court  without  a  Jury, 
resulting  ir.  a  flatting  in  favor  of  tha  plaintiff  as  to  the 
balance  due   on  the  engine  room  contract  ami  assessing  plain- 
tiff's damages  at  the  aura  of  $3»46&«06«  being  said  amount  of 
t8*S00  so  retained  by  the  City  together  #ith  interact  thereon, 
upon  which  finding  judgment  «m  entered  against  the  City.   It 
is  atat-sd  in  substance  by  the  respective  counsel  in  their  briefs 
here  filed,  that  the  trial  court  held  that  the  above  quoted 
•Iwtnt  contained  in  both  contracts  was  to  ba  construed  as  a 
provision  for  liquidated  damages  and  not  as  a  penalty,  and 
th:  t  the  court  accordingly  found  that  the  City  was  Justified 
in  retaining  the  said  sum  of  |3»60O  on  the  hollar  room  contract, 
and  that  the  court  further  fount  that  the  City  had  itself  con- 
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tributed  to  tho  delay  in  the  oonpl-nion  of  the  engine  room  con- 
trol to  suol)  an  extort t  as  not  to  justify  the  deductior  by  It 
of  any  amount  M  itawagaa «  Plaintiff  appealed  fror;  the  Judrrn-nt 
to  Usti  court  and  hero  contends  that  the  trial  court  erred  It 
refusing  to  ent^r  jud.oraent  in  its  favor  in  such  sun  M  would 
include  the  said  amount  retained  by  the  City  on  the  boiler  roora 
contract  together  with  inters  t,  and  principally  on  the  ground 

the  evidence  tends  to  aho»  tl»t  neither  the  Jity  nor  feht 
inhabitants  thereof  wore  in  imy  watj   damaged  by  the  fact  that  the 
aaid  contracts  were  net  completed  within  the  tine  fixed,  rhe 
wity  baa  'ere  assigned  or-osa-error:*  and  contends  that  the  find- 
ing of  th©  trial  court  that  the  ;ity  was  not.  justified  in  retain- 
ing the  said  sura  of  42»200  for  the  reason  mentioned  ia  not  sup- 
ported by  the  evidence,  and  th»t  the  court  erred  in  entering 
Jndgnattt  against  the  Olty  in  any  amount  whatsoever. 

it  appears  from  the  evidence  that  Che  City  of  Chicago, 
for  the  purpose  of  relieving  the  water  shortage  in  the  extrose 
south  and  southwest  portions  of  the  City  and  to  reinforce  the 
supply  for  Hyde  Par>  and  i-Ingle^oed,  by  ordinance  parsed  in  1906* 
authorised  t:  e  construction  of  the  Jouthirest  Land  1  Labe  Tunnel 

kaau   BMP  construction  and  contract. purposes  the  proposed 
tunnel  sa-.;  divided  into  three  sections,  faction  1  began  at  the 
site  of  said  l-ontQard  Puaping  .station,  104th  street  and  Stewart 
avenue,  and  extended  for  a  short  distance  northeasterly  to  Jtat© 
street  and  thence  north  under  state  street  to  ?3rd  street.  Sec- 
tion 2  began  at  73rd  street  and  extended  e&tft  under  that  street 
to  a  point  near  Lake  'ichigan.   lection  3  began  at  that  point 
a  d  extended  in  a  northeasterly  direction  a  long  distance  out 
under  the  loin  to  a  crib,  apposite  6ft th  street.  Satar  was  to 
be  brought  through  this  tunnel  fron  the  crib  to  said  punping 
station  and  frora  there  was  to  be  distributed  to  the  south  and 
southwest  parts  of  the  ;ity.   rhe  contract  for  the  construction 
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of  said  iSoction  1  was  let  tc  Joseph  Hanreddy  on  April  9,  1"0~, 
to  be  completed  October  1,  1908.  By  order  or  the  City  Jouncil 
thia  tiise  was  extended  to  October  1,  r~-Oi">,  and  the  contract  was 
complsted  April  SO,  loOQ.   9m  contract  for  the  construction  of 
lection  a  was  let  to  the  plaintiff  corspany  on  July  2,  IDOrJ.   .}y 
order  of  the  City  Council  the  tisae  fixed  fcr  ita  completion  w  ,s 
extended  to  Decerber  1,  1908,  and  the  contract  waa  completed 
October  BO*  1905.  rhe  contract  for  the  conetioiction  of  ;>eoticn 
5  waa  let  to  cieorge  V,  Jackson  Company  about  February  19»  r:>07. 
By  orders  of  the  City  Council  the  tlao  fixed  for  its  completion 
tsu»   extended  to  ijovestber  29,  V'-OB,   and  again  extended  to  November 
I,  IBXBf  but  the  contract  w«.s  not  finally  completed  until  .about 
..-Qcazzhor   21,  1911,  *8h&r>   for  the  first  tlm  the  water  reached  th© 
ticsel&nd  Pucrping  Station.   Phis  was  over  on<*  year  and  nine  -nonths 
aft.r  plaintiff  had  fully  completed  both  of  its  contracts  on  said 
MMpinS  station.  The  contract  for  the  construction  of  the  aijper- 
structure  of  said  punrpinr  station  MM  lot  to  th©  Vamor  donstruc- 
tion  Jowpany.on  December  ■,  199B*  to  be  completed  December  21, 
1910,  and  it  was  finally  eosapleted  an  Varch  25,  IS  11.  Tne   contract 
for  the  rsanufacttare  and  installation  of  the  pur.ps  to  be  used  ut 
th©  pimping  station  wis  completed  and  the  purspa  re^dy  for  use 
about  the  middle  of  December,  1811.  Everything  mm  in  readiness 
when  Um  water  finally  cans  on  Decaxabsr  Big  1910,  and  counsel  for 
plaintiff  argue  fro*?  tide  that  no  damage  was  occasioned  to  the  Gity 
or  its  inhabitants  by  reason  of  plaintiff's  failure  to  complete  its 
contracts  within  the  time  fixed. 

It  appears  from  the  tejti^cny  of  plaintiff's  *itneca, 
George  ,-'.  Samuel,  that  he  was  an  assistant  city  engineer  in  th© 
BtfUritoant  of  Public  Worfes  of  the  City  of  Chicago  and  M.«  in 
general  charge  of  the  construction,  as  the  City's  representative, 
at  the  punping  station  taring  the  tin©  that  plaintiff  was  engaged 
in  the  performance  of  its  t#o  contracts,  u©  testified  th it  in 
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Voyariber,    1?0S,  lM  ordered  tha  plaintiff  to  delay  the  building 
of  the  south  concrete  wall  of  the  engine  room  foundation  for 
the  gw&son  that  it  MM  necessary  for  plaintiff  at  that  tiree, 
lr-  connection  with  the  boiler  roor;  contract,  to  drive  a  large 
number  of  piles  near  said  nouth  mOl,  ani  that  if  they  ,*ers  driven 
after  said  fiis.ll  wtm   constructed  there  was  greut  danger  of  the 
wall  being  cracked  and  deforced,  that  in  his  opinion  this  order, 
Bbloh  arts  obeyed,  caused  a  delv/  to  plaintiff  in  completing  the 

'.ne  rooH  contract  of  about  thirty  working  days,  and  that  after 
aaid  piles  had  been  driven  the  severe  weather  and  low  tornperature 
during  the  rsonth  of  Decocber  further  delayed  the  co:splstior.  of 
said  south  wall,  resulting  in  the  delay  in  the  final  coroplsticn 
of  the  engine  roon  contract.  Two   other  witnesses  for  plaintiff, 
employed  bj  plaintiff  on  the  sorb,    testified  th;;t  in  their  opin* 
ion  If  th«  construction  of  aaid  south  wall  had  not  been  delayed 
as  aforesaid  the  engine  room  contract  would  have  bean  completed 
by  J  mmxy   15,  1910,  the,  tine  fixed  for  completion. 

The  court  allowed  the  plaintiff,  over  the  objection  of 
t  m   attorney  for  the  oity,  te  introduce  In  evidence  certain 
letters,  all  written  after  plaintirf  had  fully  completed  both 
contracts,  one  was  a  letter  of  aaid  !ecrgs  ?.  3arauel  «rj[  tten 
Harch  15,  1:1%  to  .John  J.  Uanberg,  Ocrraiasion^r  of  Public  Works 
of  aaid  City,  at  the  latter f a  request  for  a  report,  Another 
was  a  letter  written  by  said  Ooisnissloner  on  'iaroh  24,   1-10, 
to  the  finance  coEzsittee  of  the  City  Council,  in  which  ni  en- 
closed a  copy  of  SMlA*i  latter  above  nontioned,  and  also  a  copy 
of  a  letter  fros  the  plaintiff  in  which  plaintiff  requested  that 
no  penalty  be  exacted  by  the  City  i'or   failure  to  conplete  its 
contracts  within  the  tlrae  fixed,  and  stated  the  causes  for  the 
delay.   The  ClUMMl  Wit  WHIT  in  this  letter  asked  that  the  finance 
committee  settle  the  question  before  the  final  payments  wore 
sade.  Another  MM  a  letter  of  said  Sarauola,  dated  July  9,  19 10, 
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to  the  newly  appointed  aomsiara  loner  of  Public  vorks,  b.  r. 
■lullaney,  reporting  to  hisa  at  the  request  of  said  finance  com- 
mittee *a  to  plaintiff*;}  work  on  3ali  contract.-?.  Another  mm 
a  letter  of  said  3.  J.  i?ullaney,  Oormsijyior.er,  etc.,  dated 
Juno  cO,  i:  10,  addressed  to  sail  finance  committee,  in  which 
ihe   writer  stated  that  in  hie  Julfipoul  "these  penalties  ahould 
not  be  exacted*.   Another  was  a  letter,  dated  July  H,  IP  in, 
signed  by  the  chairman  of  aaid  finance  committee,  and  addressed 
to  the  Hayor  and  Oity  council,  in  Which  it  saa  stated  fehftt  said 
atnaittoe  recci-iasnded  that  the  City  Council  paaa  an  order  direct- 
ing the  &MM&IM1MMS1  of  Public  Morten  to  or  tor  into  an  ogpeenMlt 
v.ith  plaintiff  for  an  gattoaalop  of  the  tine  for  conniption  of 
the  engine  roott  contract  "to  February  2°,  1910* »  and  for  an  ex- 
tfWiOB  of  thy  tirae  for  corvplation  of  the  boiler  roos  contract 
*  to  March  B§  10 10".  It  does  not  appear  that  the  recommendation 
Of  the  finance  committee  MM  in  any  s?au  acted  upon  by  the  City 

rumnll 

.  J08TI0B  'IIlIDLiY  DELI7HRiw  TltK  QPZHIC  I  . 

It  la  sometimes  a  difficult  fitter  to  determine  whether 
a  contract  provision  like  the  one  here  in  question  shall  be  con- 
s trued  aa  a  provision  for  liquidated  damages  or  only  oo  a  penalty. 

primary  and  moat  onwMitlol  principle  of  construction  i<*  to 
ascertain  ttM  meaning  and  intent  of  the  parties,  by  reference 
to  the  contract  itself,  the  subject  Mitt Off  thereof,  the  tetW3 
used  to  expreaa  the  Intent,  and  the  circumatanoea  under  which 
the  contract  was  made."   (Ludlow  Valve  Co.  v.  City  of  Chicago, 
1P1  111.  App.  588,  392;  Peine  v.  Weber,  47  ill.  41,  4?.}  "The 
fact  that  the  parties  use  the  words  'liquidated  da-ages*  In  their 
OgPOOMRt  does  not  always  determine  the  question."   (iienneaay  v. 
I  etz^er,  158  111.  505,  514.)  Kosever,  "It  will  be  inferred  the 
parties  intended  the  sura  naned  ao  liquidated  damages  *ara  the 


. 
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il—gm  arising  iron?  the  broach  un;  uncertain  and  are  not 
oapable  of  being  ascertained  by  any  satisfactory  and  vnown 
rule,  or  shere,  from  tha  nature  of  the  ea js  and  the  tenor  of 
the  agreement,  it-  is  apparent  the  dara&ges  have  already  been  the 
subject  of  actual  and  fair  calculation  and  adjustment*.   (Gobble 
v.  i.ind«rf  9t   111.  1{>7,  15D.)  In  Peine  v.  ffebor,  supra,  it  Is 
said:  The  intention  of  the  parties  in  si:ch,  aa  in  all  other 
cases  of  contract,  naist  govern  in  its  construction.  Courts  have 
considered  a  stipulated  sum  ae  a  pwiiltj  i*?erely,  for  the  reason 
that,  frotn  the  whole  contract,  it  appe&rel  s^xch   nust  have  been 
MM  real  meaning  of  th<s  contracting  psjrties.  ^  *     Bnt  when  such 
a  provision  bM  reference  only  to  uncertain  dam^es,  ar-.d  th© 
ca^e  litaaWM   3sriou3  damage  mi^ht  havo  been  incurred,  as  in  this 
eu  --•,  and  no  fraud  has  been  usjkI  in  procuring  the  stipulation  to 
be  inserted  in  the  centra  >t,  it  becomes  a  re&ttsr  with  -sMch  courts 
cannot  interfere,  oOJ  farnlsJu-jd  the  only  *®asure  of  damages.  «  * 
Unless  there  i.fl  good  fround  for  it,  a  court  cannot  declare  a 
Btipiiiated  sura,  «hich  the  parties  therr.sglvas  have  said  shall  be 
the  amount  of  damages,  to  be  a  penalty  merely. *  In  Poppers  v. 
Meagher,  148  ill.  19 Z,   'dQS,   our  ^uprene  ^ourt,  after  reviewing 
several  of  the  Illinois  decisions,  said:  "Tin  rules  deiucible 
fron  these  oases  rsay  be  stated:   viral,  where,  by  th©  terms  of  a 
contract,  a  greater  suk  of  raoney  is  to  be  paid  upon  default  in 
the  payrs<?nt  of  a  lessor  sun  at  a  ^iven  tine,  the  provision  for 
t:  ©  payment  of  the  greater  sua  will  be  held  &  penalty;   eecont, 
tfhers,  by  the  terras  of  a  contract,  the  damges  are  not  difficult 
of  asoertainoent  ac sending  to  the  terms  of  the  contract,  and  the 
stipulated  damages  are  unconscionable,  the  stipulated  damages  sill 
be  regarded  as  a  penalty;   third,  within  theso  two  rules  parties 
may   agree  upon  any  sura  as  compensation,  for  a  breach  of  contrast.* 
Ir  ^a^in  *«  Oiiy  of  Syracuse,  £M  ■•  f«  Supp.  1002,  1005,  it  is 
said:  The  agresisent  must  be  construed  in  the  light  of  the  sur- 
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rounding  circurcstanoea  at  the  time  l_t  was  node,  and  not  in 
the  li/jht  of  subsequent  event  a." 

Bmm  principles  apply  »rltft  peculiar  force  where  the 
contract  is  raade  with  ■  Municipality  for  the  construction  of  a 
pu  lie  improvement,  or  tfee  furnishing  of  materials  therefor, 
and  the  parties  atipuleto  ir  the  contract  that  a  failure  to 
complete  the  contract  within  the  tine  fixe!  will  wart  an  injury 
to  the  immicipality,  and  that  the  dana^ea  tc  the  siunicipality 
or  the  ItfttMtaaf  thereof  for  such  failure  cannot  he   oalcrlatcd 
«ith  any  &8%r&2   of  certainty,  and  that  for  such  failure  the 
rsunicipality  nay  deduct  and  retain  frorr  t^e  contract  price,  ae 
liquidated  damages,  a  not  unconscionable  wo  for  each  day  that 
thd  contract  remains  uncompleted  beyond  the  date  fixed  for  ita 
completion,   (rirooka  v.  City  of  Wichita,  11-  ?*&.   I  «p.  897) 
^avin  vf  oity_  QL  JJCClflBlg*  MHBM  Uidlow  Valve  CotlL  v.  City  of 
Chicago,  supra.} 

And  in  stxch  a  case  evidence  that  the  municipality  or 
the  inhabitant 3  thereof,  aa  a  matter  of  fact,  BUffWWCS  little 
or  no  damage  beoau^s  the  contract  was  not  actually  connleted 
within  the  tine  fixed  la  not  properly  admissible.   ( food  v. 
Niagara  Kails  gggg  Co.,  121  re*.  Rep.  818?   Stephana  v,  Ha  sex 
County  Park  Oqraniaaicn,,  143  Pad.  Rep.  844»  645;  Turner  v.  City 
of  Sggfigty  l7"'  !*•*«  Pep.  259,  2^!>;  Henneaej  v.  'tetzger,  supra* 
Ludlow  Valve  Qo#r  v.  oitx  of  ChioajjO,  aupra.J 

In  the  present  case  the  teatlrxsny,  tending:  to  ahow  that 
the  City  and  the  inhabitants  thereof  sere  not  in  fact  darned 
by  the  failure  of  the  plaintiff  to  finish  its  contracts  within 
the  ti^e  stipulated  or  an   extended,  was  objected  to  by  tha  City 
ar;l  wan  admitted  uy  the  court  "aubject  to  the  objection*,   in 
our  opinion,  the  court  would  have  INMB  Justified  in  excluding 
tfela  testimony  on  the  authority  cf  the  caasa  last  above  cited. 
It  is  evident*  however,  that  the  court  finally  disregarded  this 
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testimony,      as  to  the  boiler  rooa  contract  no  olaln  waa  raid© 
that   the  Jity  In  any  raanner  contributed   to  the  delay  In  its 
completion  s-it'-Jln   the   tlsa®  stipulated,   and   in  our  opinion  the 
finding  of  the  court  aa  rsgMHJi   this  aontrr,  *t  •»•*   under  the 
la»,    justified  by  the  facta  appearing  In   this   reaori. 

Jounael  for  the  aity  In  their  b»laf  and  argu  ont  h-^re 
filed  atato   that  they  *do  not  daivj   that  on  a  claiming  under  a 
ll<gaid*t#tl  daooge  provision  mat  not  itself  sos&rlfeate  to  the 
delay  of  the?  defaulting  party*.     Asd*   aa  regards  tno   -rglne 
roo;n  contrast,   se  cannot,   my    t»-:.    t&*  trial   court's  finding, 
that  the  v,ity  contributed  to  (As  delay  in  the  completion  of 
ttAa  contract  9 i thin   the  ti»e  as  extended  to  such  an  extent  as 
not   to  warrant  any  deduction  by  the  city  from  the  contract  prl©ef 
i<*  jeanifsotly  against   the  — lgjht  of  the  evidence. 

accordingly,    the   fartlgBSWt  of   the  ^jnicipal    Jourt 
will  bo  Kfglrwai. 


•ftfll 


«ae  -  is6p©. 


JULIUS  LOBDOB,  ) 


Appellee,  )          A,-p 

) 


183I.A.  249 


vs. 


3.    J.4KPE,  j 

Appellant.         ) 


[  UPAL  COURT 

) 


OF   CHICAGO. 


^.   .'arfe,  defendant  beloa,   seeks  by  this  apps^l  to 
reveres  a  jud^raent  for  fcU834.*9  rendered  against  him  and  In 
favor  of  Julius  London,   plaintiff  belo*,    in  the    Municipal  Court 
of  Chicago  upon  the  verdict  of  a  jury. 

.'he  suit  was  baaed  upon  a  written  assijn^nt,  dated 
October  7,    inn,    to  the  plaintiff,   as  mltfM*,   of  an  account 
due  ft,    Jolfcue,   assignor,   frow  the  defendant  for  the  sun:  of 

,      -<.~D.      The  defenae,   mm  disclosed  fro«  defendant's  affidavit 
of  merits  and  as  urged  upon  the  trial,   was   (a)   that  said  assign- 
ment was  net     uda  in  good  faith  and  was  without  consideration  as 
between  the  assignor  and  assignee,   and   (b)   that  at  the   On  of 
the  execution  of  the  assi^nsent  there  were  no  raonies  due  and 
9  ring  fror^  the  defendant  to  said  colbus. 

facts  are  substantially  as  follows:      Plaintiff's 
assisnor,   colbus,   on  3sptensbsr  27,    19U,    sold  to  the  defendant 
for  cash  TS  bales  of  soft  wool  and  54  bales  of  cl©th,    the  pur- 
chase price  being   N»64#04«     The  merchandise  mma  completely  de- 
livered  to  defendant  on  October  4,    mi,   at  which  tiae   ^olbus 
mm  Indebted  to  defendant  upon  a  prior  open  account  in  the  suss 
of    ;  1,110.75,   ao  that  when  said  iserohandlse  ma  delivered  the 
defendant  owed  ^olbus  a  net  balance  of    il,8M.2f).      TmiimTIiiUT)  j 
following  ths  execution  of  said  assignment  of  the  account  by 
'.olbus,   the  plaintiff  personally  called  upon  defendant,   exhibited 
the  written.  fteatjpaMVtt  and  demanded  the  payn&nt   to  bin  of   said 
auru      ;he  defen.iant  riftliU  to  pay  the  saiw  or  any  part  thsroof, 


. 


ClaiTnin:;  that  rolbua  waa  than  indebted  to  ilufwiifcllll  because 
of  certain  seta*  previously  executed  and  delivered  ay  7olbus 
to  defendant,  shloh  notes,  however,  had  not  then  matured,  being 
8*8*6*  respectively,  on  July  £4,  and  Auguat  88,  1?>11,  and  each 
payable  :.;0  days  after  date  to  the  order  of  the  defendant.  Plain- 
tirf  thereupon  aaaaaaneed  this  suit  on  October  11,  IS  11.  Plaintiff 
testified  that  s.t  the  ti-:s  the  said  account  ana  assigned  by  *ol- 
bus  to  hi^,  Oolbus  w&as  indebted  to  his  in  the  sun  cf  about  JsfX) 
for  rntattf   previously  and  frosi  tine  to  tine  loaned  to  ;clbus. 
It  appeared  frors  the  evidence  that  prior  to  tha  aale 
cf  said  jserohandlrte  to  the  defendant  the  defendant  had  hid 
business  relations  with  ;olbu<:  for  over  10  years;   that  on  July 
£2,  K'll,  the  defendant  executed  ami  delivered  his  note  for 

It  •T»  pa/able  to  the  order  of  jolbus,  and  due  PO  days  after 
date,  and  £&&t  about  the  sara©  tirae  Ba&fena  executed  and  delivered 
his  note  for  the  MM  amount  payable  to  the  order  of  the  defend- 
ant and  due  <J0  daya  after  date,  being  one  of  the  notes  above  re- 
ferred to;   that  on  August  SO,  if*  11,  the  defendant  executed  and 
delivered  his  nets  for  §2*988*  payable  to  the  order  of  aolbus 
•   due  90  da/a  after  gate*  and  that  about  the  aan*  tine  -iciDuo 
executed  a.nd  delivered  his  note  for  the  mmm  arscunt  payable  to 
the  order  of  the  defendant  and  due  88  days  after  date,  being 
the  other  of  the  notes  above  referred  to:  -that  "olbua  die-count- 
ed the  two  not^a  payable  to  his  order  at  the  Klrat  National  BBB8t« 
Chicago,  and  that  the  defendant  discounted  the  note  for  5 1,537, 
payable  to  t&*  order  sit  the  Fort  -Dearborn  National  Bank,  dtieagPs 

received  credit  therefor.   ITfillWia  testified  that  in  the  course 
of  the  hmUBtair  relatione  betvreen  Balaam  and  the  defendant,  *«e 
need  to  oxch&xigis   no  toe" . 

The  sjair.  issue  of  fact  to  be  flat  ami  nail  fcqp  the  $mt~?   was, 
»hather  or  not  there  tsraa  a  verbal  agreement  or  under standing 
between  tha  defendant  and  lalana B   on  oatafcer  4,  isn,  or  prior 
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thor&to,  that  the  two  above  MMStiOMSd  notes  given  by  ;olbua 
to  the  AmfmiANntg   duted  respectively  July  S|4f  and  August  2g, 
1911,  xere  to  be  paid,  t*i&n   up  or  canceled  by  the  aalo  of 
paid  -uarchardido  hj    ;clbus  to  the  defendant.  The  jury  by  their 
verdict  evidently  thought  that  there  Ml  no  such  Hjjiipntiiit  or 
understanding  between  o-olbus  and  the  defendant. 

Counsel  for  the  defendant  contends  (I)  that  the  trial 
court  erred   in  overruling  defendant's  motion  mad©  at  the  clo Ml 
of  plaintiff's  evidence  and  renewed  at  the  close  of  all  the 
evidence,  that  the  jury  be  instructed  to  find  the  ieaues  for 
the  tefMB&ftMtj  (£}  that,  the  verdict  la  againat  the  manifest 
weight  of  the  evidence,  and  (3)  that  the  court  erred  In  admit- 
ting certain  -evidence  gftPW«l  by  the  plaintiff.  Tie  have  care- 
fully considered  these  several  points  and  are  of  the  opinion 
that  they  are  without  aerlt. 

Bowa—l  also  contends  that  the  court  erred  in  refusing 
to  grant  a  new  trial  on  the  ground  of  newly  discovered  evidence. 
The  affidavits  in  support  of  this  ssotlon  are  not  incorporated 
ir.  the  bill  of  exceptions,  but  M  have  nevertheless  reviewed 
the  ease  u  they  appear  in  the  olerk*^  tray-script,  and  fc.ro  of 
the  ©pinion  that  the  court  did  not  err  in  d&nji.nf,   the  motion. 
*Ths  rule  is  sell  aettle d  that  |0  authorize  a  new  trial  on  the 
ground  of  newly  discovered  evi. Imm  it  must  &'$p&z.r   that  the 
evidence  Imm  hssn   discovered  since  the  trial,  and  that  the  party- 
has  not  be  Ma  guilty  of  negligence  in  not  discovering  Mad  produc- 
ing it  on  the  forser  trial.  MV  will  a  ne*  trial  be  granted  on 
che  ground  of  nearly  discovered  evidence  where  MMM  evidence  la 
merely  cuasulative  Mai  la  not  conclusive  in  its  character*. 
l^artlnatla  v.  People,  SB  ill.  ii7,  120;  ^pahn  v.  People, 
19  ill.  BIS* 6*4* ) 

The  .Judgment  of  the  Municipal  Jourt  is  BfflllHMi. 

AITtMHi 


■ 
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B4WA70B  SUPPLY  i  BBPAXS 

oo:.iPA,:, 

Appal lee, 

vs. 

KLLA  C.    CAiJE, 

Appellant, 

,185I.A.2  5C 

)           APPKAL   FRO!* 

)                  COURTY  COURT 

)                                OOOK   COUNTY. 

1 

mi.  Juar^ci  amsLffif  delxvhmh)  the  opisjos  of  ma  smv* 

The  appellee,  Klevator  Cupply  ft  Repair  Coiapany,  a  cor- 
poration, (hereinafter  referred  to  as  plaintiff)  obtained  a 
judgment  before  a  justice  of  the  peace  In  Coofc  county  against 
the  ^iddle-ieurray  Manufacturing  coapany,  a  corporation.  Froa 
thia  judgment  the  iiiddle-tMrrfty  Manufacturing  Coiapany  appealed 
to  the  county  court  of  said  county,  and  on  November  £2,  1903, 
filed  In  said  oourt  an  appeal  bond  in  the  penal  sum  of  IMS, 
with  tho  appellant,  Slla  0,  Case,  (hereinafter  referred  to  ae 
defendant)  as  surety  thereon,  conditioned,  among  other  things, 
to  pay  whatever  Judgment  that  -dght  be  rendered  again  ;t  said 
liiddie-yurray  IfHHfltfUllTllilg  Company  by  said  County  Oourt  on  the 
trial  of  oald  appeal,  together  with  coets.  Cubsequently  a  trial 
MM  had  in  the  Ooxinty  court,  resulting  in  a  judgment  in  favor 
of  plaintiff  and  againat  the  tfiddle-Burray  ?iar.ufaoturing  Company 
for  the  aura  of  §33.98,  Frora  tide  Judgment  an  appeal  was  prose- 
cuted to  this  court,  whore  the  judgment  wae  affirmed.   (Elevator 
supply  ft  Repair  oorcpany  v.  middle  -.Hurray  Manufacturing  Company, 
|M  ill,  App.  4-1.) 

subsequently,  on  June  1^,  1011,  a  writ  of  scire  faol&a 
was  sued  out  of  the  County  Court,  coaaandlng  the  sheriff  of 
La'fco  County,  Illinois,  that  he  summon  the  aaii  ttl*  C.  Case  to 
appear  before  the  county  court,  on  the  firat  day  of  tho  next 
terr  thereof,  to  be  held  on  the  second  'onday  of  July,  1911,  then 
ani  there  to  show  cause,  if  any  she  had,  why  judgment  should  not 


be  rendered  against  her  for  the  anount  of  said  Judgtcftnt  ard 

costs.  In  said  writ  mention  was  made  cf  the  reoovery  of  said 

Judgment,  of  the  same  being  unsatisfied,  and  of  MM  filing  of 

said  appeal  bond  eigned  by  the  defendant  as  surety.  The  writ 

MM  endorsed  by  said  sheriff  of  Lake  county  showlnr  that  the 

san«  hod  beer  served  by  his  by  reading  the  sane  to  the  dafard- 

ant  and  by  delivering  to  her  a  copy  thereof  on  June  8SM9  lit  11. 

The  writ,  so  endorsed,  was  filed  in  the  County  court  June  27, 

l'.ll,  which  was  rsore  than  ten  days  before  the  firat  day  of  the 

July  terra  of  aald  court,  Thia  writ  of  scire  facias  was  issued 

under  and  by  virtue  of  the  provisions  of  section  71  of  the  act 

of  1B78  in  relation  to  Justices  and  Constables,  aa  amended  in 

1878,  as  follows: 

"In  oaoe  of  appeal  from  judgments  of  Jus- 
tices of  the  peace,  the  appellee  shall  bo  entitled  to 
Judgment,  not  exceeding  ten  per  cent,  damages  upon  the 
anount  of  tho  fu$gtUKH%§   if  the  appeal  is  dismissed  for 
want  of  prosecution,  or  if  the  court  shall  be  satisfied 
that  the  appeal  was  prosecuted  for  the  purposes  of  de- 
lay. And  the  court  rrny,  at  the  election  of  the  appellee 
render  Judgment  against  the  appellant  for  the  orcount  of 
the  Judgment  from  which  the  appeal  is  taken,  with  dam- 
ages M  heroinbofore  provided.  And  thereupon  the  ap- 
pellee shall  be  entitled  to  a  aoire  facias  against  the 
sureties  on  tho  appeal  bond  in  such'  case,  and  such  writ 
{>f  scire  facias  shall  be  made  returnable  at  the  next 
ERIQamnXhg  tHl  of  said  court,  and  if  svrred  ten  days 
before  the  coitsnencemant  of  said  terra,  and  unions  suffi- 
cient cause  be  shown  by  such  sureties,  th«  court  shall 
render  Judgment  against  ouch  sureties  for  the  amount  of 
Judgment  rendered  against  their  principal." 

On  the  return  day  of  the  writ,  via,  on  July  10,  1  11, 

the  defendant  appeared  and  filed  a  plea  in  abatement  to  the 

Jurisdiction  of  th«  court,  in  which  she  averred  that  she  resided 

and  mm  served  in  a  county  other  than  that  in  which  the  writ 

issued.  To  thia  plea  in  abatement  a  detnurror  MM  interposed. 

The  plea  was  not  a  good  plea,   (Qliallenor  v.  niles,  78  111.  ?et 

Orlagian  v.  People,.  3  9Um»   MKL|  Utraus  v.  OltuaVy,  OS  111.  App, 


■• 


-3- 
On   Auguct  4,  1911,  the  defendant  filed  three  pleaa  Ir. 
bar.  «»  first  waa  a  plea  of  i^l  debet,  and  the  aeoond  and  third 
were  pleaa  in  the  nature  of  pleaa  of  non  eat  factum,  but  in 
neither  of  the  two  laat  mentioned  pleaa  did  the  defendant  deny  the 
Signing  of  said  appeal  bond  by_  her,  in  the  aeoond  plea  ah©  al- 
leged that  "the  said  auppoaed  writing  obligatory  in  eald  scire 
faclao  mentioned  ia  not  the  deed  of  the  aaid  Hlddle-^urra?  gflgj 
wQ»;w  and  in  the  third  plea  abe  alleged  that  "the  person  who 
execute!  the  said  auppoaed  bond  for  and  Ir  behalf  of  tho  aaid 
Biddle-Murray  *&uutf&cturing  company  waa  not  on  officer  of  said 
company,  or  its  duly  authorized  agent  or  attorney  in  faot,  mi 
waa  without  po»or  or  authority  to  sign,  execute  and  deliver  the 
aaid  supposed  writing  obligatory"  of  the  oald  oonpary.  To  these 
pleaa,  and  each  of  them,  the  plaintiff  filed  a  general  dormrror. 
Or  lutruary  ^0,  I91;i,  this  de^urrwr  mm  ovarrul^d  by  this  court 
without  pro judlea,  on  Juno  £7,  IBlSg  it  appeara  from  an  order 
entered  oi'  record  in  the  County  Gourt  that  the  parties  appeared 
by  their  respective  attorneys,  that  a  hearing  ma  had  upon  aaid 
plea;.-;  of  the  defendant  purporting  to  ahow  cause  #hy  ahe  ahould 
not  be  made  a  party  to  aaid  judgment,  that  the  attorney  for  the 
plaintiff  moved  that  aaid  pleas  be  etrioken  frors  the  fllea  and 
Uttkt  the  said  defendant  be  raade  a  party  to  the  Judgment  and  that 
plaintiff  have  execution  againat  h«r  for  the  amount  of  said  judg- 
ment and  ooata,  and  ttiat  the  court  granted  th»  motion  and  atr^ck 
aaid  pleas  from  the  fllea  aid  ordered  and  adjudyrad  that  aaid  de- 
fendant bo  nad©  a  party  to  said  Judgxaent  in  the  aura  of  153,98, 
and  oosto  taxed,  and  that  plaintiff  do  have  execution  against  her 
on  "aid  «rit  Of  poire,  faoiaa  in  aaid  amount  and  for  coats*  From 
this  Judgment  the  defendant  prayed  an  appeal  to  tttia  court,  which 
waa  allowed  upon  filing  an  appeal  bond  in  th«  aura  of  §2^5  within 
30  daya.  heave  KM  glvon  to  file  a  bill  of  exoeptionn  within  60 
daya»  Tho  appeal  waa  perfected  by  filing  the  appeal  bond  within 


the   UM|   but  It  doaa  not  appear   UM  ill   of  <?:cceptlcn« 

w&a  at  MSJ    tiM  filed. 

The  principal  contention  Of  counsel  for  defendant  is 
■that  the  OOUTt  0WO4  in  striking  defendant1  a  pleaj,   filed 
it  4#    1911*  from  fcbo  files  ard  entering  the   Judjjjaont. 

.rit  of  soir-.»   fuoiaa  itf  owwidered  in  fell  Stat*  both 
au  a  pr-ccoee  and  as  a  flOOloratlen*      (barshall  v.   :-'uury,    1  SMH< 
SSXj     Igg  i  luldan  v.  ycrvl.:r.  80  ill.   K  ■  :    BU  .}     m  ntofc  a  pro- 
ceeding m    UM  present  one   feo  &tfO&&OHt*0  0&96  of  nil  debet  Ml 
fcodU       (l.-ll^cur  v.    SBfeiSftK    ~;;x  a  y •■'■''  '■'!•!■■:'■  ■,_    II]       11,  ,  | 

Xll«  W4j  :■  i     B^fflBI  **  BBS8M  *   3wmhh  tf|    «ix  v.  gooj&Oj 

Ml  111.   64**)     *a,   OfON  if  the.  doff  bar  too  plOM  of 

now  eat  fjg&gg  h;.d  donied   thO  tSOCtttien  of  0*14  appeal  bond  b£ 
her,  oool    plooa  would  not  bo¥t  ooon  pVopoTg  for  in«  roaoon  that 

I  in  tfeO   Jc-unty  Dourt  a>id  bOOOfltt  ft  reoori  of 
tfaftt  ooux-t,   which  oaimat  be  AldftltOi*      (icfi^aara,  v.   rtictplef    188 

ill.  id4|  \&r%    aBttBaUB  v"  SBBlti  •*  •al*  4'":'»  **8i    S&SBlI 

*•    SBSal *    i"i-  ***«   *WM   Rlfif    gi5» )      Bfe*  dtif'iriUua  la  h«r  ple&e 
BOOtaor  a  OOtiofOOtlOtl  or  OlOOltftlfSa  Of   the   jud-nent 

'.lle-^urray  ftonifooturlfig  8oh pany<  fht  0*004  ten- 
dered looooorlnl  InstMMj  MMI  too  aetiow  of  the  court  in  striking 
,■    -■  proa  tho  flleo  ooa  proper.      (M colore  y.  T/llliar.g^  M  111. 

uxn^iltUtod  coal  Co.  v.  l^&va^  ifld  XUi  861*   568*)     PurthOP* 
i  oo  tbort  li  to  hill  of  osooytiona  aoforo  uoa  it  «oot  bo 
prooUOOd*   that   the  oofciOH  of  feo  •mart   in  striking  said  pleaa  froc 
fchO  filea  and  entering  feO   JudgKsent  KM  fully   warranted.      (Qpneol- 

uutod  coai  co*i  v.  ggfigg »,  SSBS&i    EB33  v*  SSBttSBSBBBS*  "1  ***• 
»»!  aod») 

Qn  AM  8ff  1095 1  our  General  Aeswrtly  poootd  an  uot 

entitled  "j!»n  act  to  reviao  the  las?  in  relation  to  Juatioea  of 
the  peaoe  ar.d  oonetablea."   Ibis  aot  did  not  contain  any  elauee 


r«ptali&£  Ui6  Old  uct  g-f  1672*      (  :.ilu>on  •/„  Aukonaaw,,  70  111. 
App.   S'-5*   401;;       .Ovilien  v.    ^pITT,    83   ill.   App.   B87f   889,)     oov- 
0?al  aaotlotta  of  th*»  <jlct.  aat»   including  section  fl  as  aimnflodj 
are  OJKlttOd   frON  tlM  nwi««6  adt*      Thoua   tsetii  t«t   I  orth 

in  Kurd*  I    Illinois  3tatUt08|   tftitton   !£18a   on  pftgaa   lafifH  .        o 
point  van  ■*&•  by  tfao  dofon&ant  in  ttto  Bounty  court,  nor  io  tine 

b6a    that    paid    tOOtlQfS  ""I    Of    the    Old   ftOt   I 

POgHiaXad  by  In;  -     if  the  ^taction  vara  rait  .  .-.uid 

bo  inciiv-od  u  hold  Us  I  !.  ?i,  not  lixtg  Us* 

passage  of  tho  PovtftOd  aftt*   111  ir.  full   *oro®  and  ftffoet.      ( ^Ibaon 

SBM   JllllfMIOHti  Of   t&0  Couzviy  Court  lo  afiirwsd. 

AFFIRMED, 


450  -  1B9A1. 


BS1AED  MURPHY, 

Appellee, 

vs. 

Ji.Y  OF  OBXOAflBt 

Appellant, 


•   5I.A.  2  52 

APPKAL  PBOM 

3XHGUIT  COURT 

COOK  OOU 


MR.  JUSTIOB  O&X&bir  WSLIVHR8D  tm   OPINION  OF  T8E  COURT. 

This  is  an  action  brought  against  the  City  of  Chicago 
for  da.tar.es  for  personal  injuries  sustained  by  iSdward  Turphy, 
plaintiff,  when  one  of  the  wheels  of  the  wagon  he  was  driving 
went  Into  ft  hole  In  the  pavement  on  Plymouth  Place,  about  880 
feet  south  of  Polk  .street,  In  sail  city,  and  plaintiff  was 
throw  fW  his   seat  to  the  pavement,  sustaining  the  Injuries 
complained  of.   This  case  was  tried  before  a  Jury,  resulting  in 
a  verdict  finding  the  City  guilty,  and  assessing  plaintiff's 
damages  at  the  sura  of  $1060.  Judgment  was  entered  upon  the  verd- 
ictv*ntch  judgment  it  is  sought  by  this  appeal  to  reverse. 

The  accident  happened  on  the  afternoon  of  December  19, 
1010.  Plymouth  Place  was  a  public  street  on  which  there  ms  a 
heavy  traffic,  and  on  which  there  was  one  street  car  track.  The 
hole  in  question  was  on  the  inside  of  the  west  rail  of  said  track 
and  between  a  catch  basin  and  the  rail.  -There  was  a  kind  of  a 
depression  in  the  cobble-stones  there."   The  hole  was  about  8 
feet  long,  B  to  8  lnohen  deep,  and  was  variously  estimated  at 
|    from  5  to  I  inches  wide.  "It  was  Just  wide  enough  at  the  bottom 
to  stick  the  wagon.  •  .  The  condition  of  the  top  m»   such  that 
if  a  nan  came  within  a  foot  or  two  of  it,  the  wagon  would  el II* 
in  it."  One  witness,  a  driver  of  an  express  wagon,  testified 
that  the  hole  had  been  there  for  a  year  or  more,  and  that  It  first 
came  to  his  attention  because  of  IM  fact  that  one  of  the  wheels 
cf  the  wagon  he  was  driving  slid  Into  the  hole.  Another  ,itnees, 


-a- 

a  teamster,  testified  that  ho  had  seer,  the  hole  there  for 
about  nine  month..,  and  ut  ana  Um  had  teen  a  vagon  atuok  in 

the  hcio. 

Plaintiff  testified  that  hi  ma  a  teaaaterj  that  he 
•eaatinaa  Srova  on  Plyneuth  Place  onaa  a  day  and  aoaatlBaa 

OHM  a  week;   that  hi  had!  bean  driving  teams  on  that  street 
on  ar;d  of  J  for  six  ye&ra;   that  at  the  time  of  the  aocident  he 
was  'Irivir.r  a  heavily  loaded  two-horse  truck  south  on  said 
street;   that  mee blnfl  another  team  he  turned  hia  team  tc  the 

rirht  to  give  the  other  wagon  "half  the  say"|   that  suddenly 
the  left  front  wheel  of  his  wagon  "got  ketohed  in  the  rut  and 
stopped  dead  t>till",  and  ho  aaa  thrown  froru  hia  seat  to  the 
eact  and  Ylq   fell  on  the  pavement  and  said  oatoh  basin,  causing 
injuries  to  hia  ribs,  left  side  and  left  shoulder;  and  that 
he  had  never  noticed  the  particular  hole  before  and  did  not 
know  that  it  aaa  there. 

Counsel  for  the  City  do  not  claim  that  the  damages 
awarded  by  the  jury  are  excessive,  and  but  two  points  are  urged 
as  grounds  for  a  reversal  of  the  judgment,  (a)  that  the  trial 
oourt  erred  in  not  directing  a  verdict  for  the  City  on  the  ground 
of  the  contributory  negligence  of  the  plaintiff,  and  (b)  that 
certain  remarks  of  the  oourt  during  the  preliminary  examination 
of  the  jurymen  were  prejudicial  to  the  City. 

After  oaroful  consideration  we  are  of  the  opinion  that 
there  is  no  merit  in  either  of  the  contentions.   We  think  that, 
under  the  facts  aa  disclosed  by  thia  record,  the  question  whe- 
ther the  plaintiff  watt  guilty  of  contributory  negligence  was 
Otta  for  the  jury  to  pass  upon,  and  that  their  verdict  should  not 
bt  disturbed,   (aity  of  Chicago  v.  Sullivan,  155  ill.  App.  GTS, 
W0|  Cleveland,  i>to,,  Ky.  do.  v.  Keenan,  190  111.  217,  210; 
City  of  ghJoajB  v«  Kubler,  133  111.  App.  520,  S88|   Jity  of  Aurora 


■ 
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v.  Ucott,  |88  111.  039.) 

As  to  the  second  point,  it  appear**  that  Nhen  the  oa.ce 
was  called  for  trial  the  attorney  for  the  Oitjr  was  preaort  in 
court,  but  that  the  attorney  for  the  plaintiff  wae  not  preaont, 
wnA   it  *M  represented  to  tllft  court  that  Midi  attorney  was  then 

d  in  another  trial  but  would  shortly  be  through.  The 
trial  court  Uttn  proceeded  co  examine  the  Jurymor  and  to  infortc 
thew  as  to  the  details  of  the  case  and  what  the  iueuea  were, 
Flo  object  lone  to  this  courao  man   xtade  by  the  attorney  for  the 
oity,   BulM«$uaittXyj  the  trial  court  isade  the  remarks  here  con- 
piaincsd  of,  but  at  the  tism  no  objection  thereto  wae  raade  by  the 
attorney  for  the  O.ity,  nor  «aa  any  exception  taken.  And  the 
transcript,  of  the  reoora  aho&s  that  subsequently  the  attorney 
for  plaintiff  QdM*  into  the  court  room,  and  thereupon  the  Jury- 
nan  were  further  examined  by  the  attcrneya  cf  both  parties,  and 
a  Jury  of  twelve  mm   were  finally  accepted  &nd   sworn  to  try  the 
issues,   ft  cornet  say  that  the  aald  rftoarka  of  the  court  were 
prahysicial  to  the  City,  but  evon  if  they  reight  be  so  considered, 
tr.to  Jity  is  in  no  position  to  here  urge  that  they  constituted 
error, 

I  ju  Kwent  of  the  uircv.it  Court  ia  affiraod, 

AFFIR] 


-  lsgns. 


JOHN  R.  BLENNfigHASSETT,       > 
Appellee, 


AjL.   a  corpor- 
ation, 1 
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AL  FROM 
StiPSKXOB  CUUK7 

COOP:  OCu 


.  -.  ..•  T  DELIVERED        :.  1  .  |   . 

fhia  is  an  appeal  from  a  judgment  for  #600  rendered 
against  LaiJalle,  >,  corporation,  defendant  below,  in  the  Sup«r- 
ior  Jo  rt  of  Cook  County,  In  an  motion  for  Aajaagfts  for  pergonal 
injuries  sustained  by  John  R.  Blennerhassott,  plaintiff  below. 

The  defendant  was  possessed  of  and  had  the  oontrol  and 
management  of  an  office  building,  known  ac  the  New  "fork  Life 
Sttildlngj  situated  on  the  northeast  corner  of  Lafialle  and  '^onroe 
otreeto  in  the  oity  of  Ohloa>;o.   he  Kimball  Cafe,  the  employer 
of  plaintiff,  waa  a  tenant  in  the  basement  of  the  building.  Open- 
ing off  LaSaile  street  and  running  east  along  the  north  side  of 
the  building  is  an  alley,  and  in  thi»  alley,  soma  distance  east 
of  LaUalle  street  and  immediately  north  of  aaid  building,  there 
w^ti,  on  the  day  of  the  accident,  a  hoiut  or  elevator,  which  had 
been  i;a*d  by  saii  Kimball  Cafe  for  many  years  to  convey  auppliea 
and  materials  in  and  out  of  the  restaurant.   The  elevator  ran 
from  the  lvel  of  the  basement  floor  to  about  four  feet  above  the 
sidewalk  in  the  alley.   The  shaft  or  hole  was  about  five  feet 
long  north  ard  south  and  about  four  feet  wide  eaat  and  aoat,  and 
whan  not  in  use  MM  cover el  by  two  horizontal  iron  door a  or  shut- 
ters, mooting  in  the  -riddle  of  the  shaft.  These  doors  were  fast- 
ened to  the  sidewalk  by  hingea  and  could  be  easily  opened  or 
closed  when  deoired.  One  dcor  opened  back  towards  the  north  and 

the  other  towards  the  south.   About  two  years  before  the  accident 

letter 
a  tall  Iron  contrivance  in  the  shape  of  an  inverted A"U"  had  been 


att  -:.h©d  to  the  platform  or  the  elevator,  extending  upwards 
from  said  platform  for  a  distance  of  about  9  feet.  It  had 
bean  put  ther«  for  convenience,  00  that  as  the  elevator  moved 
up  or  down  said  doors  would  open  or  cloarj-  automnt.Ica.lly.   .,'hen 
the  floor  or  platform  of  the  elevator  was  even  with  th©  level 
of  the  bMMHMBt  floor  the  top  of  said  contrivance  »a«  below  the 
closed  doors  or  sidewalk  level,  as  the  elevator  woved  upwards 
the  top  of  fcsald  contrivance,  pushing  against  said  doors,  would 
op'vn  them,  one  door  towards  the  north  and  the  other  towards  the 
30uth.  Then  the  doors,  unless  either  of  them  was  moved  away  from 
this  inverted  letter  "17"  contrivance,  would  remain  renting  against 
tho  aides  of  said  contrivance,  hut  when  the  elevator  noved  down- 
wards the  doors  would  gradually  cloao  aa  said  contrivance  also 
descend e<l.   It  appeared  fron  the  testimony  of  the  plaintiff  that 
for  aony  yaars  prior  to  the  putting  of  said  contrivance  on  said 
elevator  that  the  uaid  doors  had  to  be  opened  and  closed  by  the 
person  or  persons  using  or  operating  said  elevator,  and  when 
opened  they  wer*  tied  with  wires  to  a  railing  around  tho  shaft; 
that  plaintiff  had  boen  employed  by  the  Kimball  Cafe  for  about 
|fl  years  and  was  well  acquainted  with  the  raetbod  of  operation  of 
the  elevator  and  doors,  both  before  and  after  said  contrivanoe  was 
attached,  and  hud   many  times  during  said  period  operated  the  ele- 
vator himself j  and  that  it  waa  a  part  of  his  work  to  go  with  a 
horse  and  wagon  to  :outh  Water  street,  buy  supplies  for  the  cafe, 
return  with  them,  unload  them  onto  the  elevator,  go  down  with 
them  in  the  elevator  and  from  thence  into  the  restaurant.  This 
was  what  he  was  doing  on  the  morning  of  the  accident,  which  hap- 
p«ts*6  about  a  o'clock,  Monday  morning,  ",'arch  7,  1C10. 

The  declaration  consisted  of  two  counts,  to  which  the 
defendant  filed  a  plea  of  thy  general  issue.  In   the  first  oount, 
after  alleging  ths  defendant's  control  and  management  of  said 
building  and  said  elevator,  and  describing  the  construction  and 
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oporat!on  of  said  elevator,  and  averring  that  it  was  the  duty 
Of  defendant  to  use  reasonable  oare  tc  koop  and  Hklntain  said 
©levator  In  a  reasonably  aafs  condition,  the  plaintiff  oharfed 
that  "said  defendant  negligently  and  carelessly  allowed  the  onM 
elevator,  and  the  safety  appliances  «lta  ,■.•};  loh  the  same  wa->  equip- 
ped to  keep  the  doors  of  th-i   mot  fron-  falling  on  the  person  rid- 
ing in  an  ;  uptm   the  oaid  elevator,  to  be  out  of  order  and  ronoved, 
which  fact  a^a  well  known,  or  by  Um  ©xercis*  of  ordinary  care 
Might  to  have  been  known,  to  the  defendant,  but  not  to  tha  plaintiffs, 
ao  th^t  while  the  plaintiff  with   all  due  oare  and  caution  for  his 
own  safety  *M  attesptinK  to  convey  materials  from  the  aurface  of 
the  ground  into  the  basement  of  Mid  building,  *>  •  the  iron  doors 
of  the  aald  elevator  descended  down  and  upon  plaintiff,  by  reason 
of  the  fast  that  the  aald  safety  appliance  had  been  removed,  and 
by  OTJUM  of  the  fT— iatl  the  plaintiff  was  injured*,  etc. 

In  the  second  count  the  plaintiff  charged  that  the  defend- 
ant "caused  to  be  removed  frora  the  oaid  elevator  the  safety  ap- 
plianoe  attached  thereto,  *  •  and  negligently  *  *  failed  and  re- 
fused tc  k1v«  the  plairtiff  ary  warning  of  the  removal  of  said 
safety  appliance,  so  that  while  the  plaintiff,  vtt&i  all  due  care 
and  caution  for  his  own  safety,  •  *  was  descending  on  the  said 
elevator,  without  any  knowledge  of  the  renoval  therefrom  of  the 
said  safety  appliance,  the  said  iron  '■"•■ors,  by_  reason  of  the  re- 
moval of  the  Mid  safety  appliance,  fell  down  and  upon  the  plain- 
tlrf,  which  happening  the  plaintiff  could  have  provided  against 
if  he  had  been  informed  of  the  removal  of  the  said  safety  appliance." 

On.  the  trial  the  plaintiff  testified  in  his  or/n  behalf, 
and  hi ■  son,  who  was  15  years  of  a^e  at  the  tins  of  the  accident, 
also  testified.  At  the  conclusion  of  plalntiff*s  evidence  the  de- 
fondant  ncved,  for  a  directed  verdict  in  its  favor,  wMch  notion  was 
denind  and  an  exception  taker.   The  defendant  introduced  RO  evid- 
ence .  At  the  conclusion  of  the  argument s  to  the  Jury,  which  were 
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Mdft  by  UM  attorneys  of  both  parties,  the  oourt  Instructed 
UM  Jury  at  the  request  or  the  defendant  that,  under  tho  law 
and  the  evidenoo,  the  plaintiff  couli  not  reoov-r  upon  the 
second  ocunt  of  thu  declaration,  and  that  they  ehould  disregard 
that  count  In  arriving  at  their  verdict.   I  «  ^ourt,  however, 
refuasd  to  give  a  similar  Instruction  M  to  the  firat  count. 
Other  instructions  wor«i  offered  by  the  respective  attorreye  and 
given.   :'he  Hut?   returned  a  verdict  finding  the  defendant  /guilty 
and  MUMHMing  pl»il»tlff  '•  6umgM  at  >;30O.   Defendant's  motions 
for  a  now  trial  and  in  arrest  of  Judgment  «re  overruled  and  the 
Judgment  appealed  froiri  »a»  entered, 

Ao  to  the  details  of  the  accident,  plaintiff  on  Ma 
direct  iml nation  testified,  ir  substance,  that  h*  drove  up 
i  ith  his  wagon,  unleaded  the  ^oo,is  and  put  them  on  the  elevator; 
that  after  the  gooda  w&rtt   all  on  he  got  on  tho  elevator,  pulled 
the  chain  in  order  to  make  the  elevator  go  down,  and,  as  it 
was  going  down,  the  iron  door  on  the  north  side  fell  and  hit  hin 
on  the  top  of  his  head  while  he  wa»  "s landing  straight  up"  on 
the  ©levator  floor;   that  at  that,  time  the  inverted  letter  "U" 
contrivance  "wa<;  off  mwS  there  was  nothing  to  hold  the  doors 
back".   On  oroas-exanlnatien  he  testified,  in  substance,  that 
en  the  Monday  morning  mentioned  he  backed  the  wages  to  tfa*  north 
aide  of  the  elevator  with  the  front  of   the  wagon  toward:-?  the 
north;   that  the  platform  of  tlM  ©levator  was  up  about  "pretty 
rear  level  with  the  box  of  the  wagon";   that  the  iron  doors 
were  "standing  up  straight"}  that  the  north  door  wan  standing 
alongside  a  "little  iron  railing*  about  two  feet  high,  and  the 
south  door  leaning  against  tho  wall  of  the  New  York  Life  Build- 
ing; that  it  was  daylight  and  he  "could  see  things  around  there"; 
that  there  was  nothing  to  hide  the  inverted  letter  "U"  contriv- 
ance from  hira  if  it  had  been  on  the  ©levator;   that  when  he 
last  saw  the  elevator  on  the  Saturday  preceding  the  Monday  rooming 
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of  the  aooidontj  ha  noticed  that  a  nan  who  waa  engaged  in  repain- 
Ing  the  floor  of  thO  elevator  had  removed  sail  contrivance  from 
g&id  floor,  and  it  wa*  standing  near  the  elevator  up  a,~ain3t  the 
wall  of  the  building?   that  when  he  oasae  to  the  elevator  on  "on- 
day  i'lornlng  it  MM  In  the  aarae  condition  as  when  he  an*  it  on 
Saturday,  aav©  that  the  floor  of  the  elevator  waa  "pretty  near 
fixed",  and  that  whm   ho  waa  tranef erring  tho  goo&a  fro?;i  hi 3  wagon 
tc  the  floor        '  -vator  hi«  «on,  standing  in  the  aaok  and  of 
the  wagon,  aaolatad  hlfl  in  that  worV.   The  son  testified  that  plain- 
tiff, after  the  geada  had  been  put  on  the  floor  of  the  elevator, 
got  on,  pulled  the  chain  tc  go  down,  and  the  "elevator  wont  down 
away  a  mat  then  the  north,  door  f all" j  and  that  "the  level  of  the 
tcp  of  the  elevator  shaft  asaa  about  to  his  shoulder  when  the  door 
started  to  fail." 

Counsel  faar  defendant  oontend  that  the  evidence  is  insuf- 
ficient to  support  the  verdict,  and  that  ths  trial  court  erred  in 
refueing  to  direot  a  verdict  for  defendant  and  also  In  refuelng 
t.  grant  a  new  trial  and  entering  the  judgnent*  tho  orgunent  is 
that  tho  ovidono*  data  not  dlaaloao  that  the  defendant  ama  guilty 
of  any  negHgenoOj  Ifl  that  it  aaa  not  legally  bound  to  anticipate 
that  plaintiff  would  be  injur;:  l  aa  a  result  of  the  re-oval  of  the 
inverted  letter  "U"  contrivance,  and  that  the  plaintiff  ana  guilty 
Of  contributory  negligence,  b&rrirg  a  recovery,  In  that  plaintiff 
knew  of  the  removal  of  ealr*  contrivance  from  the  platform  Of  the 
elevator  and  knew  of  th<->  position  of  said  iron  doors  ard  other  mor- 
roundlng  Oondltionaa  and  yet  he  too!-  RO  a  taps  tc  prevent  the  doora 
fallirr,  aa  ha  ecu  Id  eaaily  have  dono  and  as  ha  had  previously  done 
before  aaid  contrivance  wa;*  first  attached  to  the  elevator. 

y  the  ir.atructior.  of  the  court  the  jxury  were  told  to  dis- 
regard the  second  count  of  plaintiff's  declaration,  the  glat  of 
anion  was  that  the  defendant  negligently  failed  to  warn  plaintiff 
of  the  removal  of  aaid  contrivance  and  of  ahioh  removal  plaintiff 
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did  not  have  knowledge* 

The  case,  however,  wont  to  the  jury  on  the  first  coi;nt, 

Ut  of  whioh  was  that  defendant  negligently  allowed  th*  ©aid 
contrivance  OH  said  elevator  to  be  out  of  order  and  rercved, 
whloh  faot  MM  or  ou^ht  to  have  been  known  to  defendant,  but  was 
not  known  to  the  plaintiff,  under  the  facts  In  evidence  in  this 
case  vice  are  of  the  opinion  that  Um  plaintiff  cannot  recover 
under  this  count  and  that  the  trial  court  erred  in  OfltOFing  the 
Judgnent  fegftinat  the  defendant.   By  plaintiff *s  own  testimony  It 
appears  that  he  tat*  that  said  contrivance  hud  been  removed  frcn 
the  elevator  prior  to  the  accident  and  was  not  on  the  alev&tor 
at  the  kiat  of  the  accident,   And  we  are  of  the  opinion  that  the 
injury  to  plaintiff  was  the  result  of  his  own  negligence  in  not 
at  the  list  j>roperly  securir.r;  the  doors  so  as  to  prevert  their 
falling  upon  hire  oaotl  the  elevator  descended. 

Accordingly  the  judgment-  of  the  Superior  Court  will  be 

mi   with  a  firding  of  fact. 

wmsua®  mm  a  yurorss  op  fact. 

91MD19U   38   FACT.      ?/e  find  as  an  ultimate  f&ct  that  the 
plaintiff  w&b  guilty  of  negllgonoo  that  proxln&tely  contributed 
to  llii  injtiry  •ejqplftimA  of. 
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Corporation,  j 

Appellant,    ) 


STATS       ,-  .  • .-..  This  is  an  appeal  frcn  ft  jud^ra  nt 
of  the  Circuit  Court  of  Cook  County,  In  favor  of  the  appellee, 
hereinafter  referre  i  to  M  the  plaintiff,  and  against  the  ap- 
pellant, hereinafter  referred  to  as  the  defendant,   .'he  plain- 
tiff commenced  a  auit  in  attachment  or  i"«*bruary  ZA,   IP  Hi,  re- 
turnable to  tho  March  t«i|  Under  the  attachment  writ,  a  levy 
waa  nade  upon  certain  real  estate  of  the  defendant.  Personal 
service  #as  hi\&   upon  certain  garnishees,  and  service  waa  had  on 
the  defendant  by  publication?   the  last  publication  being  made 
en  ::aroh  IS,  V?12,     The  declaration  was  filed  on  arch  19,    1912, 
two  daya  before  the  first  day  of  the  'Jaroh  ter^s  of  said  court. 

The  declaratio?-  consisted  of  two  special  counts  and  the 
coercion  counts?  each  of  the  special  counta  sots  forth  a  written 
contract,  dated  ItaMtl  88|  1'.  11»  between  tfea  defendant  and  the 
plaintiff  ar.d  one  'Prank  L.  iebhard;  on  April  4,  I91ftj  a  default 
■M  entered,  damages  sere  Assessed  at  $1730,80,  and  Judgment 
wao  entered  for  that  amount.  On  April  f>,  193&«  one  of  the  days 
of  the  March  tefH*  the  defendant  r^oved  to  vaoate  the  default 
and  $u4gMMfc*  and  or  April  15,  lCl-s,  otlll  one  of  the  days  of 
k  -  nroh  tert-i,  the  court  denied  this  notion,  to  which  action 
of  ths  co^rt  the  defendant  excepted.  The  defendant  on  tho  aatne 
day  prayed  this  appeal  fror  the  judpyient.  In  the  April  terra, 
the  defendant  sued  out  a  writ  of  error  to  review  the  action  of 
UM  oourt  In  denying  tho  notion  of  ths  defendant  to  vacate  the 
default  and  judgment.  Thla  ,*rit  of  error  la  perding  before  this 
court,  -  ,'enoral  po.  1988? • 


m*  justice  cjar&aw  dklxvebss)  m&  opinion  o  -  uar, 

The  plaintiff  hfte  filed  a  motion  Irs  thl.i  ?ourt,  that 
this  appeal  be  dismissed.  Plaintiff  contends  that  the  defend- 
ant did  not  have  a  right  of  appeal  from  the  Judgment  order; 
that  the  only  rirtht  of  appeal  he  had  waa  frora  the  order  denying 
tho  motion  to  vacate  the  default  and  Judgrrcmt.  The  Judgment 
order  and  the  order  denying  the  motion  to  vaoate  were  both 
final  orders,  and  the  defendant  has  a  ri^ht  of  appeal  frora 
either  or  both.  To  obtain  ft  review  of  both  order©,  by_  appeal, 
however,  it  would  reqi;lre  a  separate  appeal  fro*  each  order. 
The  present  appeal  is  fro?-  the  judgment  order.   r'ho  defendant 
did  not  pray  an  appeal  froro  the  order  denying  the  motion  to 
vacate,  but  at  ft  torn,  subsequent  to  tho  tgm   at  which  judgment 
wan  entered  and  tho  ration  to  vaoate  waa  denied,  it  sued  out 
(as  it  had  a  right  to  do)  a  writ  of  error  to  review  the  action 
of  tho  court  in  denying  tho  motion  to  vacate. 

The  plaintiff  Insists  that  this  appeal  was  brought 
prematurely  and  that  it  ahould  b©  dismissed  for  that  reason. 
in  support  of  this  contention  tho  plaintiff  oaya  that  the  case 
in  the  lower  court  at  tho  time  of  the  appeal  had  not  been  final- 
ly disposed  of  as  to  the  garnishees,  and  that  this  appeal  is 
therefore  premature.  There  is  no  merit  in  this  contention,   fhe 

Iftnt  again.it  the  def  cr.dar  t  on  April  4,  lfcia,  from  which  it 
la  now  ftpyitftllfHi  was  a  final  one,  from  which  the  defendant  had 
a  right  to  appeal,  regardless  of  the  oo  dition  of  the  proceed- 
ing again at  the  garnishees.  It  la  not  necessary  to  cite  author- 
ities In  oupport  of  this  proposition.  The  notion  to  dismiss  the 
appeal  is  denied. 

39M  default  and  JlplpHTll  agalnrct  tho  defendant  \ma 
entered  by  the  Circuit  court  of  Cook  County  or,  April  4,  1918* 
one  of  the  days  of  tho  .arch  term  of  that  court,   defendant 
strenuously  contends  that  the  default  and  }u&$Mttt  orders  in 
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thla  case  wore  erroneous  for  the  Paaaoa  that  the  declaration 
irs  tb«  case  was  filed  lece  than  ten  days  before  tho  beginning 
or  the  Karon  term.  The  declaration  «aa  filed  on  Saturday, 
Uaroh  10|  IP  I;*,  two  day  a  before  the  third  Monday  of  'arch,  - 
the  third  Monday  of  ;;aroh  being  the  first  day  of  the  !,5arch  term 
of  the  Circuit  SOUTt  of  cook  County.  The  claim  of  oounsel  for 
the  defendant  is  that  a  default  and  Judgmnt  could  not  be  entered 
against  the  defendant  during  the  March  tern,  for  the  reason 
that  the  declaration  in  the  case  was  not  filed  ten  days  before 
the  commencement  of  the  said  term,  and  that  under  the  provisions 
of  8«0*  SS  of  the  Practice  Act  the  defendant  was  not  obliged  to 
plead  until  the  April  tern,  The  supreme  Oourt,  In  the  case  of 
Kirk  v.  lilraer  Dearth  Agency^.  171  111.  207,  has  hell  that  the  re- 
quirements of  the  Practice  Act  do  not  control  the  practice  in 
attachment  oases  in  natters  wherein  the  attainment  act  Ham   wi.de 

different  previsions.  The  very  point  raised  by  tho  defendant  in 

laot 
this  case  was  squarely  passed  upon  by  the  court  in  the„nertioned 

case  MMl  the  ruling  wan  adverse  to  the  contention  of  the  defend- 
ant. 

■jounael  for  the  defendant  strongly  insist  that  the 
opinion  in  the  oa*se  of  Kirk  v.  Kltaer.  Dearth  Agency,  supra,  is 
a  poorly  considered  one,  and  that  if  the  doctrine  of  that  case 
is  tc  he  followed,  it  will  lead  to  grave  injustices.   I  ' ithout 
admitting  that  there  is  any  juorit  in  the  nrgwmt   of  counsel, 
it  is  sufficient  to  say,  in  answer  thereto,  that  although  the 
opinion  in  question  was  rendered  sixteen  years  ago  this  month, 
it  has  never  been  reversed  or  qualified,  and  it  is  the  law  that 
must  govern  this  court  in  its  action. 

the  defendant  has  argued  at  great  length  that  the  two 
special  counts  are  fatally  defective,  but  as  the  declaration 
contains  tho  corraon  counts,  it  la  unnecessary  for  us  to  pass 
upon  the  special  counts.  Although  a  special  count  in  a  deolara- 


ation  shows  no  cause  of  action,  yet  if  th©  declaration  OCn- 
t&lrv:  the  oorjnon  counts,  and  Ju&graor,  t  is  rendered  Jgfc  default, 
it  will  bo  presumed  in  the  absence  of  a  bill  of  exception* 
■hoeing  the  contrary,  that  the  court  heard  evidence  to  Justify 
the  Judgment  under  the  oonnon  counts.  Howell  v.  Ohardl>  rt.  B3 
111*  286;  French  v,  Darer,  SI  111*  APP«  •*•• 

Defendant  ocntonda  that  the  Judf.mt.nt  entered  111  thio 
Qaee  Ifl  not  for  any  certain  cum  of  MHMf  and  is  void  for  indef- 
inlterooe.  On  April  4,  1918,   the  court  entered  an  order  that 
covered  the  default,  th©  assessment  of  damagee,  the  Judgnont  of 
the  plaintiff  against  the  defendant,  the  default  of  the  garnishee, 
and  the  conditional  ftiagBCnt  against  the  garnishees.  The  order 

reads  as  follows! 

"•rhis  day  corses  the  plaintiff  by  his  attorney 
and  it  appearlSl  to  the  oourt  that  the  defendant  has 
boon  duly  notified  of  the  pendency  of  this  suit  by 
oublioation  of  notice  and  by  nailing  a  copy  of  the 
same  to  it  pursuant  to  statute  in  auoh  case  aade  and 
orovided  and  it  being  now  here  three  time;*  aolenmly 
called  in  open  court,  corses  not  or  does  any  person  for 
it,  but  herein  it  makes  a  default  which  is  on  motion 
of  plaintiff *»  attorney  ordered  to  be  taken  and  the 
sane  la  hereby  entered  herein  of  record,  wherefore  the 
plaintiff  oug"  t  to  have  and  recover  of  ana  fro.n  the  de- 
fendant his  da.~a.os  sustained  herein  by  reason  of  the 

pn*rloe?hereupon  reference  le  had  tc  the  court  to 
assess  th®  plaintiff's  danagee  sustained  herein  and 
theoourt  now  here  after  hearing  all  the  allegations 
and  pro^f,  sub^ttod  herein  by  the  plaintiff  and  being 

r*"  ^^^^^^^^^^-^  a  tern 

i&ra  ar41^reaitais  considered  by  the  court  that  the 
slalntlff  do  have  and  recover  of  and  from  the  defend- 
SrSeWS  siting  Company  his  said  daaa-ea  <*-£"*••" 
ELS  aryi  rhirtT  and  jlxty  Oenta  in  form  as  aforesaid 
bTihToSSt  assessed  togetLr  with  hi.  cost*  end  char/rea 
in  this  behalf  expended  and  have  execution,  there. or 
Sains?  the  property  attached  herein  by  virtue  of  the 
writ  «*^ffS8&J^^  that  due 

nereonal  eervloe  of  the  writ  issued  in  said  eauee  had 
SSS°SS  5T2!  oSan*  **•  lnsurar.ee  OBW.ndHM. 
insurance  coapany  of  «••][«*  fSi^^Sjrany'p^S7 
beins  called  In  open  ^^dSfaui?  ahloh  i/on  notion 

hr  L»A3  rvoS^  has.?  oSr 

garnishees. 


Therefore  it  la  ocnaldered  by  the  court  that  the 
def'-r.da>  t  I'or  the  use  of  the  plaintiff  do  have  and 
recover  of  and  fro-,  the  said  garnishees  the  sut»  of 
seventeen  hundred  and  thirty  dollars  and  sixty  cents 
being  the  anount  of  the  |tt&g— ut  bor«tOfor*  rendered 
herein  againat  the  defendant  together  with  all  plain- 
tiff*n  ccats  In  this  m  well  U  In  that,  behalf  expend- 
ed unleea  said  garni ahees  after  being  duly  served  with 
scire  facia a  to  be  iaaued  shall  Show  (MUM  if  ary  they 
have  why  the  above  conditional  judgment  ahould  not "be 
;aado  final  and  execution  issue  accordingly," 

On  December  31,  131S,  the  plaintiff  ■pp+wt  before 
the  aatno  Judge  that  entered  this  last  mentioned  order  ttnd  made 
a  motion  that  the  order  of  April  4$    IP  in,  a;*  entered  by  the 
clerk,  be  amended  so  as  to  show  the  true  JUilJiUllt  of  the  court. 
The  u.raendrrent  proposed  by  the  notion  was  that  the  aord  "loll are" 
should  be  inserted  between  the  word  "thirty9  and  the  word  "and" 
in  that  part  of  the  order  that  purported  to  recite  the  Judgment 
for  the  plaintiff  againat  the  defendant*  The  court,  ovor  the 
objection  of  the  defendant,  allowed  the  amendment  to  be  made. 
The  defendant  insists  that  the  trial  court  had  no  minutes  of  his 
own  to  aid  hi)  in  hie  determination  of  the  education  aa  to  whether 
the  record  could  he  amended,  ar.ct  that  he  wmt   therefor©  without 
power  to  Mfcl  the  amandnefct.  Defendant  also  ooqplaina  that  the 
court,  in  paasing  upon  the  notion,  (at  the  instance  of  the  plain- 
tiff and  over  the  objection  or  the  defendant)  consulted  certain 
minutes  of  Hm  clerk  of  the  oourt  and  that  he  alao  referred  to 
a  certain  affidavit  offered  by  the  defendant  in  support  of  the 
motion  to  vacate  the  default  and  Judgment  in  this  oaoe.   Defend- 
ant insists  that  the  alleged  amendment  of  Docenber  31,  L91Sj  wae 
a  void  order  and  that  in  passing  upon  the  question  raised  by  the 
defendant  that  the  judgment  in  the  case  is  void  for  indefinite- 
noes,  the  alleged  amendment  of  Dooenber  31,  li'12,  naist  be  dis- 
regarded by  this  court. 

v;o  nay  assume  that  the  trial  court  erred  in  allowing 
the  introduction  of  the  clerk's  ralnutoa  and  the  affidavit  in 
question  in  support  of  the  sot ion  to  anend  the  record,  nevertheless, 


it  it  quit©  clear  that  the  court  bad  the  right  to  allow  the  anond- 
MBt  in  cue-.tlon,   TbO  order  of  April  -5,  13 1£,  In  itself  la 
•  sufficient  warrant  for  the  allowance  of  the  amendment.  Thio 
order  recites  that  the  court  assessed  the  plaintiff 'a  daraa^ea 
at  the  sun  Of  One  Thousand  seven  Hundred  and  Thirty  Dollars  and 
^ixty  oenta.  The  part  of  the  ordwr  that  refers  to  the  Judgment 
against  the   defendant  recites  *that  the  plaintiff  do  have  and 
recover  of  and  from  the  defendant,  ':rew&ra  Malting  ;cnpany,  his 
•aid  daimgea  of  seventeen  Hundred  and  Shirty  and  Sixty  cents  in 
foro  aa  aforesaid,  byt  the  court  aaaeaaad.^  That  part  of  the 
order  that  refers  to  the  conditional  Jtidgnant  against  the  gar- 
nishsej  recites:  "Therefore  it  la  considered  by  the  court  that 
the  defendant,  for  the  uae  of  the  plaintiff,  do  hav«  and  recover 
of  and  frors  the  said  garni  shoe  a  the  t*ura  of  seventeen  Hundred  and 
&&rt9   ->ollftr3  and  Sixty  Cents,  hairy;  the  anoitnt  of  the  Judgment 
hero  to  fore  entered  haxaffi  against  the  defendant,.  It  clearly  ap- 
peared, therefore,  from  an  inspection  of  the  entire  order  of 
April  4,  1312,  that  there  had  been  a  oleriosl  error  stads  in  the 
entry  of  the  order.  Mart  the  clerical  error  wan,  also  clearly 
appeared  frees  an  inspection  of  the  entire  oMtir,     It  waa  not 
necessary  for  the  court  to  refer  to  anytl  tag  but  the  order  itself 
to  detomlne  what  the  true  Jnflgaont  of  the  court  had  b*en.  Under 
auoh  circumstances  tho  trial  court  feai  the  undoubted  right  to 
correct  the  misprision  of  the  clerk  and  to  make  the  record  con- 
form to  the  truth.  In  the  cas«  of  Frlnk  v,  achroyer,  IS  ill. 
-'l'»  there  was  a  Mi seta tenant  of  the  aurnaaea  of  soma  of  the 
parties  to  the  suit  in  the  J'lHtpMMIt  ordor.  £h<t   appellant  in  the 
case  asked  that  the  judiitrvent  ba  reversed  because  of  this  fact. 
The  court  aald  (p.«U8): 

"The  jttftgauml  aaonat  be  reversed  on  account  of 
the  error  appearing  in  the  record,  in  the  nanaa  of 
sons  Of  lha  daf  andants.   The  partiss  to  the  action, 
and  between  whoto  the  Issue  was  tried,  appear  fron  the 
declaration  and  the  plea,  are!  the  misstatement  of  the 
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•tHRMMM  of  eoavi  of  theae  parties,  defendant  in  the 
aub&equant  record,  ana  juigtaent  order.  La  evidently 
i'.  t    MMt  alerlesJL  eieteke  of  the  officer,  the  olerkj 

in  entering  of  record  the  proceedings?  ana   judgment 
or  the  court.     This  i»  apparent  frors  inspection  of 
the  record,   and  the  mi o take  la  amendable  by  the  reo- 
ord  itnelf,   at  any  iijM,   wither  It)   Use  court  where 
the  record  rermina,   or  in  any  other  court  to  which 

record  imy  by  taker.,    by  ammol  or  writ  of  ar*ror. 
Uuch  io   the  letter  nod  spirit  of  our  statute*  of 
jqofa.ll®.     3tatutea  1056 1   Qttap,   R#   S#M«   1,  3  and  :. 
.outran  v.   autcheua,    3,8  111*   K.   390,   and  cases   there 

&M  better  practice   la   to  apply  to  the  court  sifhere 
UM  record  remains,    and  fren  Nhioh  execution  mar/  taeftf)j 
for  the  mnt'iililffii^  correcting  the  Kwan>a  in  the  flltBajwiiTlt 
order  by  the  auuiUBOxiSf  declaration  aad  flaaj    and  £hi«» 
that  court  should,   on  proper  application,  do." 

The  doctrine  announced  in  this  ease  has  been  approved  in  D&ven* 

port  v.   Kirkland,.  Wi  111*   175.     jjeo  aiao,  Corny  v.   -;:loa,   Ml 

111.    331. 

the  Judgment  of  April  4,  191&*  is  considered  in 

the  light  of  the  assendnant  of  Dooeiaber  31,  1912,  there  ia,  of 
ccurao,  no  Merit  in  defendant *a  la<*t  contention* 

The  judgrtent  of  the  Circuit  Court  of  Cook  County  will 
be  affirmed. 


370  -  1PSZ7, 


JVL1UJ   G&BHAHD, 

Defendant  in  i^rror,   )   ERROR  TO 
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CIRCUIT  COURT 

SBtfSg1  **9 a  00°    ■    ■■• 

Plaintiff  in  Error.   ) 

.  T.  The  defendant  in  error,  hereinafter  referred 
to  an  the  plaintiff,  obtained  a  Judgment  by  default  in  the 
Circuit  Jourt  of  Cook  County  against  the  plaintiff  in  error, 
hereinafter  referred  to  as  the  defendant,  and  the  defendant 
prayed  an  appeal  to  thia  eourt  from  this  fa lament.  The  general 
nuraber  of  the  case  Is  lgjHjg«  An  opinion  has  been  rendered  by 
thia  court  in  that  case,  and  the  statement  of  facts  connected 
therewith  nay  bo  considered  &a  part  of  the  statement  of  facta 
In  thii?  cane.  At  the  mae  term  of  court  that  the  default  and 
jttftgnent  was  entered,  the  defendant  .'aoved  the  court  to  vacate 
the  woe*  Thifl  motion  was  denied,  arid  the  present  writ  of 
error  is  sued  cut  to  review  the  action  of  the  trial  court  in 
denying  the  motion  to  vacate.  In  support  of  the  rootlon  to  vacate, 
the  defendant  filed  an  affidavit,  of  Hill—  P.  Sice,  an  employee 
of  the  defendant  company.   The  following  It  an  abstract  of  the 
substantial  parts  of  the  affidavit:   That  DeVitt  C.  Flanagan, 
prcaident  of  the  defendant  oonpany,  is  a  resident  of  New  York 
City?   that  said  Flanagan  had  entire  charge  of  the  ;aftklng  of 
the  contract  in  the  declaration  herein  mentioned  and  had  full. 
knowledge  of  the  facta  and  of  the  meri t a  of  said  controversy i 
that  said  defendant  through  said  Flanagan,  early  in  March,  19112, 
obtained  knowledge  of  the  institution  of  the  above  entitled  at- 
tachment suit,  and  oaid  Flanagan  advised  affiant  that  the  defend- 
ant aw  not  Indebted  to  thj;  plaintiff  herein^  but  the  plaintiff 
had  been  fully,  paid  by  the  defendant  for  all  hie  aervioosj  com- 
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mlsalona  and  expense; .,  and  said  Flanagan  further  directed 
affiant  to  obtain,  a3  soon  aa  practicable,  a  detailed  state- 
ment cf  plaintiff's  claim  ao  that  told  Flanagan  might  know  upon 
what  alleged  facts  said  plaintiff  yurported  to  base  hia  claim 
in  this  euit  for  further  compensation,  in  order  that  aaid  Flana- 
gan, after  ascertaining  the  nature  of  plaintiff's  claim  for 
additional  compensation,  might  ad viae  affiant  of  the  real  facts 
relating  thereto,  and  a  proper  reply  thereto  might  be  made  and 
a  proper  plea  filed;  that  pursuant  to  aaid  instructions  he  re- 
tained an  attorney  (naming  him)  to  ascertain  said  facta  relating 
to  plaintiff's  claim  and  to  prepare  eaid  plea;  and  that  said 
attorney  on  numerous  oooaaions  thereafter,  prior  to  iiarch  1$, 
1912,  attended  at  the  office  of  the  olerk  of  this  court  for  tho 
purpose  of  ascertaining  the  nature  of  plaintiff's  claim  from 
plaintiff's  declaration,  but  that  upon  each  of  aaid  occasions 
said  attorney  found  no  declaration  had  been  filed  and  on  each 
of  said  occasions  said  attorney  ao  reported  to  affiant,  and 
told  affiant  that  until  auch  declaration  was  filed  said  attor- 
ney svould  be  unable  to  state  to  affiant  the  nature  of  plain- 
tiff's claim;   that  finally,  on  March  I6«  1012,  said  attorney 
reported  to  affiant  that  the  plaintiff  had  finally,  upon  said 
date,  filed  hia  declaration  in  this  case,  ard  aaid  attorney  upon 
aaia  .  arch  13,  191^,  exhibited  a  copy  thereof  to  affiant;  that 
thereupon  affiant  reminded  said  attorney  that  said  Deffitt  fa 
Flanagan  alone  had  full  personal  knowledge  of  the  facto  and  that 
a  copy  of  said  statement  of  plaintiff's  claim  would  have  to  be 
forwarded  to  said  president  to  New  /©rk  City  for  reply  before 
i  correct  plea  to  the  declaration  coull  be  prepared,  and  affiant 
further  reminded  said  attorney  that  the  writ  herein  was  return- 
able to  the  arch  terra  of  this  court,  the  first  day  thereof  was 
March  IB,  1912;   that  thereupon  said  attorney  told  affiant  that 
under  the  ruloa  of  thla  court  It  would  not  be  neoessii-ry  for  said 
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defendant  to  pleud  to  the  declaration  In  this  case  upon  the 
KttCflh  BilMBa  di£  oL  Aitia  asucL*.  Sob  l&i  z&mm  jLiaai  MM!  Jlaalaxs: 
atlon  in  tMa  oaao  haa  not  been  filed  ho  re  In  ten  (10)  day  a  be- 
fore  the  flrat  day  of  aald  Karon  term  of  thlo  court,  and,  that 
therefore  und&r   a*  id  rules  of  this  court  It  would  not  be  necess- 
ary for;  the  defendant  to  appear  and  plead  herein  till  the  April 
tarn  of  this  oourt,  and  said  attorney  furthor  advised  affiant 
to  have  a  copy  of  said  declaration  wad©  iirreediataly  and  forward 
the  aa-se  iasnediately  to  said  preaidsnt  in  IM  York  Jity,  and  said 
attorney  further  stated  thit  upon  receipt  from  said  president  of 
a  full  etfttaresnt  of  defendant '«  defense  to  said  claim  said  ut- 
ter, ay  *ould  immediately  prepare,  and  after  execution  there- 
of, file  prop®?   plea©  and  an  affidavit  of  merits  setting  forth 
said  defense j  that  he  ©auu«fla  copy  of  said  declaration  to  b© 
iraraedlatoly  nafll|  and  forwarded  to  «*aid  president  in  Hew  iork 
City,  and  received  froia  hits  advice  concern  in^;  the  def  or.dant  *  a 
def anaj |  but  that  before  sufficient  tltne  had  elapsed  for  the 
pr$p  uratlcci  forwarding  to  No*  York  Oity  for  execution,  and  return, 
of  proper  pleads  and  an  affidavit  of  aorita,  the  plaintiff  on  April 
<1,  catised  Judgment  by  default  for  Seventeen  Hundred  Thirty  Dollars 
and  wlxty  .,'ents  ($1730,30)  to  be  entered;   that  affiant  obtained 
information  of  said  judgment  on  April  5,  and  immediately  caused 
this  affidavit  to  be  prepared  and  caused  notice  of  this  motion 
to  be  served  upon  the  attorneys  for  the  plaintiff  in  the  forenoon 
of  April  5;   that  the  March  terra  of  this?  (NKflPt  began  on  Monday, 
tfarob  18,  that  the  declaration  herein  am*  not  filed  ten  (10)  daya 
before  the  first  day  of  said  ''arch  torn,  but  only  two  (2)  days  be- 
fore the  first  day  of  said  fcam)  that  the  rules  of  thin  r.ourt 
known  as  Oocmon  Law  i'.uleo  8  and  3  in  foroe  in  this  court  at  the 
tin©  of  the  institution  of  this  suit  and  at  all  tiraes  since,  were 
and  .ore  in  words  and  figures  as  follows:   ([lere  affiant  inserts 
said  rules. ) 


Affiant  says  that  he  verily  believes  that  defendant 
has  a  good  defense  to  this  suit  upon  the  merit ■  to  the  whole 
of  the  plairtiff 'o  demand}   that  the  plaintiff  and  defendart 
did  entice  the  written  contract  dated  March  25,  1911,  sot  forth 
in  eaid  declaration,  but  that  the  defendant  has  paid  to  the 
plaintiff  all  auma  due  to  the  plaintiff  by  the  defendant  under 
eaid  contract;   that  all  ROM  due  to  the  plaintiff  under  eaid 
oontr&ot  did  not  exoeed  the  suns  of  Five  Hundred  Dollars  (f»500) 
and  that  the  defendant,  before  suit  was  instituted,  paid  to 
plairtiff  eaii  sum  in  full;   that  with  reference  to  the  first 
ite^f  viz:  Four  Hundred  Thirty  Dollars  and  aixty  Oenta  (.%430.«0) 
olained  to  be  due  by  the  plaintiff  for  eatpenaea  while  engaged 
in  the  sal*:-  of  bonds  for  the  defendant,  aaid  expense  a  did  not 
exoeed  One  Hundred  I  ifty  Dollars  (#2£0)|  but  that  plaintiff 
aeeVra  in  thie  ault  to  charge  against  the  defendant  expenses  In- 
curred .  y  the  plaintiff  while  not  engaged  in  the  sale  of  bonds 
for  the  defendant;  with  reference  to  the  eesond  itora,  vizj 
Five  Hundred  Dollars  ($500)  daisied  to  be  due  the  plaintiff  ao 
five  per  cent.  (8jf)  oonraisaion  on  Ten  Thousand  Dollars  ($29*000) 
worth  of  bonds  alleged  to  have  been  sold  by  the  plaintiff  that 
the  amount  due  by  the  defendant  to  the  plaintiff  as  oorcmiiasions 
for  the  aale  of  bonds  did  not  exoeed  Two  Hundred  Fifty  Dollars 
(#880) 1  that  only  Kivo  thousand  Dollars  (§5,000)  worth  of 
bonds  wore  sold  by  the  plaintiff  and  paid  for,  upon  *hich  amount 
due  plaintiff  for  oonril  scions  under  said  contract  was  Two  Hun- 
dred Fifty  Dollars  (,$£50);  that  plaintiff  did  purport  to  sell 
in  addition  five  Thousand  Dollars  ($5,000)  iaore  bonds,  but  that 
said  bonda  were  r.9V&r   paid  for,  without  any  default  or.   the  part 
of  the  defendant,  and  that  the  plaintiff  is  not  entitled  to  any 
commissions  upon  said  last  nentioned  bonds;  with  reference  to 
the  third  item  claimed  to  be  due  to  the  plaintiff,  vlas   light 
Hundred  dollars  (§SC0)  being  two  per  cent.  (&fo)   ooraraiaaion  on 


*   tuaii 


■ 
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fortjji  thousand  (40,000)  bushels  of  Bfcltj  that  no  ma  whatever 
aamad  by  or  ftut  to  plaintiff  as  conrclsaions  for  tha  sale 
of  Malt  because  affiant  says  that,  without  any  default,  on  the 
part  o  the  defendant,  no  nalt  whatever  Vaa  taker,  by  the  sub- 
scribers to  laid  bends  under  the  terras  of  tha  subscription 
agreement  dsliverua  to  the  plaintiff  or  otherwise?  with  refer- 
ence to  aald  last  item  claimed  to  bo  dua  by  the  defendant  to 
the  plaintiff,  viz:  rive  hundred  collars  ($800)  for  fifty  (50) 
days  at  Pan  collars  (J  10)  par  day  devoted  by  tha  plaintiff  to 
the  sal©  of  bonds  of  (ha  defendant,  that  said  plaintiff  did 
not  devote  fifty  (50)  days  to  the  sale  of  bonds  for  the  defend- 
ant, but  devoted  to  audi  sale  not  to  exceed  ten  (10)  day  a,  for 
which  the  plaintiff  was  entitled  to  receive  One  hundred  .Ocllara 
(jfdoo)  and  not  Flva  hundred  Dollars  ($900}  as  claimed  by  hire. 

■  .  JU.i'.'Id..  iiCANLAH  DKLIVBK.dn  SKX  0P15I0R  OP  THE  OOOfcT, 

The  defendant  contends  that  the  defendant  waa  not 

obliged  to  plead  until  the  April  terra  of  the  court,  for  the 

reason  that  tha  plaintiff  bad  not  filed  hie  declaration  ten 

days  before  the  fir  at  day  of  the  l!arch  terra  of  the  court,  and 

that  therefore,  the  trial  court  err«d  in  entering  the  default 

and  $Ud£»*nt  order  in  the  case.  In  support  of  hia  contention, 

defendant  cites  Hule  2  of  the  Circuit  Court  which  reads  as  follows* 

"Rule  2.   In  all  auita  at  law  made  returnable 
to  any  term  of  the  court  where  process  has  been  duly 
served  and  declaration  filed  ton  days  before  the  first 
day  of  the  tern;,  the  defendant  aball  plead  or  do-sur  be- 
fore the  opening  of  Court  on  the  morning  of  the  third 
day,  and  the  plaintiff  shall  be  entitled  to  Judgment  by 
default  in  all  auita  where  the  plea  or  d ©mirror  ia  not 
so  filed,  unless  the  party  haa  obtained  an  extension  of 
tha  rule  oo  to  plead  or  denur.  Any  defendant  entering 
bis  appearance  without  aervioe  will  be  required  to  plead 
or  dofrur  to  tha  declaration  at  such  ti^o  a<*  he  would  be 
so  required  if  ho  had  boon  a  rved  with  proceaa  on  the 
day  of  the  entry  of  hia  appearance." 

The  present  case  ia  an  attachment  proceeding,  and 
service  on  tha  defendant  was  had  by  publication,  and  therefore 
Rule  £  mast  be  read  in  connection  with  the  provisions  of  the 
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Attachnent  act,  and  when  it  13  so  read  it  is  quits  clear  that 
ths  rule  was  rot  meant  to  apply  to  attachment  oases  in  which 
sorvlce  is  had  on  the  defendants  by  publication. 

The  defendant  inaista  th?*t  It  show ad  on  th«  motion  to 
vacate  that  it  had  a  msritorious  defense  to  the  clairr.  of  the 
plaintiff  wid  that  the  defendant  had  exerciesd  proper  diligonoa 
in  nafeisg  its  defense  and  that  the  trial  court,  under  the  ciroura- 
stances,  should  have  vacated  tho  default  and  judgrrsftnt. 

"It  haa  always'  beer,  a  well  settled  rul&  in  this  ;:tate 
that  a  notion,  to  set  aside  a  default  is  addressed  to  the  sound 
legal  discretion  of  the  court,  and,  unless  it  appears  that  such 
discretion  haa  been  wrongfully  and  oppressively  exercised,  this 
court,  on  appeal,  will  not  interfere.   (Quiver  v.  Brink  **rboff,  180 
111*  548,  and  oases  there  cited)."   hggloston  v.  Ko^al  Trust  Uq..^ 
(J2CS   111.  170.  To  warrant  the  trial  court  in  vacating  ths  default 
and  judgrwrt  it  was  necessary  for  the  defendant  to  prove  that  it 
had  a  rvtritorieus  defense  to  the  claim  of  the  plaintiff  and  that 
it  was  not  guilt?  of  negligence  in  saldng  its  defense.  The  only 
evidence  offered  by  the  defendant  in  support  of  the  motion  to 
taOftta  MM  the  affidavit  of  William  p.  Rice,  an  employee  of  the 
Afffentent  company.  In  reference  to  the  question  as  to  whether 
tho  defendant  had  a  fseritorious  defense  to  the  claim  of  the 
plaintiff,  it  is  clear,  froia  a  reading  of  tlM  affidavit  of  Rice, 
that  his  knowledge  on  that  subject  was  purely  of  a  hearsay  char- 
acter. He  states  that  the  president  of  the  defendant  company, 
DeiVitt  CU  i-'Ianagan,  «as  the  person  who  had  entire  charge  of  the 
rcaking  of  the  contract  with  the  plaintiff,  and  had  full  knowledge 
of  the  facts  and  of  the  merits  of  tlM  controversy t   that  "Flana- 
gan alone  had  full  personal  knowledge  of  the  facts",  and  that 
after  the  default,  he,  Kice,  ooranunioatud  with  Flanagan  for  the 
purpose  of  having  Flanagan  advise  J.ioe  of  "the  reai  facts  re- 
lating to  the  contract  with  the  plaintiff".  The  defendant  did 


• 
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not  produce  an  affidavit  fron  Flanagan  nor  did  it  offer  any 
mmou  for  It •  failing  to  do  *o. 

defendant  strenuously  in 6 is  v.-  MM  even  if  it  be 
held  that  Rule.  8  does  not  appij  to  a  mm  like  the  present  one, 
atiii  it  atast  be  MOMM4  thu.t  an  attorney  might  well  construe 
the  rule  in  question  aa   applying  to  a  MM  Ufet  the*  present  one, 
arjd  that  therefore  the  defendant  should  rci  be  char  .to  able  with 
M£llg«teM  in  this  MUM  ItttRM  (defendant  a&ya)  its  attorney 
did  so  construe  the  rule  and  the  failure  to  plead  was  the  re- 
sult of  such  construction,  tbm   trouble  with  thia  contention  of 
defendant  is,  that  there  is  no  evidence,  even  of  a  hearsay  eharac- 
tor,  that  the  failure  tc  plead  was  duo  to  a  nis interpretation 
of  8uX*  8.  The  attorney  who  had  charge  of  the  case  for  the 
defendant  prior  to  and  at  tho  %&m   of  the  default  and  Judgment 
ftlM  had  chare©  of  the  o&so  at  the  time  that  the  motion  waa 

to  vacate  tho  default  and  Juigr.ant,  and  yet,  thia  attor- 
ney did  not  Mkt  an  affidavit  in  support  of  the  motion.  All 
that  'iloe  say  a  on  the  subject  of  the  failure  to  plead  ia  that 
said  attorney,  on  March  13,  10  m,   nineteen  days  before  the  de- 
fault wa-j  ttUcaa,  toll  hira  "that  uncW  the  rules  of  the  circuit 
Court  it  would  not  be  neoeeaary  for  the  defendant  to  plead  to  the 
declaration  in  the  case  upon  the  March  return  day  of  the  court, 
for  the  reason  that  the  declaration  in  the  oatse  had  not  been 
filed  ton  days  before  the  first  day  of  the  March  terra  of  the 
court,  and  that  therefore,  under  the  rules  of  the  court,  it  would 
not  be  UMMMI'Jf  for  the  defendant  to  appear  and  plead  until 
tlze  April  torn  of  the  court."   ihia  evidence  is  very  far  fron 
proving  that  tho  attorney  of  KM  defendant  was  deceived  until 
the  day  of  tha  default  by  Rule  2.   In  fact,  Rule  8  figured  in 
tie  motion  to  vaoate  only  through  the  affidavit  of  the  layman 
hioe.  The  attorney  for  the  defendant  did  not  see  fit  to  inform 
the  court  what  he  knew  concerning  the  default,  and  M  M  read 


tfca  record  there  is  absolutely  nothing  in  the  showing  mad© 
to  rebut  the  presumption  of  negligence  arising  from  the  failure 
to  pleml  In  apt  time.  If   the  defendant  had  made  a  clean-out 
showing  that  it  had  a  meritorious  defense  to  the  .jlalrc  of  the 
plaintiff,  and  if  it  had  further  shown  fairly  and   frankly  that 
the  attorney  of  the  defenaant  aMl  misinterpreted  Rule  8  and 
that  the  failure  to  plead  MM  due  to  this  fact,  we  are  satis- 
fied that  the  trial  court  would  have  granted  the  taction  to  va- 
cate the  default  and  judgment,  but  no  auoh  ■hoeing  east  made,  and 
we  cannot  cay  that  the  trial  court,  in  thia  case,  wrongfully 
and  oppressively  exercised  the  discretion  vested  in  him. 

The  defendant  insists  that  the  trial  court  erred  in 
MBit  ting  the  affidavit  of   the  plaintiff  in  opposition  to  the 
notion  to  vacate  the  default  and  Judgment.   The  affidavit  of  the 
plaintiff  mnt  to  the  question  Ml  to  whether  the  defendant  had  a 
meritorious  defense  to  the  claim  of  Mm  plaintiff,  Mid  it  should 
not  have  been  admitted  by  the  court,  allohrist  frana.  ggg  v. 
Northern  '^raln   Uo.<r  &04   ill.  510.  its  admission,  however,  was 
not  prejudicial  error.  It  devolved  upon  the  defendant  to  show  that 
it  had  a  meritorious  defence  to  the  claim  ot   the  plaintiff ,  and 
that  it  was  not  guilty  of  negligence  in  the  premises,  and  it 
failed  to  make  a  proper  showing  in  either  of  these  essentials. 

Xhe  plaintiff  in  this  mm  has  made  a  motion  in  thia 
court  that  the  writ  of  error  in  this  caae  bs  dlamiaaea.  This 
motion  la  denied.  The  reasons  for  the  denial  of  the  motion  are 
f;iven  by  the  court  in  the  case  of  uebhard  v.  Urewera  Hal  ting. 
flomnany,.  General  Ho.  l08Mi 

he  Judgment  of  the  Circuit  Court  of  090%  Oounty  ia 

affirmed. 
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S  BRIGHT  Q 
a  corporation, 

il fiint  iff  in  irroi".   i 

■■■  J-'  3.  .     „  •;  I'. 

In  an  action  fey  defendant  la  error  Iffttria 
against  the  Kesa  ^iri.-ht  Company  in  the  unieip*!  <'ourt  for 
breach  of  a  contract  of  employment,  plaintiff  had  jttd^eest 
for  ^450,  to  reyerse  which  tie  defendant  prosecutes  thia 
writ  of  error. 

9M  original  contract  «aa  between  I  orris  and 
the  Acas  bright  kanuf acturing  Company,  mm  in  writing  and 
^ade  about  January  1,  l9lt,.  About  April  1,  191  ,  the  de- 
fendant corporation  was  organised  nd  took  over  the  business 
of  the  B«M  aright  I  anuf acturing  Uojapany.  iioth  Korria  and 
the  Bmm   Bright  Company  treated  the  contract  of  employment 
after  April  1,  191 0a  as  a  contract  between  J  orris  and  the 
Kesa  hright  Company.  I ,r.  Aruegal  for  the  Company  wrote 
I  orris  Dm,  6,  121<  ,  "You  have  a  contract  vita  us  for  a 
yearly  term  «hich  requires  for  its  termination  percept  by 
mutuaj.  conaent,  a  three  months  prior  notice".   After  the 
iiess  Bright  Company  was  organized  that  Company  paid  plain- 
tiff his  salary  up  to  February  15,  1911,  and  iorria*  let- 
ters were  addressed  to  Use  Mi  bright  company  sn  1  the  an- 
swers were  in  tne  name  of  that  e-oapeiny.   .»e  think  that  the 
original  contract  of  employment  was  binding  wttfa  on  pl;iin- 
tiff  and  tne  I  ess-  :ri(ht  Company. 


The  contract  of  esiiployi'ient  contains  tnis  pro- 
vision: 

*7.  This  agieaaiat  i;;  to  regain  in  full  foice 
for  one  year  frore  the  date  hereof,  that  is  to  say  until  &•<■ 
ceaxber  31st,  1910.  «  «  sc  After  X,eee?;-ber  51st,  191C,  this 
agreement  WapaX  ©elf  perpetuating  frorr.  ytar  to  yew  uhLt«* 
three  (3)  ssonti.o  priftl  tc  Um  expiration  of  any  year  due  no- 
tice is  §iren  by  one  party  to  tne  other  of  ite  or  his  desire 
to  siodify,  cancel  or  annul  the  agreement  at  the  end  of  the 
current  year." 

ilaintiff  in  error  contends  thai;  if  the  ;  eas 
Bright  Company  is  liable  on  the  contract,  it  ?ms  not  neces- 
sary, under  the  provision  above  quoted,  to  £ive  notice  three 
months  prior  to  SfcMMMtaHP  31,  191- ,  in  order  to  cancel  the 
contract  before  tnet  dete.   The  defendant  flimjftHFUjp  iid   not 
give  any  notice  of  its  intention  to  discharge  the  pliintiff 
or  terminate  the  contract  prior  to  taMOfrwr  6,  1§1  .  On 
that  day  iiruegsl,  for  '.he  4efe:'*dant  Company,  wrote  plaintiff 
as  follows:   "the  best  ~<ay  to  relieve  yourself  and  us  of  an 
embarrassing  situation  would  be  for  you  to  iarsdiatoly  3et 
about  looking  for  snoVner  business  connection,  and  resign 
fro?n  the  hess  fright  :o»  vshen   you  are  reasonably  assured  of 
that  or  before  if  you  prefer."  This  letter  sa.;  n3t  a  dis- 
charge nor  a  notice  of  the  desire  of  the  c3ef  end  ant  to  can- 
cel its  contract,  tad  in  no  vay  affected  the  rkf&ttm   of 
either  party  under  the  contraot.   it  was  not  until  JwMMQP 
28,  1911  *  that  defendant  discharged  plaintiff,  and  -■ebrusry 
11  It  sent  him  a  check  for  |96  for  his  salary  froa  ^ebra&ry 
1  to  "Ybruary  15. 

9M  right  to  discharge  the  plaintiff  for  suffi- 
cient cause  trns  a  rignt  of  the  defendant  independent  of 
contract,  but  the  right  to  cancel  or  annul  the  contract 
under  its  provisions  was  a  right  that  could  be  exercised 
only  at  the  end  of  the  current  year,  and  then  only  in  case 
three  months  prior  tc  the  expiration  of  the  year  tnree 
months  notice  of  MMda  intention  had  been  piven. 


whether  the  defendant  was  so  incompetent  as  to 
give  to  the  defendant  the  right  to  discharge  him  for  inooiu- 
petency  an\   v/hether  because  of  any  act  or  omission  of  his 
it  had  the  right  to  discharge  hL-a,  ^ere,  we  think,  on  the 
evidence,  questions  of  fact  on   Jnivb    the  verdict  of  the 
jury  Tiuut  be  hrl  1  conclusive. 

The  plaintiff's  compensation  was  to  fee  a  cer- 
tain share  of  the  profits,  but  he  ^ns  guaranteed  $100  per 
month,  ue   was  able  to  earn  between  February  15  and  feeera- 
ber   7,  1911,  only  il9S.25.  99   cannot  say  thttt  the  damages 
awarded  biiE  were  excessive. 

MnfliBg  Ml  error  in    13  i  ferjord,  the  jadgawmt 
is  affirmed. 


&er  Term.  1912.  Ho. 
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I 

fli.intiff  in  error  waif  ef-  ■'  n 

of   lXlf«M    9X  itiVB   in  ti»l*U««   ft*   ft  6«rt«4ll 

.ion  of  the  teasicijwl  *:o^e  of  avioueo,     &«a  ttw  o«*»« 
*M  oali'.d.  for  trial,    t&i  «MM*8  ft*  **»*••    *%*Al—*   <tii**&& 
vltfa  feftlJtg  !»■»$*•  MBd  tWQ  patrons 

of   fcfeft  ItfftM  wern  ftlftO   ca3  lod  C  A  U       fc*   *•«•*«  *•* 

oit«»  «*»*  **•  JttSy  Wli  "accented  ^i^.oul  Ofe«Je©tl©tt«  ft** 
lag  miM  by  cither  ftftBftttft&i  fefl  try  Ifes  •***•»♦*  8*  «•» 
**  consolidation  «*•  »*6t4   but  tha  ...  >»«  !J*      * 

.  ?.y   1*   ft«#l   CftftO    I  UMftftf  ***»  *■■ 

instructed  to  re*i:  v  t  in 

■ 

Eutitj  and  m  *****  »mw  B  ***■  **  ttofcrtfr***** 

us 

|^|4       "he    ju,-l.:w«t    **©Utftfi    bf-fc;r«3AlT    t;:         I  '•      •»«    *f 

a^ain^t  her. 

««  tfeftrffc  Us**  haviag  mttia  no  oi>j notion  to  Bm 

jury  being  sworn  to  trv  thft  issues  l»  ***  •«*•*  •**••«  and 

Having  aooepted  ftkf  jury  -./iti.out  objection  Rbftfl  sworn  »«pa- 
r*tely  tc   ***  Xr"   issues  in  each  ease  separately #  p&ftlM* 

tiff  iv   error  cannot  nov/  "be  heart  to  ce.rplain  that  the 
Court  erreo  in  %3ylftg  the  air.  oases  to,;  ether. 

tfe  also  think  tl»t  ft*  »W  evidence  tho  jury 


might  properly  find  tb«  plaintiff   *»  error  guilty,    and 
bii*  Judgment  ia  affirmed. 


ASFIRlffiD, 
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ellee,    J 
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- 


VS.  / 

Appellant,    i 

-H 

.   .  .      .  I 

Jttly  1,   li>  7,   the  gttvtisa  to   this  cause  entered 
tftte  e  contract  in  writing  •■.hereby     riicaon  agreed  to  erect  a 
building  for     fire  and  furnish  all    labor  ana  materials   thtre- 
for  by  IToTillsnir  1,  19  7,   for   ;4Bv  .  .       arch  17,   1911,  -  ri:  won 
brought   this  action  in   the     unicipal     ourt  claiming  ttsat 
there   Mta  dan   U  bis  from     ard  on  the  contract,    Including 
-195  for  extras,   .  2495V  ■.     Sard  filed  an  affidavit  of  da* 
fense   "to   the  v?hole  of   plaintiff's  demand"  and  an   itemized 
statement  of  set  off  or  counter  claim,  verified  by  ale  affi- 
davit,  wherein  he  stated   that   there  was  due  to  him  fron     rik- 
3on    ro,17.    . .       tea  jury  returned  a  verdict  finding  the  is- 
*n«Saagainat   the   uefer.dant"   and  aaseaaint  plaintiff's  danttgs* 
at   |d£@Q«     ,  laintiff  rsnlttsd  £45  fxan  the  verdict,      hef end- 
ant  filed  a  motion  in  Writing   for  a  new     trial,    stating   twenty 
two  reasons  «fhy   man  new  trial  should  be  granted,  but  tiie 
•ourt  asniad  bit  motion,   rsndered  jad  gasat  against  him  for 

1955,   cn:i  plaintiff  appealed. 

.afore  this  suit  was  brought     rihaon  filed  his 
bill   in  ec   ity  against    -ord  far  i   ic's  lien  for  the 

linilil    cJ  -  La    l   M    bt    Am    lis  un.  cr  the  contract   sand  on  in 
this  case,  and  aaofc  teati  say  aaa  fcsken  In  khi    aaass, 
pell  ant     ard   now  contends   that    -  B>   '-hot^cn  by 

rikaon  of  remedies  and  fchia  action   t&ersfora  can  not  be 


maintained,   ith  Uiiu  contention  we  cannot  a^ree.  a  for&er 
suit  rc-ndin*:  in  equity  cannot  be  pleaded  in  abate,  f-nt  of  o 
subsequent  action  at  law.   1  .ncy.  of  1.  .  ir,  7ol.   If 
after  a  bill  in  equity  /•*&»  been  filed,  <*o  that  the  juri3dic- 
tioii  of  tne  court  was  atwo^ed  and  the  case  is  not  one  oiMfft 
a  party  mtttSf   proceed, as  in  oaae  of  ■  MrtgAfO ,  JUR  equity  .7n<i 
at  law  at  the  MM  ti.;.e,  Um  ourt  of  i  tjuity  will   compel  the 
party  to  icake  an  flection  in  which  Court  he  wil3  proceed  and 
the  proceedings  in  tne  other  ourt  Will  be  stayed.   I -lanehard 
v.  .tone,  16  ,t,  8$i|  -tory  '  q.  .uriBp.,  -ec.  £89.   if  the 
defendant  in  an  notion  at  law  is  entitled  to  any  advantage 
from  the  pendency  of  &   bil"i  in  equity ,  it  Is  only  by  injunc- 
tion froi/j  the  quity  '.ourt  to  stay  the  proceedings  at  law. 
-  attel  v.  :-on:i.nt,  lo6  -'ass,  418,  424, 

. ell&nt  further  contends  that  tne  plaintiff 
was  not  entitled  to  recover  because  he  toad  not  obtained  a 
license  as  contractor  from  the  ;ity  of  ,'hieago,  H  tnlrik   the 
jury  Right  frosa  the  evidence  properly  find  ttk&t  plaintiff  had 
a  license,  but  if  not,  the  defendant  did  not  in  any  onz   of 
hi a  amny  grounds  for  a  new  trial  state  as  a  ground  that  the 
plaintiff  had  no  license  orul  fchorofOYO  MBit  *fi  .  id  to  have 
waived  the  objection. 

ve  find  in  the  ford  M  reversible  error  in 
the  rulingo  of  lb*  out  on  questions  of  evidence. 

The  contract  provides  that  Erikson  thai!  erect 
the  building  agr%ofel>jty  to  tiie  wwingi  o»d  specifications 
Hfedi  by  ,  :  ,  ..alter,  in  a  good  end  woffeMBliki  ttnnOYi 
"to  the  satisfaction  of  the  perty  of  the  firs:  part  |  tardj 
and  under  the  direction  of  tne  a&id  .alter,  to  be  testified 
by  a  writing  or  certificate  under  the  ..and  of  the  Mid  al- 
ter."  ;ard  discharged  alter  soon  after  the  wor.  ms  begun 
and  did  not  employ  another  architect  or  tuyi rintendent. 


the  Court  guvs  for  the  plaintiff  the  following  instruction: 

"1.   i'he  Court  instructs  lue  jur.v  that  the 
clause  of  Mm  contract  providing  that  the  ..-or.,  of  the 
plalntifi'  aaall  be  uone  'to  the  satisfaction  oi  the  party 
of  the  first  part*  (viz,  I  r.  lard)  means  as  a  matter  of 
law  a  'oatisf action'  to  be  reasonably  and  not  arbitrarily 
exercised,  in  other  words,  in  considering  the  evidence  in 
this  case  bearing  upon  the  question  of  whether  or  not  the 
work  me  done  to  Ham   satisfaction  of  the  dafondant*  the 
jury  should  not  consider  alone  the  testimony  of  the  dof 
ant  that  said  work  was  not  done  to  his  satisfaction,  but 
should  consider  also  oil  of  the  evidence  in  said  suae,  and 
fliaice  up  their  Kind*  from  all  the  evidence  whether  the  de- 
fendant in  good  faith,  honestly  and  reasonably,  was  not 
satisfied  with  the  plaintiff's  work." 

Che  defendant  asked  the  Court  to  instruct  the 
jury  that  if  the  plaintiff  failed  to  ]?j££fjrja  his  contract 
in  accordance  with  the  contract,  drawings  and  I  Mifiofttloas 
and  the  ordinances  of  the  city  of  Chicago,  in  ■  good  and 
workmanlike  manner  to  the  satisfaction  of  the  part?  of  the 
first  part,  they  should  find  the  issues  on  that  euestion 
for  the  defendant,  and  also  asked  the  Court  to  instruct  the 
jury  that  they  would  be  authorised  to  allow  the  defendant 
the  amount  of  damages  sustained  by  aisu   as  a  necessary  re- 
sult of  the  failure  of  the  plaintiff  to  perform  his  con- 
tract in  accordance  with  the  contract,  drawings,  specif ica- 
tions  and  ordin&nce,  if  they  brlleved  from  the  evidence 
that  plaintiff  did  fail  to,  perform  his  contract  am.  fJUalpjh 
the  building  in  accordance  therewith,  etc.;  but  the  Court 
refused  to  give  the  instructions  aokttd  and  modified  fc) 
by  inserting  before  the  words  to,  pi %£$%&   in  italics,  in 
each,  the  word  ■  substantially" ,  him!  inserting  in  the  first 
before  the  oord  sat^afactipjfi  in  italics  the  word  "reason- 
able", and  in  the  eecona  before  the  word  fifliaji  in  italics, 
the  word  "substantially" •  *«  think  the  >        not.  err 
in  so  modifying  too  instructions  and  find  no  reversible 
error  in  the  giving  or   refusal  of  tae  other  instructions, 

recoru  end  the  brlafa  Tor  a.;  pftllaat  are 
voluminous,   Api -ell ant  sonpialflA  of  neerly  everything  that 


:  Ti'kQon   did  arid  of  a  very  large  number  of  things  w.icU  it 
is  contended  he  failed  and  onittcd  to  do.   "he  recovery  is 
more  than  |80G  leoa  than  the  av.ount.  clahuod  by  the  plain- 
tiff,  n  a   Hurtful  review  of  the  evidence  -are  cannot  aay 
that  the  verdict  is  against  the  evidence  or  that  the  recov* 
<sry   is  excessive. 

The  record  is,  in  our  opinion,  free;  from  re- 
versible error  ami  the  jud^n^nt  of  the  Htusiftipa]  ourt  ie 
affirmed. 


roer  lerm. 


231  -  18798 


a.  «•  BJSfBSXi  Administrator     J/   0  ~  T   -    o  >^  Tft 
of  the  estate  of  JOBB  BABBOWSKX,  fl  g  5  1  .A*  ^  •  U 

Appellee ,  / 

n    .... . 
r  |    ooi 

IBS  AUi.^.A,    BL0X8  *   CHICAGO  / 

HAILMOAB  D&EPAIY,    ft  corporation^    > 

Appellant.  I     J 

■  .   J       -  I 

mivasss  «sb  oyxnioa  q     a    

This  is  an  appeal  by  the  defendant  from  a  judg- 
ment recovered  by  the  plaintiff  Administrator,  in  an  action 
ftgi  mat  WW  defendant  railroad  company  for  causing  the  deaBh 
Of  John  Barnowski.  plaintiff's  intestate.  Toy  negligence. 
A  JHHHiWllI  on  l  directed  verdict  of  not  guilty  in  the 
case  was  reversed.   Baethke,  Admr.  v.  a.  K,  i  C.  B, 
Co.,  165  111.  App.  80,   The  facts  are  stated  in  the  op- 
inion in  that  case. 

The  grounds  of  reversal  urged  on  this  appeal 
are  that  the  Court  erred  in  riving  instruction  5  for  the 
plaintiff  and  that  the  verdict  is  so  iwmifeatly  against 
the  evidence  that  the  Judpflrt  should  be  reversed  and 
the  cause  not  remanded. 

By  instruction  5  the  jury  were  told  that  if 
they  found  that  the  plaintiff  had  made  out  his  case  as 
alleged  in  the  first,  second  or  fourth  count  of  his  dec- 
laration, they  should  find  the  defendant  guilty.  1Mb  of 
said  counts  avers  that  the  deceased  was  crossing  the  traaks 
of  the  defendant  at.  etc..  nno  *AU   M  doing  was  in  the 
exercise  of  du<  care  for  his  own  safety,  ana  also  avers 
that  -through  no  fault  of  his  own*  he  was  struck  and  in- 


jured,  etc. 

Appellant  in  support  of  Uha  contention  that  it 
vra3  error  to  giro  instruction  S  cites  sad  relics  on  the 

case  of  ririeger  v.  A*   .  hi  I  I  .  ;.  |  .  Co.,  242  ill.  544.   In 
that  case  it  oat  held  reversible  rrror  to  rive  a  similar  in- 
struction. The  averment  respectinfr  care  and  caution  in  that 
case  was  sa  fcllc/s:   '  ..hile  the  plaintiff  with  all  due  care 
and  caution  was  than  riding  aoross  the  said  railroad";  and 
it  was  held  that  the  averment  was  limited  to  the  time  when 
plaintiff  was  riding  across  the  railroad,  in   this  case 
there  is  in  each  count  the  additional  averreent  that  the 
plaintiff  was  struck  and  injured,  "through  no  fault  of 
his  own*,  and  we  think  that  it  cannot  he  held  that  the 
averraent  as  tc  the  exercise  of  care  by  the  plaintiff  was 
limited  to  the  tine  an«m  fee  walked  onto  the  crossing  so  near 
to  the  rail  that  he  was  struck  by  the  car. 

Appellant  etke  that  the  Jnftgnent  bo  reversed  with 
■  finding  of  fact  that  the  deceased  was  not  in  the  exerciaa 
of  ordinary  care  for  his  own  safety  and  that  his  lack  of 
such  care  was  the  proximate  cause  of  his  death. 

The  contention  of  the  appellee  that  the  question 
whether  the  deceased  was  guilty  of  contributory  negligence 
was  decided  on  the  for***  appeal  and  therefore  appellant 
cannot  be  heard  on  that  question  on  this  appeal,  cannot  be 
sustained.   Conceding  that  the  evidence  touching  that  point 
was  onnstastially  the  anna  on  each  trial,  the  nuestions pre- 
sented on  the  two  appeals  are  different;  on  the  first  appeal 
the  question  was  whether  there  was  evidence  for  the  plaintiff 
wt.ic.'  if  take*  as  true  and  the  inferences  aost  favoranle  to 
the  plaintiff  drawn  therefrom,  the  jury  night  find  a  verdict 
for  the  plaintiff;  on  this  appeal  the  qaeetlott  is  ofcathet  the 
verdict  is  so  clearly  against  the  evidence  that  the  court 


should  hf»vc  granted  a  new  trial, 

-;'e  think    that   on   th«    ■■evidence  in   the   recoi'd  the 
cuestion  whether  the  dMWid  oacftreised    prop*?  003TO  and  caution 
in  gO&Ag  ao  RftWr  to   the  rail      that  he  ma  struck  by  the   our  was 
a  question  of  fact   for   i<  I    j^ry,    SB    .hicJi   their  verdict   is  con» 
elusive.        :.-'ueller  v.   P&olpO,   383   .■.;..!  .   8SO,   and  cases  there 
cited.      N  also   think   that  on  the  evidence  the  question  vmethfcr 
th©  defendant   rata  guilty  of  nogllf  ence  was  a  question   of  foot 
for  the  jury  on  vhiOh  the  verdict   should  not  be  disturbed, 

The  judgment  of  the  superior  Court  is  affirmed. 


357    -   18824 


BLRHiA vwsgsli,  j  J85  I.A.  2  74 

appellee,  )    -J 

)    AiiLAh  rmm  superior 

vs.  ) 

J      COURT  07  COOK  COUNTY. 
CHICAGO  CITY  RAILWAY  COW  ANY,    } 
Appellant.     ) 


BR,  PRBSIDIHG  JU3TICB  BAKER 
DELIVERED  THE  01IHI0N  OF  THE  COURT. 

This  is  an  appeal  by  the  defendant  from  a  judg- 
ment for  $3000,60  rendered  on  a  verdict  in  an  action  on  the 

case  for  personal  injuries  alleged  to  have  been  sustained 
by  appellee  througn  the  negligence  of  appellant.   The  only 
contention  of  tiie  appellant  i3  that  the  verdict  is  not  jus- 
tified by  and  is  against  the  overwhelming  weight  of  the 
evidence. 

Appellee  was  injured  In  leaving  a  street  car 
in  halsted  street  just,  souta  of  . >'  ieil.   Appellant  ovmed 
the  street  railroad  in  Halsted  street  from  o'Neil  street 
30uth  to  69th,  and  ran  thereon  certain  3treet  cars  known 
as  the  hal3ted  and  C'Neil  Street  line,   These  cars  ran 
from  69th  street  north  in  the  east  track  to  O'Neil  street, 
thence  back  south  to  69th  in  the  west  track.   Just  south 
of  O'Neil  3treet  was  a  crossover,  or  switch,  on  which  the 
cars  crossed  over  from  the  east  to  the  west  track.   The 
Chicago  Railways  Company  also  operated  a  line  of  cars  from 
69th  street  nortn  to  Division.   These  cars  ran  on  tne 
tracks  of  appellant  as  far  nortii  as  O'Neil  street  and 
tnence  nortii  to  Division  on  the  tracks  of  the  Railways 
Co.   Appellee  became  a  passenger  on  a  north  bound  car  on 
Halsted  street  at  tfth,  a  few  blocks  south  of  u'Eeil,  in- 
tending to  go  north  on  halsted  street  beyond  O'Neil.  Her 


. 


nephew  testified  that  he  put  appellee  on  a  north  bound  car 
of  appellant's  Palsted  and  C'Neil  street  line  at  29th 
street.   Appellee  testified  that  she  rode  on  the  oar  on 
which  she  was  placed  by  her  nephew  until  it  reached  O'Keil 
street;  that  the  car  then  stopped  and  most  of  the  passen- 
gers left  it,  but  she  and  two  or  three  others  remained  in 
the  car;  tnat  the  conductor  came  in  the  car  ana  she  heard 
him  say  to  one  of  the  other  passengers  who  regained  on  the 
car,  "This  is  as  far  as  we  go";  that  she  then  got  up,  said, 
"Then  1   have  got  to  get  off",  walked  to  the  front  door, 
passed  through  it  onto  the  front  platfora,  turned  to  the 
west,  took  hold  of  the  support  or  handle  with  ntr  right 
hand,  stepped  down  on  the  step  wit},  her  left  foot  and  rais- 
ed her  right  foot  to  step  down  to  the  ground,  and  just  then 
the  car  started  south  with  ouch  violence  that  her  hold  was 
broken  and  she  fell  to  the  ground,   Jubsequent  examination 
shov/ed  that  fche  neck  of  her  left  femur  was  fraotured.   Hob- 
bins ,  the  motoman,  and  j  urphy,  the  conductor,  of  a  car  of 
appellant  that  ran  from  69th  street  to  Division,  crossing 
^'feil,  testified  that  when  their  car  approached  o'lieil 
street  they  saw  a  woman,  who  proved  to  be  appellee,  lying 
on  the  street  v?est  of  the  south  bound  track,  and  carried 
her  into  a  restaurant  nearly  opposite  on  the  west  side  of 
Halsted  street,  and  that  she  gave  her  ;uame  and  address  to 
the  conductor. 

As  to  the  place  7;here  plaintiff  was  lying, 
whether  west  of  the  traces  or  between  the  tracks,  the  evi- 
dence is  conflicting,  and  the  conductors  and  motcrmen  of 
all  of  appellant's  cars  that  reached  C'Beil  street  from  the 
south  about  the  ti:;ie  of  the  accident  testified  chat  they 
saw  nothing  of  any  such  occurrence  as  appellee  described. 
Two  witnesses  called  by  appellee,  ozefski  ana  Hak,  testi- 


■ 


fied  that  they  saw  appellee  lying  between  the  rails  and  at 
the  same  time  saw  a  car  going  south  on  the  west  trade  5C  or 
tQ  feet  south  of  the  place  where  plaintiff  was  lying,  and 
that  they  carried  plaintiff  into  the  restaurant.  Guorgo- 
poulos,  the  keeper  of  tne  restaurant  into  which  plaintiff 
wa3  taken,  testified  that  "the  boys"  carried  her  into  his 
place  and  a  couple  of  minutes  later  the  conductor  came  in 
and  asked  for  her  name.  As  to  the  other  matters  the  tes- 
timony was  also  conflicting. 

Appellant  insists  that  the  testimony  Of  ap» 
pellee  and  her  principal  witnesses  is  in  material  matters 
improbable  and  contradictory. 

«'e  shall  not  attempt  to  discuss  the  testimony 
in  detail,  but  on  a  careful  review  of  the  testimony  and  the 
argument  of  counsel  for  appellant  against  the  credibility 
of  appellee  and  her  witnesses,  we  cannot  say  that  the  ver- 
dict is  not  supported  by  the  evidence  or  that  it  is  so 
clearly  against  the  weight  of  the  evidence  as  to  ,-arrant 
us  in  disturbing  the  judgment,  and  the  Judgment  will  be 
affirmed. 

AFJNLUfcKD. 


pber  Term,  1913.  Ho. 
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0?   XLLIUQIS,  i 

defendant   in  Error,      ; 

}      jfcftOB  XO   B«HieiI>Al  COUHI 

vs.  ) 

^        Of  8HXCAG0. 

JBKN  OOLAKSR&,  ) 

Plaintiff  in  Error,  > 


»  PRESl  IM   JUiiHIOI  BAOH 
(/,:;,..7,:a,...  Vi...  ©SWIGS  Of  SB8  COuKT, 

un  an  information  in  the  Municipal  Court  of 
Chicago  charging  plaintiff  in  error  with  larceny  as  hailee, 
he  was  found  guilty,  sentenced  tc  pay  ■  fine  of  $100,  and 
prosecutes  this  writ  of  errcr.  The  evidence  in  the  record 
wholly  fails.,  to  Show  th  t  the  offence  Ml  committed  in  the 
City  of  Chicago  and  the  judgment  must  therefore  be  reversed 
Jackson  v.  "he  People,  4€  II J.,  408. 
In  Weinberg  v.  The  leople,  208  111.,  18,  it  was 
held  that  th*  evidence  as  a  whole  left  no  reaaonaole  doubt 
that  the  act  cnarged  was  comiitted  at  the  place  laid  in  the 
indictment  and  that  fchii  was  sufficient  proof  of  venue  al- 
though no  witness  testified  in  express  words  vhere  the  of- 
fence was  coiWfcitted, 

REVVED  AND  KEVAffBKB* 


. 


• 


120   -   19503 


09  TL  B   aTATI  1  8  5    T     A  9fi^ 

ov  ULiaoia,                           )  -1  i     °  x  •f1'  ^  °  O 

Defendant      in   Error,      ) 

j  KB  (                  BICIPAL  JuUIiT 


vs.  ) 

Plaintiff   in  SrroJP*        / 


u.«'  03 


.......     .   ... :  D  .  ■  :^n 

ERLITCBIBI      .  uos  9  '  KB  COURT. 

f^ilitMff  :-::  ftJMPO*  MM  convicted  en  2-"  informa- 
tion ftle«  in  the  hunicipnl  Court  charging  hi«  with  keeping 

a  oonaon,  ill-^vsrned  disorderly  house.  Kept  for  the  en- 
couragement of  drinking  iwWhWnloation,  in  violation  of 
Sec.  5?  of  the  BrtaineJ  Sod*,   fo  find  no  error  in  the  rul- 
ings of  the  court  on  orations  of  evidence  or  instructions. 
?ne  testimony  of  «lt&*ft*«a  that  trey  had  not  seen  evidence 
that  the  hou:,e  of  plaintiff  MM  being  run  for  ir.rr.oral  pur- 
poses cr  that  fcrnicatior  or  drinking  was  carried  on  there, 
«as   incompetent  and  MM  properly  OKcluded.   The  defendant 
tcsUfied  in  tola  Own  behalf*   Kia  reputation  for  truth  and 
veracity  was  not  attacked  hy  the  vrosec-.'tion,  ana  yet  he 
offered  testimony  that  his  reputation  for  truth  and  voracity 
was  good  and  contends  tfcftt  the  court  erred  in  excluding  ouch 
testimony.   This  contention  1«  without  r.erit.   The  reputation 
of  defendant  for  truth  and  veracity  was  not  in  issue. 

we  think  that  fro*  the  evidence  the  jury  night 
properly  find  the  defendant  guilty,  that  his  motion  for  a 
new  trial  was  properly  denied, and  the  Judgment  la  affirmed. 

. 


] 

196  -  19566 


mS  8TATB 

Lefendant  in  !&rror, 

vs. 

:  C,  SULI80H, 
flalntiff  in  hrror, 


185  I.A.  287 


UAL  COUBT 
0»  CHICAQO. 


AtfL,   rmKlpING  JU8TIC2  .BAKKR 

/ 

etossb  not  djpibioh  o?  thk  coukt. 

Ilaintlff  .in  error  vms  charged  in  an   information 
filed  in  the  huuicipai  Court  with  stealing  a  watch  of  the 
value  of  fourteen  dollars.      A  jury  was  v/aived  and  the  court 
found  lata  guilty  of  larceny,   sentenced  hia  to  pay  a  fine 
of   t?/o  hundred  dollars,   hut  wholly  faiieo.  to  find  the  value 
of  the  property   stolen.      The  punisnoiunu  for  larceny  depends 
on  the  value  of   the  property   stolen;    if  it   exceeds  fifteen 
dollars   the  punishment   is   imprisonment  in   the  penitentiary; 
if  fifteen   dollars   ox  less   tne  punisnment  is  imprisonment 
in   uie  county  j;ui  or   in  certain  otuer  places  named  in   tne 
statute  and  a  fiac   of   "not   exceeding  one  hundred  dollars." 
Rlfl   court    sentenced  the   defendant   to   imprisonment  for    six 
laonths  and   to  pay  a  fine  of  two  hundred  dollars,      it  ia 
settled  in    this   dlate  by   rt.eatcd  decisions  that   whenever 
the  aoasuro  or  hind  of   purtlaoaent   dopoada  on  the   value  of 
the  propex'ty   stolen,    tnc   jury,    or   court   wrier:   the   trial    is 
by  the  court,  must  find   that  value  as  part  of   the  verdict 
or  finding,   smd  that    fithftut   ■uota  finding  tho  conviction 
oannot  be  supported.     iilfchland  ,yBji  j-eo^le^  1   -cai;<.  .ocJ^; 
javryer  v.  leople,   g  uil..  53;   Uildre.th  yr  xootn  g f    ^   &Um   d6; 
Collins  v.  gf^ojgitfjuSSLAAi :-^y»    S&Aa&BSfl  v»  B&£3Ba&i   4<*  Afl&jfe3&L 


Too  in  y.  l'oo:oIef   104   id.   565;    33MBBUUB8  v«-  i  ei'Ple.   1<*5   id. 

The  —  TrlmtBB  fine  provided  by  tho   atatute   being; 
one  hundred  dolla¥»j    •'.ho-  court  had  no  authority  to   impoae 
a  fine  of   two  hundred  dollars. 

l?or  the  errors  indicated   the  jud^acnt  is  reversed 
and  the  cause  remanded. 


201,0 

18  5/l.A.  2  88 

ISABELLA  X,   KUBB,  ) 

Appcllee*  ; 

VS.  i 

)  (U  fi   QQWKVt 

ttUJEAlf  - .  XtiKVt      i 
Appellant.) 


UTaiVlRKD  THB  0*m©H  G  Mil  ■uniiiT. 
.? 

October  M,  1913,  Isabella  *..  J-uhn  filed  her 
bill  in  equitv  against  her  husband,  fUliMi  J,  ;unn,  and 
others.   Oa  the  same  day  the  court  ordered  that  a  temporary 
injunction  issue  restraining  defendant  from  collecting;  rent 
on  certain  real  estate,  t*m   collecting:  money  on  certain 
notes  secured  by  trust  deed  executed  by  certain  other  de- 
fendants to  defendant  lay,  from  using  vituperative  or 
threaten xng  language  or  &tt«t?tta«  violence  to  or  toward 
complainant.   The  injunction  was  ordered  without  notice 
to  defendant  -Villi*,  i,   Kuhn,  and  from  suck  order  he 
prosecutes  this  appeal.  The  bill  alleges  that  the  notes 
mentioned  in  the  bill  were  |  iven  in  part  payment  for  cer- 
tain real  estate  owned  by  complainant  and  defendant  as 
tenants  in  common  and  by  then  conveyed  to  tin.  makers  of 
said  notes;  that  said  notes  were  payable  to  the  order  of 
the  makers  and  were  endorsed  by  them;  that  complainant  and 
defendant  are  the  ormers  as  tenants  in  somen  of  the  real 
estate  mentioned  in  the  bill,  tMfc  owning  M  undivided 
half  thereof.   «**•  is  no  amotion  that  the  defendant  is 
insolvent  nor  is  there  any  prayer  for  partition,  >o  fact 
ia  alleged  in  the  bill  which  tends  to  shew  that  defendant 
could  have  done  anything  which  would  have  r.ut  the  complain- 
ant in  a  vorse  position  if  notice  of  the  application  for 


. 


an  injunction  had  been  £.iven  him,  nad  it  was  therefore,  in 
our  opinion,  error  to  &rant  th©  injunction  without  notice. 

if  the  dsfendant  hu»  collected  ..or.---  either  on 
the  notea  or  for  rent  in  excess  of  the;  sfo&ra  thereof  to 
which  he  ,1a  Mi  titled,  equity  will  compel  Ilia  to  account  to 
complainant ,  but  co«iplnin»nt  is  not  entitled  to  a   tempo- 
rary injunction,  the  effect  of  «tti<&  is  to  exclude  timr   co- 
t'-n^nt  froja  the  enjoyment  of  the  cotton  -property     on  the 
allegations  contained  in  this  bill.   Again,  the  bill  ia 
clearly  multifarious  in  f&ftt  it  seeks  to  join  In  one  till 
matters  distinct  and  unconnected  against  one  defendant. 
There  is  no  connection  between  the  collection  of  amity  cr 
rent  ana  the  use  of  vituperative  or  threatening  language 
or  {attempted  violence  by  defendant  to  or  toward©  the  com* 
plainant , 

ffot  UiM   reason©  indicated  the  order  for  an  in* 
junction  is  reversed. 


I 

159   -   18592 


A,    MoIKivRl 
Plaintiff   in  Srror, 
for  use  of  *» .    j.     ttLJUlAlftSOJI 
and  HAS?    niil.IAMftQga 

defendants  in  Krror, 


..'-..,.,    doin& 
business,    etc*, 

.Defendant  in  Srvor* 


185  I.A.  303 

mOjB  SO  1  SWK  EMX  BOWS 
Of  CKIGAOO, 


KB*   J^ailCJi  BHOWI    fiBLX^  ■  •  C#X#XO£  OS  ?KK  COWH3P, 


.February  2  :.-;,■■  1013 •   J.   •«    tillllatteeil  filed  an 

affidavit   in  the  clerk' s  of foe  of  the  Municipal  Court,   al- 
leging that  a  judr-isent  for     1,  7o  and  costs,   on  -nhich   there 
was  due  a  balance  of  $#99*80   debt  and  ^9.75  costs,  was  ren- 
dered by   the   said  .'vunicipal   Court  on  January  4,   19-J9, 
against  James  ;• .  ttelaesnejr  in  fare*  of  3*    ■',   WHlimmm 
nnd  ktn-y  ^illiaaioon;    that  an  execution  baa  been  issued  and 
returned  unsatisfied  by  the  Bailiff  of  the  Municipal  Court 
of  Chicago,   and  that  Andrew  J«   Graham,   daind  business  as 
Orahan  *   ;>en,    WES  indebted  to   the  judgment  debtor  I  clner- 
ney, 

da   the  affidavit  appears  in   the  transcript  of 
the  record  before  us,    the  jurat  reads  as  fellows: 

"subscribed  nnd  sworn  to  before  me   tiiis  29 
day  of  February,   d«   ±),   191 

(iieal)        John  Q«   De'.'olfe,* 

iBnamil  of  the  manifest  ealaeioa  to  write  the 
concluding  figure  of  the  date,  and  the  further  omission  to 
give  the  official  designation  of  -o  olfe,  and  the  use  of  a 
wrong  initial  in  the  n?ae  of  the  bailiff  who  returned  the 
execution,  tegetneY  with  a  discrepancy  of  75  cents  in  the 


figures  used  in  stating  the  amount  of  the  debt,  the  plain- 
tiff in  error  in  this  Court  contends  that  this  affidavit 
failed  to  confer  jurisdiction  on  th©  I ittnlei] al  Court  to 
entertain  fetal S  suit.   Of  this  we  think  it  enough  to  say 
that  the  »»rfel«a  all, at  one  •***•  or  another  of  the  subse- 
quent iroceedin.^s,  »**•  before  the  Court  and  that  no  ob- 
jection to  the  jurisdiction  was  made  below  nor  any  sugges- 
tion amde  that  the  affidavit  was  not  sufficient  or  not 

properly  swore. 

Under  these  oircu^atancea  we  tnink  the  preswop- 
tion  here  is  that  BftVelfe  was  an  officer  qualified  to  ad- 
minister oaths,  Alol)  is  a  *»•*  capable  of  proof  aliunde 
if  it  does  not  *??«**  in  the  certificate  and  is  questioned. 
Cox  v.  stern,  17<>  111.,  442. 

The  other  objections  to  the  affidavit  do  not 
HdW  to  us  inportant . 

Kruse  v.  Wilson,  79  111.,  233; 
Commercial  Wst'l  Ban";:  v.  iayne,  161  111., 
316; 

Oaynor  v.  iibernian  iaavinae  Bank*  $8  111. 
App.,  48;>. 
A  aunuaons  issued  on  thia  affidavit  commanding 
fee  bailiff  to  "eaottoa  /.ndrew  JN  Qrmhma   doing  business  as 
Oral^  ft  -on*  to  appear  before  the  Municipal  Court  on  -arch 
4,  1912,  to  answer  as  to  the  ssoneyo,  etc.,  in  his  hands 
belon(.inK  to  im—   A.  fcclnerney.  ffcla  was  returned  by 
the  officers  as  follows: 

•Mm   order  of  ilaintlffs  attorney  i  have  served 
fehia  writ  on  tne  within  named  ftwhaa  i  Bona  as  garni suee 
bv  delivering  a  copy  thereof  to  R,  ©Wheal  copartner  and  at 
tL  ea£  ?£«  LJeSi**  hi»  of  the  contents  feherjjf i»  tne 
City  of  Chicago  this  29   day  of  y*by.  idl8  and  paid  aim 
'1.10  fees  and  mileage. 

Thomas  #.,  hunter, 

bailiff  by  George  urueimett, 
Deputy." 


Although  Andrew  J«   urahara  was  described  in 

this  salt  tin  doing  business*  as  "Graham  i  Sob*,  he  was  sued 
ao  the  sole  defendant,  and  it  ia  conceded  that  the  service 
of  the  su.--.cns  :,by  delivering  ft  copy  to  ;.,  Grahaof'  was  in- 
valid. "?  J,  Graham  did  not  appear  in  response  to  the 
irtnnmiHM  * 

The   case  being  of    the  fourth   class,    the  cause 
proceeded  as -it  night;    before  a  Justice  of  the  1 pace,    .-dth- 
out   the  filing  of  written   int^rrofjn.toriea,   and  on  larch 
4,   3.912 v   a  conditional  judgement  was  entered  by  the  Court 
which  recited  t&ftt  the  garnishee  xuid  been  duly  and   season- 
ably served  and  had  not  apt  eared,    but  was  in  default  for 
want  of  an  appearance;    ano   therefore  on  motion  of  the 
"plaintiff,    to   cuotc   the  language  of   tne  jud^uent  oraer  - 

"it  is  considered  by  the  Court   fc&ftt  the  de- 
fendant f:r   Uie   u»e   of    the   plaintiff  barf   and  recover  of 
and  from  said  gav&iftftftft   the   MUM  of  nine  aundred  ninety-two 
dollars  and  thirty-five   cents,    being    uic  amount   due  tiiio 
day  on  the  judgment  agftioat   the   original,   defendant  unless 
said  garnish**  after  bexng  duly  served  with  a  writ  of   soivfl 
facias   to  be   issued  herein   snail   snow  cause,    if  any  said 
g  rnifthea  have,   uhy  thift  conditional  judgment  ifeouXa  not 
be  confirmed  ftsd  made  final,  for  said  amount.      It  is  fur- 
tftftt  oracred   fchftt  ft  writ  of   ;;eiro  facias  iaouc  out  of   this 
Court  against   said  gftralaheo  as  provided  by  law,    ftfrawandiag 
said  [5araiaii.ee   to   snow  cause  why  said  conditional  judgaent 
enould  not  be   confirmed  and  made  final." 

hia  order  was   correctly  entitled   "James  A, 
I  clnerney  for  use  of  J.    .','.    villia.cson  and  l.:ary   w'illiamson 
vs.   Andrew  J.   Graham  doing  business  as  SmhftM   !    -^on" ,   but 
the  names  are  not  recited  in   the  oiv.er  and  the  words  "de- 
fendant"   and  "plaintiff"    are   used  with  a  want   of  precision 
not  commendable.     The  nominal   "plaintiff"    in  the  garnish** 
suit,    in  shift*   the  judgment  was  entered,   was   "^cinernsy", 
the  beneficial   plaintiffs  were  *  .    v.   Williamson  and  hary 
ViiliMMMNI  ana   the   defendant  was  Andrew  t.   Granau.     Bat 
it  is  evident    tnat   "defendant**    i»  used   in  tne  judyaent  or- 
der for  the   "defendant"    ii\  the  judgment  on  Shi**  the  gar- 


nlshiuent  ass  founded*  that  is,  .,  oj.nnTnvy,    tad  that  "plain- 
tiff" is  by  a  clerical  error  usee,  for  tee  "plaintiffs*  in 
said  jud^ent,  <T«  .«'.  Billiatsao*  end  :.  ary  ^illia^acn. 

■  I  invalidity  of  the  service  on  which  this 
conditional  judgment  was  founded  and  these  ii regularities 
or  aabiftuitles  in  the  wording  of  the  order  itself  are  on4* 
the  grouiid  of  argument  by  the  plaintiff  in  '.rror  that  the 
final  jadgaent  in  this  case,  &e  hereinafter  recited,  is 
erroneous,   Ve  do  not  think  ao,  for  the  scire  facias  on 
this  **ndltiena3  J  u &gn cut  issued  on   »'vrc-.  v,  1312  #  accord- 
iiuj  to  the  course  prescribed  by  statute «  end  Sum&Oning 
OrahlUQ  U:  Shew  cruse  v;hy  final  jjudgaent  should  not  be  en- 
tered against  I   ,        aaaally  si  i      ply  served  on 
Said  I  rah*   sad  I "•  i    ane**S  on    Kar*h  11, 

1911.   Ve  do  not  think  t        b«  enhod  ft  "voluntary 

ranee11,  as  plaintiff  in  syrer,  :  c-'nerney,  insists*  PhO 
arance  to  bht  »«irs  facias  waived  an?  pr***diag  ir~ 
regularities  in  the  process  by  shioh  Srahan  was  brought 
before  the  Court.    Bank  v.  '.  i  tfl  .orth,  73  j.1.1.,  &91« 

ho  intexrogstories  savt  neeeeeary  under  the 
statute,  but  the  garnishee  might  have  been  examined  by  the 
parties  orally,  and  for  fell  that  appears,  there  being  no 
*  statement  ef  facta'*,  "report  of  the  widen***  or  "bill  of 
en**]  tions**  in  the  record,  was  ao  examined. 

however  that  may  be,  be  filed  an  answer  and 
afterwards  an  intended  ansTwrr*  On  the  emended  answer  & 
final  judgment  was  rendered  April  3,  191c,  In  favor  of  the 
"defendant"  (by  necessary  intendment  the  judgment  defend* 
Sltt  I  cincrne.y,  although  it  would  hare  been  better  fens  to 
nave  named  hia  ^.n  the  order)  "for  tne  use  of  said  plain- 
tiffs" (necessarily    th*  jmljpont  and  beneficial  plain- 


I 


tiff  a,  .'.  .v.  Jillioason  and  Story  Villimasea)  agninst  the 
garnishee  for  ,452. ?C .  To  reverse  this  jttdgntnt  Mcinerney 
ha a  sued  out  this  writ  of  error. 

Vhe  judgment  was  justified  by  the  amended  an- 
swer.  The  answer  admitted  that  tire  garnishee  had  on  de- 
posit in  hie' 'bank  $498*70  to  the  credit  of  the  garnishee, 
and  asserted  that  in  a  suit  for  divorce  by  the  wife  of  c 
Inerney  an  -njunetionai  erdsf  was  issued  by  the  Circuit 
Court  of  Gook  County  enjoining  1  einerney  from  attempting  to 
remove  the  money  and  graham  frost  paying  it  to  teoZssrnsy  un- 
til further  order;  and  Una-  said  injunction  as  to  said 
*452.7u  aaa  atill  in  force,   Sfes  answer  farther  etatSd  that 
*:cinerney  had  been  adjudged  a  bankrupt  in  the  United  Statss 
District  Court;  that  the  Indsstsdnssa  un  shleh  the  garnishee 
proceeding  was  founded  was  MhsduXsd  by  him  in  the  bank- 
ruptcy proceedings;  that  the  ffllliamsona  had  notice  of  said 
proceedings  and  filed  objections,  to  said  clnerney's  dis- 
charge; that  . ■  c.uiirrne-y  was  not  discharged;  that  "an  in- 
junction was  issued  by  aaid  bankruptcy  court  restricting 
the  making  of  a  levy  on  said  judgment  against  ic.lnerney, 
and  that  said  injunction  was  dissolved  by  said  bankruptcy 
court  on  February  9,  1909,  and  is  no  longer  in  force." 

is  is  maintained  by  the  plaintiff  that  the 
judgment  appear a  unwarranted  because  there  is  in  the  rec- 
ord no  recital  of  svldsnss  or  finding  of  the  judgment 
against  ..-c inerney  is  favor  of  the  Williamsons  <  but  in  the 
absence  of  anything  answering  to  s.  bill  of  exceptions  it 
cannot  be  presumed  that  no  evidence  of  this  judgment i  as  it 
is  recited  in  the  scire  faeias,  saa  givan  before  the 
Court.   Furthermore*  the  answer  of  the  garnishee  recites 
an  admission  by  lc Inerney  of  it  in  the  bankruptcy  proceed- 
ings which  it  describes. 


■ 


I 


The  injunction  of  the  circuit  uourt  agfcinat  the 
payment  by  the  corr,.i  ahee  to  ."'clnerney  of  the  eiuount  on  de- 
posit, Kjsde  in  favor  of  hi  a  -rife  in  the  divorce  proceedings 
furniahed  no  defense*  we  think,  to  the  garnishee  in  thia 
action  by  ;  cmerney's  creditors,  w.'ooae  rights  v*ere  not 
defeated  by   tne  notion  of  the  Court  in  the  life's  in- 
terest solely* 

Die  judgBent  of  the  Municipal  Court  la  there- 
fore affirnmd. 
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;    ,         jo  maneiPAL  court 

ov  CHICAGO 


Gl;OHGI-.  CAi}Jiyy» 

ilaintiff  In  :;rror. 


KB.  JU3TJ        I  HHUX?K88B  THS  OJ1KIOK  Of  THli  BOM, 

By  the  consideration  of  the  I  unicipal  Court  ait- 
ting  without  a  jury  tiie  John  heswall  Automobile  Co.  secured 
a  judgment  of  fcutt  again**  o-eorge  oaasidy  on  Iny  80,  1912, 
To  reverse  it  Cassidy  has  sued  out  &  writ  of  error,  con- 
tending that  tae  finding  and  judgment  for  the  plaintiff  wao 
against  the  weight  of  the  evidence. 

The  suit  was  for  the  breach  by  the  defendant 
of  a  contract  to  purchase  an  automobile  twa   tne  plaintiff, 
which  was  a  dealer  in  cars. 

The  evidence  was  conflicting,  the  plaintiff 
maintaining  that  he  sold  an  automobile  by   sar.spla  and  fur- 
nished one  like  the  sample;  the  defendant  that  he  bought  a 
particular  car  picked  out  froxr,  the  plaintiffs  stock  and 
did  not  get  it.  This  question  was  one  of  fact  and  was  de- 
cided by  the  Court  below  in  favor  of  the  plaintiff.   The 
defendant  took  tiie  car  and  used  it  several  ti.-ues  and  gave 
a  cheet:  for  it  for  ,',1300,  ah  I  eft  was  returned  unpaid,  pay- 
ment having  been  stopped  by  him.  he  then  returned  tne  car 
and  the  plaintiff  sold  it  for  frllOO  and  claimed  that  he 
had  been  damaged  Is  tne  m  ount  of  $2©Q,  The  judgment  was 
for  H£Oa  and  we  cannot  say  that  we  are  satisfied  it  was 
against  tne  welgftt  of  the  evidence,   it  la  therefore  af- 
firmed. ,w1MOi.r„ 


21Q  -  lc668 


i;K  !u\IL.  ASS  /. 

: Y,  a  corporation, 

plaintiff  in  :rrcr, 


SVS8&  Ai:.;)  rih  i  -  >n*9 

a  corporation,  JOH1  J.  BTOR8  and   ,'; 
tt  individually  and  #1 
aa  copartner*  under  the  name  and   /  ) 
style  of  BTOB8  &  tfiid.IAM»,       I  ; 
Defendants  in  1  rror.  /  ) 
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j 

this  ia  a  writ  of  e£-ror  to  reverse  a  jtt4@Mnt 

of  nil  Mj -iat  ami  for  coots  against  the  plaintiff  and  in 
favor  of  the  defendants  abovjs'  na*;;ed,  entered  by  the  Muni- 
cipal court  of  chiaago  l-av/Ji?,  1912.  The  writ  of  erxcr  id 
saued  out  by  the  Korth^eotorn  tlml  taayg  Mv©rtiain&  Company. 
It  ia  unnecessary  to  §0  into  the  questions  argued  by  the 
parties,  The  auit  was  brought  aa  a  case  of  the  first  class 
against  three  defendants,  In  assumpsit  on  a  contract,   die 
three  defendants  were;   !•  iMfi  i  HXXUmM   jhoe  Company; 
ft«  John  J,  hvers;   3.  Charles  fill last,   ;.vers  I  Wil llama 
Company  was  served  with  .  recess  and  afterward  on  October 
9,  1911,  defaulted,  but  although  the  order  of  default 
reads,  8A*d  it  further  appearing  to  the  Court- that  said 
defendant  .-vers  A  fill  jama  dhoe  Gft«  is  still  in  default  of 
an  appearance  herein,  it  ia  on  WilM  of  the  plaintiff  or- 
dered by  the  Court  that  £Bd0ftMet  IM  entered  herein  against 
defendant  by  default  for  want  of  an  ep] .-earanoe",  there  was 
no  judgment  other  than  t»».is  and  no  assessment  of  damage a 
against  the  i,vers  *  fllliaa*  Coiapany,  while  the  final 
judgment  of  ttay  27,  1912,  was  fts  much  in  favor  of  the  Com- 
pany as  of  the  other  defendants. 


^illimaa  was  personally  served  .>ept  ©saber  3  , 
1911 1  smd  J;'vers  October  24,  1911.   Phfty  were  neither  of  them 
defaulted  nor  was  the  stilt  diaw.iaaed  aa  to  either,  although 
only  :  vers  seei^s  to  have  appeared,  or  filed  an  affidavit  of 
defence . 

The  case  ca<;.e  to  trial  and  evidence  waa  tahen. 

It  Is  expressly  conceded  by  the  plaintiff  in  error  that  the 

evidence  showed  that  Williams  was  not  liable*   It  Ktt4§  no 

difference  under  these  circumstances  what  it  showed  a; -.a  in  at 

either  the  Company  or  'vers.  Vo  repeat  the  language  of 

this  Court  In  !>eeatur  Fruit  Growers  Association  of  Kansas 

city  v.  Southern  Railway  Company,  15?  Ill,  App.  lob,  - 

"At  coMiaon  law  if  several  defendants  were  join- 
ed in  an  action  ex  contractu,  am-  all  were  brought  before 
the  court  by  service*  or  &ppearan«#|  it  was  absolutely  es- 
sential to  the  plaintiff's  recovery  that  he  should  estab- 
lish a  Joint  liability;  in  other  words,  he  mutt  recover 
against  all  or  none;  it  was  not  competent  to  enter  a  judp- 
saent  in  favor  of  one  defendant  and  ftgai&st  another,*  1 
R&ttftk  on  oddments,  St««  506 »  "This  rule  has  been  declared 
and  followed  in  a  very  lar&e  nusuber  of  cases  in  this  Btftt** 
oee  cases  cited  in  Cooper  v,  Lc'eil  I  Biggins «  43  ill* 
.   oou,and  11  .'vncy*  of  ii.  ft  ^r»,  846** 

The  judgment  of  the  Municipal  oourt  is  aocord- 

ingly  affirmed. 

A?J?ll..   .. 
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defendant  in  Bar?** 
Plaintiff  in  r-rrorj      ) 

L 

In  this  cnuae  the  defendant  in  error  in  this 
Court  made  a  potion  on  '.: 'anuory  17,  10X3,  Hto  dismiss  the 
writ  of  error  heretofore  issued  for  the  reason  that  there 
ia  nothing  presented  by  the  record  filed  calling  for  a  re- 
view by  this  vourt*.  This  motion  was  denied,  :  ad  the 
motion  been  to  strike  fro*  the  transcript  of  record  the 
document  whica  la  entitled  "Brief  statement  of  the  f»eta 
appearing  upon  trial  of  this  cause  and  all  questions  of 
law  involved  in  tnis  case  and  the  decision  of  the  Court 
upon  such  questions  of  law",  it  ia  at  least  very  doubtful 
whether  it  would  not  have  been  granted.   fee  so-called 
"jsrief  at*ta*a*t"  ia  not  anon  a  certificate  as  is  contem- 
plated by  action  23  of  the  Municipal  court  Act,  end  if 
considered  as  a  bill  of  ©receptions  it  contains  no  eertifi. 
oate  and  raises  no  presumption  that  the  evidence  recited 
in  it  was  all  the  evidence  heard  on  the  trial. 

If  the  evidence  abstracted  did  not  furnish 
sufficient  justification  for  the   Jttdgaumt,  *e  should  be 
obliged  to  praauae  that  other  evidence  not  appearing  in 
the  statement  did.  Bart  even  without  tela  consideration  and 
viewing  the  evidence  *****  appears  in  aha  statement  as  a 
correct  state****  of  a!3  tue  evidence  heard,  we  see  no 
reason  to  disturb  W-  judgment  attacked  by  tnis  writ  of 
error. 


• 


The  evidence  for  the  plaintiff  «vr,ica  MM  ab- 
stracted 8.  owa  that  a  written  contract  mo   entered  into  by 
the  plaintiff  and  defendant  January  4,  1910,  -which  by  all 
fair  intendment  provided  that  the  plaintiff  a/jreed  to  buy 
certain  onion  seed  from  the  defendant  and,  the  defendant 
undertook  to  buy  the  entire  erop  from  said  seed  from  tlu 
plaintiff;  that  this  crop  was  to  be  delivered  during  ■•eto- 
ber,  |0&G|  that  the  plaintiff  bought  onion  seed  to  the 
aaount  of  L  171.4.  from  the  deferm&>'.tj  that  the  plaintiff 
delivered  a  part  of  the  crop  to  the  defendant  in  vctober 
and  received  a  credit  of  ^116,32  ti;<'irefor,  leaving  a  bal- 
ance of  $6&*08  due  from  him  to  the  defendant  on  tnis  ac- 
count; that  he  jaude  a  tender  of  t2u«  other  onions  in  nia 
crop  by  offering  to  deliver  then;  tfcftt  the  defendant  re- 
fused to  receive  them  at  that  time  and  told  plaintiff  that 
he  vfould  be  notified  v/hen  the  defendant  could  receive  theaj; 
that  not  receiving  notice  for  MMtiM  h*  unde  inquiries 
froia  the  defendant  and  a^ain  received  in at ructions  to  pout- 
pone  delivery  until  notified;  that  he  stored  as  isany  onions 
as  he  could  in  his  cellar;  that  tnoae  he  had  no  roos*  for 
therein  or  elae«ues*e  WUfft  frosen  and  destroyed,  and  that 
there  was  no  market  for  onions  inhere  the  plaintiff  lived. 
The  amount  of  onions  thus  lost  fey  the  plaintiff  was  ZZf> 
bushels.   he  price  set  on  them  by  the  contract  of  9G   cents 
a  bushel  would  amount  to  }802j,&O«  crediting  the  offset  of 
^5o,^<  on  tbis  asiount  v;ould  leave  $&49*43*  and  for  this  sum 
the  municipal  Court,  sitting  without  a  ^ury,  guv©  jud&isent, 
finding,  ao  the  iiHtfUHrt  saya,- 

*that  the  defendant  vras  liable  for  the  contract 
price  of  the  onion  seta  *«uioh  were  lost  by  being  frozen", 
but  holding  that  the  plaintiff  "could  not  recover  anything 
for  those  which  v/ere  stored  in  the  cellar,  as  he  should 
have  tried  to  reduces  the  rtwntiJSl  by  fin  in.t-  a  BUU&ESt  for 
them,  * 


"m»  see,   as  m  have   ai&ld,   no   reason  for  disturb* 

ing  this  jiH'Jfmerit,      It  &i  affirmed. 

....    L 


era,   a 
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I  ***1«*1   in   i  .c  condition  of  «&*  »»«^  *>ond  *n 
thi;    MUM    .onvani^  n   a*ja/*il  kiM    •*    **•   JttdflMBt   below   and 
. .  .■■■.•:?>  1.    is    bA&*| 

-The   condition  of   the  *bove   obliwition  la   »*jfc 

prayed  fcr  "Ad  obtained  an  appaal   to   the  App*llata  Court    .etc. 
An  appeal   t*«W  a  ****»•**  by  default  la   ia**US* 
,ible;    one   fr«.  »*  default",    "a  *«!**»%• .    "»■•**•»■•   "»d 
a,  motion  for  a  rahaarlng  ox    aaid  motion"    U   WMM   **  « 
anomaly.     M  treating  U*  Batter  before  us  practical! y  aa  an 
attack  on  the  or^r  a*  Mtult,   OB   ***  Ja******    following  it, 
w   ^   lrd#M   re^,cUvelv  refuain,.    U   0*t   aaid*   aaid  de- 
fault and  jua^ent,   and  aanyiag  -   raaatlon  of,   or  NhMlUf 
on,    aaid  la*t  order,   and  ***aUa»   It  Uecreuc.uy  aa  an  ap- 
Peal  from  the  J«d«a*»t  alone,   th.  reverse   Of  *****   at**  the 
N*a*»«a«at   of    the   a«»*   ii  ***t   t*«   appall***   totltM.    -  -  *"• 

no  difficult-  in  diapaains  •*  **• 

Aa  iwuii  for  appaiiaat  ecaeadea  la  ar*ua*»*« 

it   is  aakiag  for   t*l«   *******    on  the   aoi.  ground,   aa  he  ex- 

preaaee  it.   -at  *»  «••  «  ^-retion  or  rather  an  cia.ion 


of  sound  judicial  discretion. * 

liag  by  tile  question  ehether  the  counter  affi- 
davits of  the  plaintiff)  read  at  thf  bearing  of  the  Motions  re- 
ferred to  vlthettt  objection  or  exeeptien*  could  oe  properly  con- 
sidered on  the  question  cf  ehether  tit.fi   defendant  Ju>.d  a  meritori- 
ous defence,  and  aagMaittg*aa  counsel  for  defendant;  ;oaintaina, 
that  a  prina  faei*  case  of  a  meritorious  defence  nuat  be  con- 
sidered to  have  been  i&aue  by  affidavits  ehleh  generally  ceny  the 
employment  by  lefendeat  of  the  plaintiff  for  legal  services,  - 
on  anion  alleged  employment  hi  a  auit  iu  based  -  the  question 

....  >l  the  default  should  have  been  entered,  or  when 
entered  should  have  been  set  aside.   She  default  and  judgment 
following  it  '^ere  Justified  if  the  defendant  was.  guilty  of  neg- 
ligence in  pleading, 

ihe  plaintiff  filed  hi  a  declaration  November  17, 
1911,  the  defendant  filed    Lea  to  the  juriediotion  Deeember 
4,   131.1.  Th«  plaintiff  replied  deeenfeer  6,  1911*  £he  Court 
ov.'-;;/-!i«n  the  plea  in  abateacat  February  J,  1912 ,  end  at  the 
aaiac  tiine  ruled  the  defendant  to  plead  within  twenty  days  from 
that  data*   On  Ba?eb  3  ,  1912*  shioh  eat  the  twenty-first  day 
thereafter*  the  defendant  had  net  plead  and  the  default  ees** 
plained  of  was  entered  ana  the  judgment  followed*   According  to 
the  recitals  of  the  juugiacnt  order  tan   net  element  of  damagei 
was  nade  by  the  court  "aiter  hearing  aU  ue  allegation*  and 
proofs  auemltted  herein** 

The  defendant  was  present  oy  counsel  *hen  the  de- 
fanlt  was  entered  and  enjeeted  thereto  end  aered  the  Court  for 
a  farther'  time  oi  ten  days  in  ehlab  to  t  Lie  a  plea<  Jhie  './as 
denied,  counsel  then  naked  leave  to   file  a  plea  inetaater*  a 
action  to  vacate  the  dpi  tult  ad  jo   &nt   '•;■■  e  notion  for  a  re- 
hearing of  said  motion  nape  aade  thereafter  ana  eupperted  by 
affidavits  and  opposed  by  counter  affidavits  and  denied. 


I 


■  :         E9U8t    riven  for  the  acflleet   to  plead  with- 
in  the   time  aliened  hy  toe  Ceurt   ear  the  fact   that  env-  of  the 
two  attorney*  or  record  defendant  "had  been  ensued  m 

court  upon  important   aaeea  all  of  the  tine  ainee  the  rale  was 
entered",    and   that  ha  Bad.  been  mi  sled,  hy  the  plaintiff  into 
believing  that  no  advantage  eonld  be  takes  of  his  failure  to 
plead  within  the  specified  twenty  daye« 

Shia  laat  ground  naa  denied  in    I  ,  \ax  affi- 

davits filed  by  the  defendant,      H   think  the   *he&*  matter  eea 
fairly  witnin  t&a  di aeration  ef  the  Court  below*     Tha  case 
doea  -n'w  differ  material!;  from  that  af  Sehalta  ▼«  Heiae&feer, 
144   ill,  26.     fa  eannet  Bay   In   thia  oaa«i   ander  bha   faata  die* 
olaaed,  any  sera  te  Court  in  that  case  could, 

"that   bha  ruling  af  the  Court  belev  in  refusing  to  aet  aside 

at  waa  uu4uet   usd  appreoaire" «  and  therefore  in  thia 
o,.»e,   :      U        ■■ .: ,   *ita  judgment  must  he  affirmed,* 


to-ber  Term;  1913.   . 
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3fAf» 
defender 


*£W«.  185  I.A.  315 


fATHlOK  C&AhhrV, 

1  laintiff  in  /.rru,     ) 


'  tOIFAX 

}   GOUHT  Of  CHICAGO. 


Tiie  Plaintiff  in  error,  Patriek  -'.alley,  was 

charged  by  information  in  the?  Kunieipal  Oourt  with  keeping 

iiis  saloon  open\on  a  special/  flection  day  within  one  mile 

S 
of  the  place  of  holding  an  election,  in  violation  of  lie 

statutes  of  Illinois^  Be/waiTed  ?■;  trial  by  ju^y^rd  sub- 
mitted hi  a  eeuae  to  the  court,  which  found  hin  guilty  and 
fined  him  i  wenty*f ive  dollars*   fe  do  not  think  t;;.cre  v.-as 
evidence  to  justify  thie  conviction,   Jhere  is  really  none 
that  the  place  was  "open"  in  thf        cifoatly  used  by  the 
statute.   The  witnesses  for  the  lc:ple  w^r*  three  police  of- 
ficers, who  swore  that  they  entered  the  saloon  by  a,  aide  en- 
trance at  about  1  1.  l.  ar^d  found  Q*2falley  and  four  other 
men  inside,  but  that  f.')  alley  was  standing  in  front  of  the 
bar  ana  the  others  sitting  by  the  stove  and  that  there  vyere 
no  indications  that  drink 3  hr>&   beer,  served  or  were  to  be 
served.  There  were  no  glasses  on  table  or  hex.  Moreover 
ti.ev   .ii  testified  that  the  door  was  looked  ano  was  unlocked 
for  the:;;  by  sorceboey  on  t.-,r.  inside  ■:        demanded  admit- 
tance. 

The  witneas^3  for  the  defence  eere  ' Stall ey 
and  the  four  rcen  wno  were  la  the  aalooa  iritla  him     hen  the 
officers  entered  and  two  others  .;  orr  the  officers  themee]  ves 
let  in  afterwards.   They  corrooor&ted  the  testimony  of  the 
officers  aa  to  the  fact,  that  there  v/ere  no  drinlcs  sold  or 
served,  and  their  testimony  shov;ed  that  the  officers  had 


demanded  entrance  o;y  virtue  of  their  authority.   It  also  ex- 
plained their  own  presence  in  the  dram  ahop.   G'ttally  him- 
self, who  lived  above  the  saloon,  swore  that  the  doora  were 
all  locked,  that  two  of  the  four  men  present  when  tne  offi- 
cers came  had  their  pxace  of  "business  in  the  basement  below 
and  came  up,  one  to  ise  the  telephone  and  the  other  the  uoilet 
and  that  the  other  two  re omed  in  the  building  ana  received 
their  mail  at  'the  saloon,  ana  that  they  had  come  to  inquire 
for  mail  and  stayed  to  warm  themselves  by  the  stove. 

The  ethers  corroborated  this  and  there  was 
nothing  contradictory  of  it  in  the  evidence  for  the  people. 

The  judgment  of  the  .Municipal  Court  is  re- 
versed. 

BE VERGED. 


" 


. 


: 
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kzhb2i  j.  cmvtuam.  I      >        J- •A.,  olg 

Defendant  in  Error,   ) 

j  Error  to 
vs.  )     Municipal  Court 

of  Chicago. 
JAMEF  R.  NAVICATO  and  JOSEPH  DEL  RE, 

Plaint if  fa  in  Error. 


MR.  JUSTICE  McFURELY  DELIVERED  THE  OPINION  OV  THE  COURT. 

Minnie  J.  Christiansen,  plaintiff,  a  tenant  of  defend- 
ants, in  walking  in  the  passageway  leading  to  the  rear  flat  occu- 
pied by  her,  stepped  on  a  board  in  the  walk  which  broke,  thereby 
injuring  her  ankle.   She  sued  her  landlords  and  had  judgment  Tor 
5300. 

It  is  sought  to  have  this  judgment  reversed  upon  the 
ground  that  plaintiff  was  guilty  of  contributory  negligence  as  a 
matter  of  law.   The  facts  dc  not  seem  to  be  in  dispute,  but  it 
does  not  necessarily  follow  from  this  that  the  question  of  contribu- 
tpry  negligence  is  one  of  law.   Not  only  must  the  evidentiary  facts 
be  undisputed,  but  all  reasonable  minds  must  agree  as  to  the  con- 
clusion to  be  drawn  therefrom  before  such  a  question  can  be  said 
to  be  one  of  law. 

The  facts  which  are  said  to  prove  contributory  negli- 
gence on  the  part  of  the  plaintiff  are  as  follovvs:   She  had  been 
a  tenant  of  a  flat  in  the  rear  building  for  about  22  months  before 
the  time  of  the  accident.   This  rear  building  was  reached  from 
the  street  by  means  of  an  old  wooden  walk  or  passageway  running 
from  the  front  sidewalk.   This  walk  was  in  a  defective  condition, 
the  boards  being  loose  anl  rotten,  and  had  been  in  that  condition 
for  about  a  year  prior  to  the  time  of  the  accident.  Plaintiff 
used  the  walk  practically  every  day,  and  on  the  day  of  the  acci- 
dent had  been  over  it  two  or  three  times,  and  knew  its  condition. 


About  tan  or  twelve  days  prior  to  the  acoident  she  had  complained 
to  one  of  the  defendants  regarding  the  walk  and  had  asked  him  to 
fix  it.   She  had  told  hira  that  her  baby  had  fallen  down  twice, 
and  that  it  was  hard  to  get  the  baby-buggy  over  the  walk  because 
the  boards  were  loose.   No  promise  to  repair  was  made. 

The  Illinois  cases  cited  in  support  of  defendants'  con- 
tention are  net  strictly  in  point,  although  language  somewhat  appli- 
cable to  the  present  case  may  be  used  in  the  opinions.   In  Helbig 
v.  daughter,  95  111.  App.  623,  the  judgment  was  reversed  on  the 
ground  that  the  injured  person  was  a  servant  of  the  party  obligated 
to  keep  the  premises  in  repair,  and  that  the  servant,  knowing  of 
the  dangerous  condition  of  the  walk,  and  being  bound,  in  the  dis- 
charge of  his  duties,  to  report  this  to  his  master,  by  his  failure 
to  do  so  violated  his  duty  and  therefore  became  guilty  of  con- 
tributory negligence.    In  Martin  v.  Wurman,  116  111.  App.  382, 
the  defective  place  was  a  part  cf  the  demised  premises  which  the 
landlord  was  under  no  obligation  to  keep  in  repair,  and  where  the 
person  injured  recklessly  exposed  herself  to  the  hazard  of  an  acci- 
dent.  What  is  said  by  the  courts  of  other  states  cannot  prevail 
against  the  decisions  c^  our  own  courts. 

It  is  not  contributory  negligence  per  se  to  walk  upon  a 
sidewalk  knowing  it  to  be  defective.  City  v.  Chamberlain,  104  111. 
368;  Horaburda  v.  City,  154  111.  App.  637.  Knowledge  of  the  de- 
fective condition  is  simply  a  circumstance  to  be  considered  by  the 
jury  in  determining  whether  plaintiff  was  using  ordinary  care  for 
her  own  safety.  City  v.  Chamberlain,  supra;  City  v.  Cosgrove,  136 
111.  App.  637. 

At  the  time  of  the  accident  in  question  plaintiff  was 
returning  to  her  home,  about  9:30  o'clock  in  the  evening;  it  was 
dark;  this  walk  was  the  only  passageway  by  which  she  could  reach 
her  dwelling.   A  neighbor  was  walking  slightly  ahead  of  her,  wheel- 
ing a  baby-buggy,  while  plaintiff  was  carrying  the  baby  in  her  arms. 


-3- 


She  tripped  on  a  loose  board,  which  caused  her  to  fali  forward, 
stepping  heavily  upon  one  of  the  boards  which  broke.   Under 
such  circumstances  it  wss  prcper  for  the  jury  to  determine  whether 
cr  net  ehe  was  in  the  exercise  of  ordinary  care  for  her  own  safety, 
and  it  was  not  error  for  the  court  to  refuse  tc  instruct  the  jury 
to  find  the  defendant  not  guilty. 

The  judgment  is  affirmed. 

AFFIRMED. 
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00., 

.■Defendant  in  &rror. 


Plaintiff  in  i.rror, 


T8  5I.A.  3  25 

ran     5pc  i ,.'.  |6I]  - 

■       BKICAGO, 


KH4  Ju.n'iv,,,  M09OB82*'!  SKt»XV3IRD  BIOS  09  XSB  CCUhT. 

/ 

In  thia  case,  toy /order  entered  Decei.iber  SO, 
1 
1912,  the  statement  of  facts/has  beer,  stricken  froa  the 

transcript  of  the  record.  *?e  have  therefore  before  us  only 

the  common  law  record.  <** 

ilnintiff  in  error  argues  concerning  some  ac- 
tion of  the  trial  court  on  a  action  elaiiJied  to  have  toeen 
ntade  to  require  plaintiff  to  file  a  bond  for  costs.  l?o 
auoh  motion  appears  in  the  record*  and  no  action  of  the 
court  thereon. 

It  is  also  argued  that  it  was  error  for  the 
court  to  refuse  to  dismiss  the  case  for  failure  to  prove 
that  the  plaintiff  was  a  corporation.  So  taction  to  that 
effect  appears  in  ttU  record,  and  even  if  it  did  v/e  vrould 
not  he  able,  in  the  auaence  of  any  statement  of  facta,  to 
eonolude  that  the  court  ruled  incorrectly. 

rinding  no  errors  in  the  record,  the  jud^&ent 
is  affirmed. 


I 


363  -   16830 

) 
XLLXSOXS.mi  rel.  CAT;:;  Rim:         )    -f   Q   ET    T     /I        tr*  c*  r^ 
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Appellee,    |  1  ^  ^ 

va, 

3  CHICAGO. 

JuDWARD  yROWLBY,  ; 

Appellant,   / 


kE.  JUSTIGS  ItftttUIUSLl  ih\hiv        oi-uuoji  0#  "flu.  QOUKf, 

'i'his  is  an  appeal  froru  a  JttAffMftt  In  a.  bastardy 
caae,  tried  by  the  court.  The  only  witnesses  testifying 
w«re  the  complaining  witness  and  the  defendant.  The  com- 
plaining witness  was  twenty-five  years  of  ag*a  &nd   nad 
given  birth  to  a  child  some  three  years*  tofor©  the  birth 
of  the  child  whose  paternity  one  charges  upon  the  defendant. 
3he  testified  to  two  occurrences  of  improper  relations  with 
him,  and  says  that  she  aubr^itted  because  of  his  threats  to 
kill  her.  Shi  second  occurrence  was  over  a  conth  after  the 
first*  and  took  place  at  a  hotel  where  she  lm&  met  him  by 
appointment. 

The  defendant  denied  ever  having  knowingly  seen 
the  complaining  witness  until  several  months  after  the 
time  when  she  claims  to  have  been  with  him.  he  was  a 
street  ear  conductor,  and  testified  that  he  first  saw  her 
upon  his  car,  at  which  time  she  charged  hits  with  being  the 
father  of  her  unborn  child  and  de/uanued  fe&ftt  he  should 
give  her  fifteen  dollars;  that  he  replied,  "mat  is  the 
matter  with  youv  Are  you  crasyVtt  to  which  she  replied, 
"if  you  aint  the  fellow  you  look  very  uuch  like  him,"  The 
defendant  also  testified  that  on  account  of  an  injury  re- 
ceived by  him  many  years  before  this  time  it  was  physically 
impossible  that  he  anould  be  the  father  of  a  cnild,  and  he 


■ 


offered  to  submit  himself  for  examination  to  any  doctor 
whom  the  court  might  select. 

The  OQgplaiatltg  witness  testified  Uiat  a  card 
was  handed  her  by  a  boy,  with  some  message  for  her  from  the 
defendant  written  upon  it;  that  the  MUM  on   the  card  was 
•Svoore.1"  Thereupon  the  court  had  the  defendant  write  upon 
another  card  arid  sign  the  name  "i,;oore.*  Apparently  the 
court  was  influenced  towards  his  decision  by  the  result  of 
his  comparison  of  tne  handwriting  on  the  two  cards,  only 
one  card  ia  in  the  stenographic  report  before  us,  and  it  is 
not  clear  mien  of  the  two  it  is;  but  this  is  not  import- 
ant, for  it  is  the  rule  thot  the  genuineness  of  a  signa- 
ture cannot  be  proved  by  comparison  with  other  admittedly 
genuine  handwriting  or  signatures  not  admissible  in  evi- 
dence for  other  purposes,  and  not  already  a  part  of  the 
record.   Utltael  v.  filler,  25U  ill,  72, 

In   a  case  of  this  kind  the  complaining  witness 
is  bound  to  prove  her  claim  by  a  preponderance  of  the  evi- 
dence; and  she  not  only  failed  so  to  prove  her  claim,  but 
the  greater  weight  of  the  evidence  rather  preponderates 
upon  the  side  of  the  defendant. 

The  judgment  is  reversed  and  the  cause  re- 
manded. 

mXS   AND  RfftLASBBD. 


4S1    -  183.  w 


a 
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itate  of      LU:.H  EBKBI,,   i^c'd 

Appellee  t 
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I     mo  «.  j      ""'"•    • 

.  Appellant.  J 

F     /■ 

.  Jl»?idi  Met  > 

- 

RttBW  <berl,  fourteen  —the  olo.,  while  play 
ing  U  Um  street  MM  struck  nnc  killed  oy  a  wagon  of  the 
Knickerbocker  Xee  Company,  the  defendant.  Ike  administra- 
tor of  the  infant 'a  estate  »?ett$ht  suit  and  had  Jtttpteat 
for  |lf7004  from  whiofc  the  defendant  appeals. 

t«l  L-.ony  tends*  to  ihew  thftt  the  accident 
happened  while  the  father  if  the  child  was  not  at  home  and 
the  mother  was  busy  with  hor  household  duties  in  the  house. 
They  h*4  no  y*4   In  *!«*  thUdrta  could  play,  and  an  el**t 

f,  '  argaret,  age  nine,  tod  received  permission  from 
the  mother  to  take  the  baby,  Vila**,  out  to  play  on  a  sand 
pile  nearby,   duj  sand  pile  was  alongside  of  the  west  fide 
walk  of  tdie  Street (  vhieh  ntreet  ran  north  and  south.  The 
pile  was  about  two  feet  high  and  extended  froia  the  curb  of 
the  west  sidewalk  easterly  into  the  street  six  or  seven 
feet.   The  roadway  at  thla  point  io  approximately  thirty 
feet  from  curb  to  curb,   it  «M  enortly  after  five  o'clock 
of  a  jfuly  evening.   Che  two  fteyl  children,  Willi  about  ten 
or  twelve  children  of  the  neighborhood,  mn  pitying  in  the 

pile,  Rhen  .-.iliser,  who  was  just  learning  to  Nik, 
started  a^ay  from  the  pile  in  n  northeasterly  direction. 
At  this  time  the  defendant's  team  and  ice  wagon  eaae  from 


the  south,   the  feoracs  at  a  fast  trot  sml  driven  upon  the 
¥§&%   aide  of  the  street,      nhen   the.*  v#ere  about   tteg**  or   four 
feet  fran  tins:  untax  pile   fee  child  sras  struck  an«  knoairoi 
down  toy  the  near  horse  and  thrown  under  the  sfeeela  sad   oc 
injured   that  she  <M&<k.     The  driver  was  an    Kfeta  -seat  end  of 
the  s?a£on  seat  in  front-,  with  two  other  sea  on  the   ^aiae 
seat  at  iiia  ri-^t.      'key  -sere  taiicin^  together,      several 
persons  in  the  street*  seeing  the  impending  accident, 
shouted  wiMfPiagg   to   the  driver  and.  called  upon  him  to  stop 
his   ferns*     He   did  not  hoed  these  cries,   eclair-La?:  sfter- 
vi&rds   that  he   thought   t&ay  WWW  cries  frost  persons  wwatlwc 
ice  and  "we  did  not  have  any.0     Vhe  wagen  continued  north- 
ward after  the  child  ^ass  strode,   goinr  about   aeventy-five 
feet  when  a  man  running  out  from  the  aidev/alk  caught  the 
horses  by  the  bridle  ano   stopped   theaa.     Apparently  neither 
the  driver  *»»  the  others  on  the  wagon  tees?  of  the  occur- 
rence until   tiiey  MS0S  told, 

il?iintiff  ^as  permitted  to  ssiend  hie  declara- 
tion toy  changing  the  averment   ttaSf   the  infant  ■sms  in  the 
exercise  of  due  care  for  her  safety,    to  an  av«ro?ent  that 
the  parents  -^ere  in  the  cxerci.se  of   such  care.     Vo   this 

ed  declaration  defendant  filed  a  plea  of  the  statute 
of  ltsitte.ti.ons,    to  which  plea  plaintiff  fltBMBMBMi&t   Nfeiflrin  de- 
murfSf  «as  sustained,      the  demurrer  was  properly  ms$*iJHMt* 
The  arsendiaent  did  not   state  a  ncv  cause  of  action.      Chica- 
go City  By„   Cc.   v.   cconey,   19t*    111.   466. 

it   is  urged  that   the  jjUpsmft  cannot  stand  be- 
ceusc  of  the   failure  of  plaintiff  to   «WS*  that   the  older 
sister,   fettrgarefc,    :.'cs  in  the  exercise  of  due  care  for  the 
safety  of  her  sister  while  in  her  custody.        ii.eut  decid- 
ing «het;ier  such  overrent  was  necessary,    it.   Is   sufficient 


to   say  Uuifc   this  question  eaaaa*  fee  raided  at  this  ti*ne.     By 
ra$a*&«4  afatammitifli  to     6a*  eeorfc  and  jury,  counsel  ior  the 
Aefaada&fi   *»i^&v.*u  in   MlMKte&aa    that  pl**.*«tiff  was  bound    to 
ptttta   t*o  pciistti,   *;u,,*cly»    *a*fc  the*  parents  were  la   the   exer- 
cise of  tot  care  for  the   child,   iaid  the  neglif  gaaaa  of  the 
defendant.      The  point  as   **   ***   9t0t9  presented   fee   the  jury 
la  &afa*aast*a  opening  atataaaat  «as  aether  the  ps.rer.ts 

aa»a  free-  froi%  contributory  negli^e^ee  "in  leaving   Haa 
child  vno^infly  to  £8  upon  a  public  street  in  the  custody 

of  no  one  but  a  little   gist  eight  years  old.'*     Sfeta  aaaMI 

point  of  al&agsft  parental  negligence  was  aa$&a&i&a6  and  re- 

l>eated  in   ins  true  tiona  to   the  jury,   given  at.   tfea   raqoaai 

of   the   defendant,      lie -she  re  do  ae  find  any  suggestion  or 

point  made  upon  the   trial,  by  action  or  otherwise,   indi» 

eating   thfit  the  conduct  of   the  sifter,  hargaret,  aaa 

thought  to  be  a  eaterial  issue  la  the  case,     fa*  case  wsa 

tried  upon   the  theory  tfe&t   the  question  cf  contributory 

aacj&igaae*  faaaa&irH  s-isiy  gfea  conduct  of  on«?  we  atfeast  er 

both  of  the  parents*  vhe.  defendant  cannot  rsise  a  new 
matter  of  defense  for  the  first  time"  upon  appeal. 

£ha  finding  of  the  jury  upon  she  facta  being 
fully  justified  from   the  evidence,  and  t&ere  being  no 
prejudicial  *£?&*•  either  ta  the  giving  or  7*f*a4»g  •* 
instructions  or  la  the.  rulings  upon  evidence,  the  judgment 
is  affirmed. 


' 
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THE  1L01L.K  OF  THE  STATE 
OF  XLLXSOZS, 

Defendant  in  Error, 

vs. 


j  1/8  5  I.A.  340 

KOB  TO  MBBflCrPAl  COURT 


OF  CHICAGO. 
WILLIAM  SKEKKET,  ) 

xlaintiff  in  Error.     ) 

/ 
MR,  JUSTICE  KsaURSLY  DVXIY         OPIHIOH  OF  TEE  OOURT. 

Defendant,  Sweeney,  was  found  guilty  of  vagrancy. 
The  trial  court  found  from  the'  evidence  that  ne  came  within 
the  description  of  a  vagrant',  as  set  forth  in  section  270  of 
chapter  36,  Criminal  Code,  Illinois  Statutes,  but  we  do  not 
think  that  the  evidence  justifies  tnis  finding.   An  essential 
ingredient  of  the  offense  of  vagrancy  is  that  the  person 
charged  shall  have  "no  lawful  means  of  support"  and  shall  be 
"habitually  found  prowling  around  any  steamboat  landing,  rail- 
road depot  *  *  *  store,  shop  or  crowded  thoroughfare,  car 
or  omnibus,"  etc.   Three  police  officers  testified  on  benalf  of 
the  people  that  the  defendant  was  a  thief,  but  as  to  whether 
or  not  he  had  any  lawful  means  of  support  they  had  no  knowl- 
edge.  There  is  no  evidence  whatever  that  defendant  was  hab- 
itually found  prowling  around  any  of  tne  places  named  in  the 
section  of  the  statute.   On  behalf  of  the  defendant  it  was 
shown  that  he  was  a  married  man,  living  with  his  wife  and 
children  and  his  mother;  that  he  worked  in  a  gang  of  laborers 
employed  by  the  Chicago  &  Northwestern  Railway  for  several 
months  immediately  prior  to  his  arrest,  and  that  he  v/orked  on 
the  day  of  his  arrest  until  noon;  that  he  was  arrested  while 
sitting  in  a  cigar  store  about  four  o'clock  on  Saturday  after- 
noon. 

The  people  not  only  failed  to  prove  essential 


- 


■ 


element 3  of  the  oriiae  oi'   vagrancy,  but  the  undisputed  evidence 
as  to  defendant,  '  s  eaiployuent  oaoha   conclusively  bhat  he  Should 
have  been  discharged  by  the  trial  court, 
ihe  Jud&ment  ia  reversed. 

R&KB, 


£  Term,   i$- 
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cuaaoia,      ;    1  8  5  I. A .    341 


Defendant   In    ,rror 


)  [ft  l£W JO, 


1CAGO. 

Cli/,7'!.'  "f    al in. a   CLARE] 

1'laintiff   in  ii.rror 


.   ,  -  a  •'  :  .. 

defendant,     i^rr^n,   was   found    guilty  ur:on 
trial  by  the  court  of  a  of  vagrancy,     several  nointa 

are  ;nn.de  by  the  plaintiff  in  err. fir  shies  we   consider  to  be 
xy    without  merit,      '/e  have  Awl  ver>    to   reveres   this 

judgment  and  ranaas  the  case,  for  the  reason  that  se  are  not 
satisfied  that   the  people   yroved  beyond  a  reasonable  doubt 
that   defendant  was  guilty. 

hn  essential   slesieat  of   the  erias  of  ragranay 
ic  that  the  persea  ehargee'  sheuld  es  without  lawful  means  of 
SUiport  and   that   he   shall   be   fmt>i  tunll"/  fetmd   prowling  around 
certain  public  plasss«   specified!  ta  the  statute*     See  section 
&7(    of  ehapter  34J ,  Srlalnal  ':od»,  Btatates  of  Illinois. 
•widens*  dice  effieers  testifying  in  (his  case  ia 

▼ague   e-nd  uncertain  and  consists   for   las  RSSt  part  sf  conclu- 
sions.    There  una  no  affirmative  ssldeass   that   defendant  was 
without  lawful   asans  of   support;    the   evidence  u.-on    this  point 
is  shelly  negative*  the  altassses  simply  tsstifyiag  in  sua* 


stance  that  it>.<2?  hai  no  kaewledge  open  this  soiat«     if  it  is  a 
fact  that  defendant  has  no  l.-iwful  aesns  of   support,   it  would 
seen*  vuut    .itnesses  she  have  hnewlsdge  of   the  fact   should 
testify.        iiis  fast  wu-^t   SS  ShesSJ  affirmatively,    liice  any   other 
necessary   eXsasat  of  a  or.;.  te« 

Shs   STldsaee  naviag  failed  to  prove  defendant 
guilty  of   the  crisae  charged  beyond  a  reasonable  doubt,    the 

Jangmret  ia  rsrsrssd  ana  Uic  cause  reaanden« 

. 
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'•    !   '  fa,  | 

defendant  in  Brror,    ) 


:  •  ■ :.  kl 


VS.  J 

\  )       OOfW   OP 

QEARJ     I        RTQI,    alias   JAMES  SOHTOB,  )  ■; 

Plaintiff  in  Krror,  ) 


- 


KB,   JU£  fJC     ec  W  J 


"h<-  defendant ,  Sort  en,  jvae  found  guilty  upon 
trial  Toy  the  court  of  the  erime  of  vagrancy,   Several  points 
are  uia&e  by  too  plaintiff  in  error  tihlcft  we  consider  to  be 
wit:. out  merit,    o  have  decided,  however,  to  reverse  the  Judg- 
ment and  remand  the  cp,.~>r,    for    the/ reason  thai,  we  are  not  sat- 
isfied that  the  people  proved  beyond  a  reasonable  doubt  that 
the  defendant  n  i\  guilty, 

It  fte,  an  essential  element  of  the  crime  of 
vagrancy  that  the  party  charged  should  ee  without  any  lawful 
iBOittfi  of  support*  The  witnesses  testifying  fot  tho  people  did 
not  undertake  t<   be   ,  o?   their  own  knowledge,  whether  or  not 
this  mud  true  of  the  defendant,  exeept  one  witness,  «he  testi- 
fied that  the  defendant  owned  or  operated  a  number  of  peanut 
machines  in  saloons,  Bad  that  isfeadant  filled  the  machines 
with  peanuts  every  .few  days  and  gathered,  the  money  out  of  them; 
that  thert..  were  |  robably  fifty  or  so  of  sash  machines  in  de- 
fendant's charge.   It  would  seem  from  thil  that  the  only  af- 
firmative evidence  touching  defendant's  means  of  support  shows 
that  he  did  nave  a  lawful  business.   In  order  to  establish 
vagrancy  i^  must  be  aff imatively  proved  by  the  people  that  the 
defendant  it,  eit&OUt  lawful  oeaae  of  support,  ana  such  proof 
does  not  SjipOST  in  this  ease. 

The  judgment  it  therefore  reversed  and  the  cause 

remanded. 

,  ,  ■  :.  •       HBBD, 


■-■■ 
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J    ii      C.  TB8I1      , 


4ppe  2 1 as  ta 


Appallaa. 


'  ffov  cucon 

COURT.    C'^OX  COUITY, 


43$  -    ] 


2RICAS   SaYIIGf   LOli 
BSOftlATIOB   at     a  . , 

)       *P?£A1    rRO»   CIRCUIT 

)  COUSf.    COOK   C0U8TT. 

JOH*    C.TRAT»;rp.    t«    al.,-'  ) 


feB.   P885I&I8G   Jbv.'TIC"   88ITH  BSLIflUlS    PB1    DPIHIOI  Of  TBI  COURT. 

Tft*    Wlgt»1    Oeaplalaaat,    GaraaA   African   :;svlnre, 
Loan  3i:a.  FfuiUinc    4«4e«lfttl03i,    argaaisad   un.'ier    11m  Mt   aatitled 

"An  Act   to  enable  aesccistions  cf  rareona   to  baeaaa  u  body   nor- 
porste   to   raise   funcs   to  12   loaaad  only  aaaag    the  ssscsre  of 
■ttOfc  UMSii Hon,"    in  force  July    1,    18*9,    fiXad   It*  Hi:    agaiaat 
the  cefencar-t,    Joh     C.    Trainor,    tua   atfcars,t«    f*r3€lo««   eartaia 
ftort  g»  .Jg   execute  by    the  daftttdaat  Trainor  is    f- vex    -1    084   Ernst 
Assoa  u  traata*.       The  bill  »«t  u.    kh&t  valla  ths  ooa 
was  doing  business   in  pursuance   of   its    orgaalsatioa,    tha  defanaaat, 
John  C.    Trainor,    on  or  ^bout  Saptaobar  84,    1880,    aadfl    application 
for  a   loan  of  |880C    t.;    the  ooapl&iaaat  a a sec  la  t  ion;    fcfeat  hi   rafe- 
&cribed   for   88  shares   of   fcaa   stock  of   the  accoci&tion,    oxecuUc   a 
trust  and  described   in   the  bill,   assigned   hie  certificate  of 
st-oofc    to    the  association  as   security    tharefor,    tad   received    fro*, 
th«  association  the  aaa  of  i?J40.  aaiaa   tea  aaaaat  apj  lied  for 


and  for  w&lob    the    tmt  deed   kjib  given   lea®  30J{  preaiue-.  efe&rgftd 
by  the  coer.pifcinsnt. 

On  or  about  JfcMuury  o,   1891,    tbt  dafaadant  Twiner 
appliad    tv    thai   complainant   for   a   further   loon  of  $3300,    aad    •ttb- 
atflbad    far    -aid    look    cut   31    shares    B*    Ort    ©«pitft3    utock    of    e&ia 

. y,    «hich  he  assigned   to   the   SOVplalBajftt   »t   security    for    the 
loan  Mid   e*scuted   aad   Celivsrsd  a    trust   deed   and  obtained   Iron 
the  Hssociation   the   sun.  of   t^.50,    the  amount  of   the   leas   laafi 
20$  deducted   for  premium  by    th*   eoffpl-ainr'-nt. 

On  February   lo,    1891,    the  defendant  Trainer  applied 
to   the   com/,  -lalnaat    for  •    further   loon  of  S1400,   and   subecrit >«d 
for   14  additional   shares  of   the   stock   of   the  complainant  aeaoci.-i- 
tion  and   aewignsd   the   a  took  to    the   ccsplalnant  as   security    for   the 
loan,   tJtd   executed  and  delivered  a   third   trust  deed,    receiving 
froit   trie  eeftpl&llMUfet   the  sua  of  fll'iO,   teinr    the  amount   appliad 
for  less  800  osducted   for  premium. 

Theee    three  loans   constitute    t'.e  bMtl  ol    the   Olalaa 
for  which   the   foreclosure   is  prajrad   in   the  bill. 

The   csusa  was   rsferrsd   to  Master    la  Chancery   Cocker, 
who  Bad*  h   report    to   the  court  after  hearing  evidence.      Tfeie  re- 
port was  after-    rde   tat  a*  id*   umS   the  cause  was   &**£&f*m?ad   to 
li.!«.eter   in  Chancery    Hua.jr.ar,    v»h©  also  aad*    t  report  which  >M   con- 
firmed  ud   .-.;   decree   entered    thsraun.      This  .iscree  «ae   reversed 
by    the   fuprsii-s   Court   in  Trainee   v.    German  American  Building 
Association,    104   111.    616.      Upon   the   eeua«  bainr  redocks ted,    it 

was  referred   to  Vaster  in  Cnsccery  Leaning   to   ta*s   further   evi- 
dence and   report,    aad  by  stipulation  the   i  Htt>   *ae  authorised 
to    ts-ka   into  consideration  all    the    testimony    thjrstof  :<ra    taken 
in   the   cause  before   the   other   masters,      Master  Leasing  took   addi- 
tional   teatlseaj    enich  «&s  certified    to   and    filed   *ith    the   cl«*l 
if    th*  court   i ud  cscoee  i  part  of   the  record   in   the  cause,    and, 
ui  on  ttaetaa  I.a-v-n.  in&'s  death,    the  osuae,    lege tee*   *ith  all    the 


-s- 


sv  :«r.cs  thtrttoftrt  t.at.ar;,  vat  r»farr«*d  to  M  tttr  Si  lis,  tht 

took  evidsnca  ani  ita.ja  t:  a  report  upon  vhlah  fat  datztt 

oafora  ua  ic  taccd. 

Th«  aacr^s,  afttr  fiadlag  tat  rer ioat   ..  vve 

atatioatd  tad   the    truet   deads  ceilvared   at   sacvrity   for  the    i 

finds    that  at    tat    t ir<.«  of   the  mak inp  of    those   lo&na   tat   coit.rl.sin~ 

anfc,   aithottt  tottpttltlvt  bidding   M  providad   by   la*,    dtdvtttd 

frocc  each  of   the   loans  q  prtslaa  of  30£   thtrtaf   &ad    eh&rgtd    tat 

dtftftdaat   Trainer   g£    interest  upon  the   loan?    laaladiag   tat  .-rtvunt 

deducted    thsrafro&,   end   that    the  deduction  of   tat  prsrvlunsg   in 

tat  aaaatx    shoisn  by    the  avi-lerics  tat  srada    in  violation  of   I 

statute  aad   Rat  usurious  at   tt   aaeh   -,f    tat   eft  id    three  loisne,    tad 

ant 
that    tat  coaplain^can   legally   cis^an^  of  the  tttf ta daat   Tr-iincr 

only    tfta   actual   &<rour;t  paid    to    tat  defendant,    aaatly,«  upon   the 

loan  of   Btpttshtf  t4»    i960,    the   su*  of  |?040j  upon  tat   lata  of 

J-  r^uary    a,    igSX,    the   sub,  pf  $86fQ,   and  upon   Utt   loan  of  February 

10,  19® 1 1   tat  eum  of  IllftQ,  and  that  vallt  tat  three  loaat  tg- 

gregated  $19*409,    ths  dtftadaat   r^ceivad    thsraon  only    the   tua  of 

$10,72v,    the  con-pie  inont  hsvin£  deducted    aa  prtaiaat   it*   au<r.  of 

lasso,  aad  taat  the  deftadaat  t  rIbo?  aaght  to    ay  at  othar  or 

faxthtC   eum   than  the   *said   sua:  of  $10,780,    togathar   tith  ruch   in- 
taraaot  upon  tat  prtalaat  dttoribtd  in  tat  true!  dttdt  at  *ae 

paid  bv    tht  coeiplainant  *ith   interest    thareon   from   tbs  datt  of 

upon 
payatat,   tad  taat  taxes  at  etxt  paid/tat  pztalttt  hf   tat  complain- 
ant with  lattrttt   th  reon  froc  the  d»ts   ..f  pajraaat ,  tad   taat  t&ld 
eum  of   110,730  tad   the    i  -,    taxes  zn&   interest   thareon  paid 

by   tat  ooaplaiaaat  tggrtgatad  tll*S59.4S, 

The  dacree   furt!;   t    fladt   that   the  dtftadaat,    John   C. 
Traiaor,   had  paid   to  the  complainant  upon  the  loans   the  surr  of 
fP734.S^   in  ttta,   and    that   his  8100'/.   earnings   in  tat   said  coj»- 
plalaaat  ataaaftatlaa  tggrtgatad  (StSl,  and  that  fpalaa?  was, 
therefore,    la titled    to  a  credit   for   the   m  of  |ll, &&&.$£,    which 


• 


• 


• 
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ie  980.34      In  sxc*v8  of   th<*  aggrogatO  amount  owing   to    tho   coes- 
|  3  klaaat.      The  riearee    than   finds    th*   equities  *ith   tfao  defendant 
Trainer   ana    tnati   hi*  oblifl  tleno   have   boon  fully  disch-/r^d,    «.nd 
ascrusiB   that    Die  bill  of  oOflplalat  tin?   ontoattod   l  ill  of  ooaplalttt 
be  aloaioood   for  want   of  equity;   and   further   dacresa   tfaat    the 
con,:.!  .  i  b  .,it    UU)    Ha;2ry   C.    Ea.rtl.inr,    liquidator   of    oald    com  lainant, 
Oi    tha   as.  id    Ernet  Asaron,    trusts*   in  the   truit  deeds  aoatloaotf,, 
oa&OO   i/si^eee     devsds   to     .*  executed  upon  each  aao*   all   of   the   sev- 
eral  truet   deed**  sOntloao4j   and  deliver   tha    MM    to  John  C.    Train- 
er,  Oaf oadaat*   and   in  case    tha   oald   roloaooo  0X0   not  a&do,    outber- 
lz$u  and   efi:power»  Joh  •   f.    tilie,    IfootOS   la  Chancery   of  the   court, 
to   BSOCtttO   fefeo   0014   releases  for  and   in   the  aawo   Of   kbO  ooajslalaaat 
and  Henry   0.    Bar tl lag,    liquidator   of   the  eoapXo.lttO.atj    0*4    in   the 
AUKS  of  Eraot  Amaon,   trustee,  aforoaaia,  oo4  oauoo  fcho  oaao  to  ce 
delivered    to  John  C.    TraJnor,    &0fea4a*t» 

The  aoalganoatO   Of   error  ralao    ttte   quootlott  obotbor 
or  not   oosploiaottt   tsfcould  00  allowed   interest  on   the   ouao  of 
ttOttoy    loaned   to  def-endant,    John  C.   Tralaor,    including   the   susta 
rOOOTV04  on  004)0   loan   for  premiums.      Tfaifl    lo   the  principal   question 
to  Ohio  fa  the  argunoatft  of  counsel  ar-s  3  tree  tea. 

The  ovSdoaoo   in   ths  caoe   ie  exceedingly   voluminous 
and  for    the  feoet  part   it   ie  Quito  unsatisfactory .      The  ■  :.;«ter 
•xolu4e4  fro*  ooael4oratlaa  tbe  books  of  loo  oosplalaaafc  vbiob 
sere   of  fared   in   evidence  upon   thai  ground   thai    they    ooro  not  bcoko 
of  original   entry   a*4    the.rr.-fer   foundation  for   their  oAttloolo* 
in  evidence   bad   not  bean  laid.      From   thai  beet   evidence  produced, 
the  aaotOX   found,    and    the  court   confirmed   th3   finding,    eubatantiai- 
iy   M  above  stated,   tad  0  tat  Oft    the  account  between  the  corrplain~ 
unt  ^ni  Johr  c.  Tralaor  upon  tbe  baolo  above  ladleatodi  oaaylao, 
to   the  complainant  any   OVOdlt    for   interest  on   the   ,1j,?20,    afcich 
It  bad   actually  advanced  bo   the  defendant  Trsinor,  upon  tha  ground 


t.h&t  in  doauctsne;  fro*  eaoa  leas    ;:  ol  thereof  for  premise, 
without  offer leg   tM   loans  to  tM   highest  bidders  as  pro*  Id 
by    I**,    the   leaJM   *«rs  insurious   end   the   eoffrlftintnt  W»«  not   en- 
titled under   the   la*    to   interest  ttoreea, 

The   fact    thvt   ehea   esch  of   the   three   loan®  *s.e 
Bade  ■  201  preaiua  e*e  deducted  without  offering  tM  leeae  to 
the?   highest  blckiere  as   ?  roviCtfd  by   ltt»,    is  ♦  ot    in  controversy 
in  the   ITMtHli        fM   aeeeeiatiea  h?-J    i  ty-Iaw  providing    for   & 
2Qf  pr«mlvm   to  be  defeated   from  eH    loana,    snd   tM   loans   in 
question  texe  aade  una^r   prevlele&l   c-f   each  by- la*.        TM  by- 
la*  •*•«    in  our   opinion,    illegal    tad    the   loam;  Bade   in  this  caee, 
,  c    ■boWR  by    this   record,    V9M   usurious.         The    (lecrist,    fladiBg    the 
loans   to  bs  usurious   MMl   ttatlag   the  recount  upon   tM  b&ei«    that 
they   sere   usurious  *M   enforcing    IM   forfeiture  of  fell    tM    later- 
eet  upon   tM   complainant  Ml$*(    la   rot  erroneous.        Harris   0t  &1, 
v.    Breeelar   at  al.,    119   111.    €$«J    **«e  Seat   Building,  Aaeeei&tlea 
v.    Edwarde,   881   ie.    135;   Fowler  v.    gqaitaele  Truet  Co.,    141  l'.   8. 
5P4. 

Upon  a  study  of   the   record  we   find  no  clear  ground 
for  reversing  or  modifying   tM  decree.      The  decree   ie  affirmed. 

AFFIRMED. 
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:<3  -  l#o©8 

CAROLIKi   MQLTT,    laUvMMUy  tad  ) 

HM  Ti  uiitjsjj-un^er   tno   loot  »1XJ  ) 

and   t»*t*#.aat  of  fUKtmiGK  WOLFF, 

lOOO&OOtf*^ 


▼O,  j 

)  j      C08R?   "T  CHICAGO. 

ANTHOW  &mC£X8GS,  ) 

Plaintiff   in  Error.  ) 

■  .  p  esx&nra  justice  $exts  Dvtxvnn  ffs  ofx&xos  of  fn  court. 

Thss  dsfano&nt    in  tfYOff*  .C:--t-olins  folffj    oofl^anoed 
&n   action  Of   foroit'I*  dataie&r  ftgj4fttt   tfc«  pluintiff   in  arror, 
Anthony  JurgOOOOO,    in   th*  Municipal  C«ui  t  of  Cti&oogo,    to  racovar 
pOOOOfltOlOO  wf  certain  POOS    lOt&tO. 

Tha   oontpl&lnt   ll    ia   thai  usual    fort,    *ii aging   that 
tha   &ofoa&oat    in  arror,    indiviaua.1  iy  0«4   ft*   trveiae  undar   tfe*  «ii'i 
of  Frederick  Wolff,    AOOOOOOA*    !•   an  tit  lad    to   tha    .•-■ce«ea&ion  of 
tha  asiic    rretfieas,    ?iud   that  Anthony  £u?gttttOOO  BOlawfOllj   with- 
holds   tha  pooooooiOO  tfetroof   trow    the  Oofomfcftttt   in  arror.      On 
the  raturn  of   the   vonftooe,   plaintiff   in  arror   oppoojrotf  ftftd   -'ie- 
jrsawUd  •    tri&i  by  jury.        Th«  eooo  WM  »f%OT*«>rdt*   tried  fc«fora  *. 
1  OSd    jury,    Mri    at   tfei   cloee   if   tfe«   plaintiff1*    MM,    the 
plaintiff   in  arror  sOYfd   tha  court  to   lootrttOt    tit*   ^ury   to 
tha  ploiotlff  in  arror   not  guilty,      no   eOOoitt$<l    bo   tea   court 
00    instruction   in  Kr&tlAf    to    ttoot   tffoet,      Tha   oOWTt    r^fusad   to 
gift    tha   instruction  odd  tha   pioi&t&ff   in   arror  AfelAod  fcy    hie 
n.otion  to   00    instruct   tha  jury    Mtd  IOO%Od    hie   casa.      Tharaupon 
th*  AofMdo&t   in  error,   $  ia-intiff  bole*,   BOTOd   tfe*  oowrt   to   in- 
atruot    tha   jury   to   find    tha   loo&OQ   for    th*  plaintiff,    to  *-nich 
motion  tha  d af andant  ofcjactad  on   tfce  specific  growwt   tfeot   the 


Blaiatiff   had    fiilad   10  e.&ka   out   •  £g  is.  a    facia   e*9*«      WW   court 
ovarruiad   t&O  objection. 

The   Jury   ratturaod  m   rardlet   fiad&ag  tha  Aofaadaat  bo*- 
lo«   guilty   of  unlawfully  oitfe&OloUag    from   itt  plaintiff   pooooooiOA 
of   tha   proaiooa  da»cric*d   in   tna  coapl&int,    &Bd    that    tha  right  of 
paaaaaoiai   *.-.«   in   t'c.a   piaiatiff.      Ifotiaao   for   a«*    ktial   tad   in 
Mfraat  of   Jjadgaa&t   *:ars  cvarruiao.  -ru   }«dgaaat  *ae  «n tared   on 
tha  vordlot. 

The  i  leintiff   to  racovar  usust   ottaoa   tbatslM  ha    th« 
ootu&l  paaaaaoiai  of   tha   :ra«.ioaa  upon  ohie&   tha   forcible   sntry 
i»  ollogod   to  havs  baan  aado«      Th*s  B;srs  constructive  paoooOOidtt  , 
such  ao  a.   fee   ilopio   title   to   too    Ur*o   ants rod  apaa  tx&wt   to    it, 
is   not   ottffioiaat.        Tha   titia   is   not   in  ?xny   s*nes   involved,    cut 
simply   *b9t*a?    tha  |  i&intiff   Bad    too  no*©eeaion  Bt    tho    tlao   the 
Oofoadaat  unlawfully   invfidsa    It   oad  dot&iBOd   it    (Thompson  v.    Sorn- 
Bo?  go*  j    o      III.    834). 

TBB    rjvi.1  snots  doa»   BOt    ohoo    iVrt    fefco    ;l&l«tiff  *** 
avar  in  poaoaoaiaa  of  the  pjroalaooj   bos   la   fcfearo  any  ovidaaoo 
that  tBo  i  tfoadaat  ever  aodo  Ray  foraialo  eatry  apaa  the  praodaoo 
in  %aeatiaa«  tad  IBoro  It  no  ovidaaao  t&at  at   tha  tiao  tko  dafoad-- 
ant   antsrad   Into   paoaaaoiaa    it    Ifce    proaiOOO    in  quootioa   tboy    »•*• 
vacant   and   unoccurisd.        Thsra    i«  no   aviaanoe  M    to   M&00  or    Ba« 
tha  iafsndant   '*csuired   rossaseion  of  tha   ;re».l«aa.      Tha  proof, 
taaraforo,   falio  to  oataBlleh  i  right   >1     ction  in  feho  plaintiff 
against  the  dofo&daat  for  forcible  entry  aad  dotaiae*,  uador 
oitBoi  eiaaoo  of  tBo  otatata.       ih-  court,   thocroforo,  erred  in 
oTarruliaf  tfeo  action  of  tao  dafaadaat  to  instruct  tBo  jury  to 
fiad  Bia  not  guilty  of  aalaafally  oitbfeoldiag  roaeessioa  of  u-.e 
praaiaaft 

TIM   ^udgisant   is  ravaread  and   the   e^uae  ramandad. 

.;v?KF;£r   I  IS     WUIBID. 


i>7  0   1900S 


L]  II    IQLFF,iadiirtduanj 
ju  Trustee  uader  the  oilJ  of 
»    ■:    Hid   BOLFF,    dseeaaed, 

DsfSBdaat  in  i'rror, 

va. 


AITHOITY  JQRGEIT80S, 

Plaintiff  in  Error. 


- 

E8IDI10  Jtrrrici  smTU  pslxtoiij  the    -r 


i8  5  I.A.  3  4? 

)     EftJ  )S    TO   BUHIC1 

.  OURT    31    CHI    ' 


r0B    ?v  TKS   COURT. 


Caroline  tffelff,   defends*!  in  error,   brottgl 
lotion  of   fore ibis  dttMMi   kgainitt  Aatbony  Jurfte&aoa,    plaintiff 
in  error,    in   U««   lbl&ieipa>   Cr.ujpt  of  Chicago.      The   eostplalBt 
filed  rat  m  felloes: 

"Oarollae  *'oiff,    Individually  sad  ae  trustee  and  r 
the  oill   of  F?ed*riek   feiff,   deaeaeed,  I    to    the 

Kuftioipal   Court  of  Chicago   tbatVebe,    the      ild  Carolina 
Koiff,    LadiYidually  *a  i    >a   trusts*  under  the  sill  of  Fi-.j- 
•ariok   feiff,    deceased,    it   SB  tilled   to    the   pooeeeelos  of 
the    following  described   preaieee   in    the  city   of  Chicago,    to-» 
■  1  til     Lot  33   ia  Owners  subdiTieioa  of  part  of  eaet  naif 
of  Lot  1?  in  Sao*  estate  subdivision  in  Beetle*  50,   Teea- 
•hip  40  North,  Range  14  Bast  of   thf   third  principal  aeri- 
diaftj   aeeordiaa   so  nay  r-dcord*d  ¥ay  7,    1900,   *e     Doounent 
4,371,11-i,   in  Boo)   LOS  of  Plate,   page  43,  being  ths   lot 
situated  at   too  eorthseet  oornar  of  Fleteber  etreet  sad  the 
-first  alloy  »eet   »f  North  Kocey  etreet,  Chicago,   nilnole, 
end   u<zi  Anthony  Jurgeneen  nnlavfully  vithholdi   (no  ■ 
ooeoloa  thereof  from   the  eaid  Carol iao  Solff,    individually 
and   mo  truetee  under  tba  »ill  of  Frederick  Wolff,  docoaood, 

therefore  «ha  araye  a   eusnteaa  in  pur au   boo     t   ths 
otatuto   in  auah  oaao  aad      tad  provided. 

Da  tod  august  Slat,  a.  d.   1912. 

job.  Lao  fay, 

At  torn-ay  for  plaintiff.  * 
Th«  only  aueetlOB  involved  in  tbla  oaaO  ia  the  suffi- 
ciency of  the  oeaqpleint  under  the  oti  tate.  The  polat  lo  aado  that 
tr.w  coK.;<lgint  oao  neither  aignad  b\  the  defendant  la  error  in 
per eon,  nor  oao  bar  aaas  dif.nju  thereto  t.->  oa  agaat  ox  attorney. 
So  qu««tioc  oaoao  to  nave  beta  aado  or  preeerved  in 
tba  court  bo  loo  oo  to  the  ouffloleaoy  of  tbo  eeaplaiat,  *a  -re- 


~t* 


g*rd   the   sufficiency   of   taa   aosplal&t   ac   tattled   by    th<   CMl 
of  Pattaraoa    it  aX.    v.   Craha.fi-,    140  111.   532.     Th*  tasa  aoBtea- 
tion  aaa    thora  srsde    as     la  Bade   here,    WBd    it  aaa   held   t 
without    fore*.      The   coapHint    is  a  aere    ."wUng;  and.  no   BOttBd 
reaeea  le  perceived  ot  eagfeated  ehy   it   should  be  aigned  ej    the 
eoaplaiaaat  la  pereea  rathex   fchea  by  ea  frgeaft  or  attorney. 

lu  L^ury  v.   Pat U 80ft ,    £4    til.    803,    the   court   a  a  Id: 
"The*   objection*    Bfgedl    Bgeiaet    the    Bllf f'ioisnsey    Of    the 

com;  ieint  eheuld  bsve  beea  taken  ea  a  aotlea  t a     uaeh.     Vo 

each  aotlea  aaa  Bade,  tad  the  defeeke,   if  aaj   ealet,  eaaaet 

be   taken  advantage  of  ea  khe   talal,      r  for  khe   first   litce   in 

kail   court.      Brown  v.  feller.    $     1x3.    151;   j[*fl&lgB,  v«    *Ml£§&* 
32    111.    Mi.- 

The  juiigftssnt  la  affireed, 

aWIRMTO. 


/ 
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185I.A.  348 

I 

TO    HOSICIPAi 
COURT  OF  CHICAGO. 


:.  •        •  DFACTORIKG  QOXFAlf, 
DofOOdaat    lfl   K    r;  r, 

SltfOS  DIOTHCB  a»d  KB1ARC  L.   &R0$8,        ) 
0O~par  fccere   doing  huelaOee  oe 
BLSCtRO-MEfeBAIICll    ~J'C!'" 
COKFAVY,  | 

Plaintiff  In  Error;.  ) 

MR,    PRISIDIBQ  JlteTIGI   SWfl       tUfgRgt}  THB  OPIKQB  OF  TBI  COURT. 

Plalatlffe   in  arrer,    harsin&ftsr   eolled   aafafiusjitu, 
ana  the  dafeodaet   in  arror,    here loaf tor  ealled    the  plalatlff, 
antaraa   into   the  follow  lag  egreeaeat   la  erltiagi 

"This  egreeoeat  aeda  aad  entered  into  this  30th 
Oiy   ol    January,    ifllj   by    had    OOtWOOa   the    Indue trial    Manufactur- 
ing Goapaay  ei  Wtfoago,   III.,   party  of  the  first  port,  &na   too 
Eleotro*Meeaaaleal  Kaglaeerlag  Ooapaay  of   the  ease  place, 
party  of   tao  eecanc  pi  rt,    altaeeeethi 

That  the  at  itt  firat  party  agreOO  to  aOBUfaofcure  ana 
buila  oil  tnd  required  parte,  end  -■eess'bie  one  eutoumtie  aire 
pin  neehiae  for  aak lag  Reed* e  Slide  fcool  Safety  Pin,  &a  ehowe 
on  the  bluepriate  8o».  l  aad  30  ircinaiva,  to  be  furaiehed  by 
the  party  of  the  eeooad  part. 

The   party  oi    tao    flrat   rprt   raeervaa   tao  right    to 
eake  aay  a\ica  eaaage  at  oaa  ho  Mutually  agreed  on  without 
tfeaagiaf    the  fuadaaeat&l  priaetplee  of  too  operation  ol   the 
aaohlae,  or  eaoriflelng  th*  etability  of  the  aaohlae,  aad  aloo 
rater  v*j«>   the  right   to  eal3   upon  the  eald  eoooad  part)    for  oaf 
aeeietaaee  taoy  aay  aeed  to  clearly  oaderetaad   any     t  the 
bluepriate  a*   furaiehed  by   eald  eeooad  party. 

The  saia  firot  party  agreea  to  have  fiaiefced  end 
ready   for  delivery  said  aaohlae  \n  thirty   (*0|  day*   fro*   the 
d&ta  of  tine  egreeaent,  unieaa  aay  of  the  fuadaneatal   ideae 
prove  to  ho  in  arror.     Th«  eald  first  party   i&  fchoa  to  he 
graatod  aaple  tiae  la  vhieh  to  a&ke  the  aoooaoary  ehaagee  for 
which  eald   flrat   party   10    to  racalve   in  addition   to   the   con- 
tract price  of  |#fO  (six   huadred   end  fifty  dollaro}   ahatever 
eaouat  of  eowponeatlen  thai  pay  he  eatually  ..on. 

The  eald  party  in  eeaaideratiea  of  the  eua  of  |6i 
(eix  huadred  and  fifty    I  rooe  that  thle  aaohlae 

anc  all  parte   tharaof  eh^il  he  eeeeafcied    w         kjuated       aplote 
in  every  reepoot  by   than,,   tad  thai!  aake  piae  oi   the  ehape 
ana  else  ae  per  eaaple  euhaitted,   provj  ■    -,    -      t  aoae  of   the 
faadeaeatal  Ideaa  or  priaelploe  iaoorroratod  la  tha  drawlage 
arty  of  tho  eoooad  pa»t#prove  to  he  la  error. 

Tha  eald  ooooad  party  is  to  pay  the  eald  first 
party  SSp*   (tveaty-five  par  cant)  of  tha  contract  price  or 
llfS.&O  (ona  huadred  end  eixty-t»o  dollora  end  fifty   cants) 
on  a^capt&nctJ  of   this   contract   raw    the   hulaaoe    .f  contract   jrice 


IS7.5G   (four   hundred   Blgbty   aeven  dellara    uad    fifty   canta) 
or*   sice; .  r;  fee  no  a    of    Bald   B  tOblne* 

Thi  nM  first  party  la  not  sad  oaanot  bi  held   ree- 
poaaible  by  thi*    contract  Lelnya  aaneed  by   fira?, 

atrikee,,  ..      fcbe*   eeuea  arei  abieb  tbt>   bare  no  eo&trol." 

Tba  defeadaata   |  aid  on   tba  eoatraet  $1C3*&0,        ?ba 
r»co;u  abeea  that  on  or  befera  Hay  i,   1911,    tba  plaintiff  o©»~ 
pletad    bba    i.'Coia-!  ..uu^ii,,     to    tba  bltteprittta   feralafeni   by    tba 
gefeadaata  *nd  thsir  orsl  instructions  giaea  ft  ■  ti»8    to    tine, 

hen   tba  aaeblaa  *e.8  con.plated    it  eottld   not  eafca  pia<    Ml  pa* 
Baapla   subfT  Ittad. 

Tba  plaintiff  contended    lb  the    trial    of   tba 
that   the   failure  of   tba  neeblaa   to  sake  pine  ana  due    to   ar>or 
in  faadaneataJ   Ideea  or  prise  1{  j  lea  laeerporatad  in  tba  drewlaga 
of   tba   defeadaata   and    trie  ana  deaied   or   controvar tad  by   tba   4t- 
feadeata. 

After  Maj  2,    1911,    tba  defeadaata  nada  no  fartber 
abaagee  asd  fumithid  no  ideaa  for  tba  fartber  cons;  ruction  or 
radeaigniag  ax  neb lag  eeeeeanry  abanfcea  on  tbe  aeeblae,     Tba 
plaintiff,   s.  vifli.  ooaoleted   Iba  aaeblna  aeoerdlng  to  tba  blue- 
print a  and  aral  iaetruetieaa  of  tba  defendant  a,  aued  to  recover 
tba  balance  af  the  aeatraet  prlea  of  £48?, 5w,  awl  Mao  |so? 
ci&iasid  ia  extrae,   *hich  the  svio  eaea   tend  a   to  show   Iba  defend* 
ante  agreed  to      ... 

Tba  jury  xstuvn^d   ■   verdict   for  £604. SO,    tba   ftolJ 
aeonnt  of  , -l&intiff  's  elaiai. 

It  ia  eoncodad  by  tba  dafendanta  and  tba  reoerd  aboea 
that  tba  plaintiff  oeapleted  the  aaeblna  la   nation  aeeordini    to 
tba  blnepriata  of  the  dafendanta  and  tba  aral  inatmetioaa  af 
tba  defeadaata*  and  that  tba  eaeblne,  *hen  so  oeapleted,  oio  not 
aaka  pins  like  tba  eeaple  anbaitted.     The  i  fendaata  contended  be- 
fore  tba   jury   tbat   tba    failure  of  lbs  tr.iahlne   to  aeba  pine 
not  dne  to  arror  la  fund.3ff.ar.ta:  ideaa  or  priaalplae  iaeerr-orated 
in  tha  draelaga  af  tba  defeadaata,  but  tbat  tba  dafeota  eete 


I  one  a  ebleb  ebould  bnve  been  correctud  by  tbe  plaintiff.   On 

the  other  band,  lac  plaintiff  clalaed  there  eere  error*  in  tr.e 

fuadeaeatal  Ideee  or  priuolplee  incorporated  in  the  drawiage  of 

thj  defendants,  and  that  ©uch  errors  vara  responsible  for  the 

failure  of  the  aaehlae  to  Malta  plac.       Thie  eca  a    tueetiea     > 

fact  for   the  jurj  and   ana  eubaitted  t a  the  Jury  by   the  court  by 

instruction*,       the  record  ebe«a   that  eubeequeatli   to  Kay  1,,    1911, 

■baa  tbe  aaablaa  eaa  completed,   U.e  defendants  cade  no  ehaagae  aad 

fnraiehed  ae  Ida         .     further  construction  of  tba  aaehlae, 

tbat  tba  plaintiff  at  no  time  refaecd  to  aaka  aaj  change  ea  tba 

aaabina  eugveetsd  ty  tba  ief andante,  but  aada  a!2  each  ehnagee, 

Error  la  pradioatad  on  tbat  part  of  tba  court's  oral 

instructions  which  *ae  aa   follo*ei 

■fba   court   instruct*   tba   jury   tbat   if  y >u   believe   froa 
tba  evldeaec  in  thie  cues  tbat  the  plaintiff  aaauf aotured , 
built  and  a«aaariala4  tba  aaoblna  in  sueettoa  aoeordia$  to  tba 
blucprintc  fur  al  abed  by  tba  dafaadanta,  and  the  oral   instruct- 
ion© of  tba  defendants,   if  eayj  and  if  tba  jury  believe  further 
that  the  fsiiura     f  tba  aecbiae  to  aake  .tins  aa  par  eaa]  l«  cub* 
alt  tad  vac  on  account  of  arrore  in  tba  fuaduaentaJ   idaaa  or 
princlplec  inccr.  orated  in  tba  dravlage  of  tbe  defeadeata,  and 
ant  through  nay  fault  of  tbe  plaintiff,   tbea  tbe  }wty  la  ia- 
at rue tad  m       aattei  of  Lea   tbat  tbe  plaintiff  aaa  relieved 
froa  ita  cgfeeacat  tbat  tbe  machine  would  aaka  rin»  of  tba 
ehe.:  e  and   ei*e  of   tbe   eaaplc   submitted." 

It    is  urged)    tbat    thii<    instruction    eaa   directory.        We 
do  not   think    it  wee.      The  Jury  h«a    tc  d  iter  nine  whether   the   \  isin- 
tiff  B.anufacturec  the  aaablaa  .xccordin^  to  tbe  blueprlata  of  tbe 
defeadnate,  aad  whether   tbe  failure  of  the  machine  to  aaka  pine  wa* 
due  to  error  or  orrora  in  tbi   fundaaaatal   ideae  ox  princlplec   in 
the  dravlage,   and  whether   the   failure  eaa   through  any    fault  of 
tbe    plaintiff.        Theee   facts   vera    submitted   to    the   jury   and   paaaed 
upon  by    it. 

We  think  it  clear  tbat  the  eon tract  contemplated  tbat 
tbe re  bight  be   errors    in   the   fundamental    idaae  or   prittoiplee   in- 
eor per a ted  la  tbe  draclaga,  aad  tbat  tbe  charge  of  tbe  court  to  tbe 
jury  covered   tbat  contingency.      *e   fino'   no  reversible  error   in 


. 


t  hi   Q ba  t±  a    to   t  r.  a   jury  . 

It    napeara    iro.i    the    record    that  whan    the   aaoblaa 
was  completed,    aad  Raleigh,   preeldeat  of  the  plaintiff,   ft  eked 
for    the   bal    H   e  of   the  sonsy  under   the  contract,    tba  defendants 
told   bin   that    they    could   not   pay    the  halaaoe  until    they   got   eoira 
aoaey   frorr    the  party    for   rhoa    Wtaj  -sard  baildlai    the  eaehlaej 
th.it   thifc  party  would  pay   ea   aoon     *>•   the  M -chins   aade   -.  ints,    and 
>a  aa  they  g  -    the  aoaey  fro*  his   taeji  eoald  -  Laia- 

tiff;   aad   thai  one  ol    tba  defendant*,   &reea,   aafeed  Raleigh  to  R--wke 
ur-  eoae  pin  a  bf   band   to  aaad   to  eald  party   so  as   to  ,;et  sor-s  aoaey* 
ioae  of   taeee  faeta  eere  denied  by    the  da f andante.       In  ear  opinion 
th*   record   anowe  f<>cte  justifying   the   jviry    in   finding    that    tha 
plaintiff  had   fulfilled  its  part  ^f  th*  contract  *hen  the  maohlaa 
aaa  eeapleted,  and  thau  the  failure  of  the  eaehlae  to  aake  pins 
^g  due  entirely   to   error©  in  the  design  of   the  lefeadaate. 

The  contract  provided  thi  t  the  plaintiff  ema  to  ba 
allowed   extras   in  aaa*   there  aaa   error   in   the   fundafirental    Idaes 
or  principles  of   the  drawings.        There   is  nothing   in   the   contract 
prohibiting    the   ■  laintiff   from  recovering    for   work  which   the  da* 
feadaata  epeelfleellj  agreed  eaeala'  ba  eoaeldered  aa  eatrea,  aad 
the  evidence  in  the  record  teada  to  abe*  that  el]   of  taa  it aaa 
euec   for  in  tba  Hat  of  extras  ettaehed   to  2  copy  of  tba  eoatraat 
filed    in   the  Municipal  Court    eere    furnished  by   the   plaintiff. 
Dadex  the  contract  aad  tba  faeta  «ho*?n  by  tba  record,   tba  dola| 
el   tba  art  re  eeffi  by   the  plaiatlff  on  reoaaet  by  tba  dafaadaata 
entitled   the  plaintiff   to  recover   for   tba   eat*a  work. 

The  plaintiff  aaa  in  no  *ay  raapoaalbla  for   tba  fall* 
urs  of  tha  aaoblaa   to  aaba  ping,  and,   hariat  ooapleted  tba  aaoblaa 
according  to  its  eoatraat,   it  aaa  entitled  to  recover  the  eoatraat 
;rice  aad  tba  aatraa  agreed  to  by  tba  dafaadaata*       The  addition- 
al abstract   of  racord   is  ordered    tared   to   r.jalntiffe   in  error. 

The   jucigirant   la  affiraed. 

AFFIF'/ED. 


I 


m  -  i9<ff; 


C.    F.    WUT:t    f«*    taa  aa*   atf 
J.    8.    RICHARDS, 

Dai  taaoat   In   In 


■  85I.A.  350 

of  Cfi 


to 
Vs»  )  KviBioi]     . 


Ply  in tiff   in  Error. 


KB,   PHS81DXW3  JQBTICS   6KITH   DILZTUII!)   TBI  0?I*I0M  01      '-    005RT. 

Plalatiff  aalaa,  wtAadfcuti  in  trrM  nfera,  aa  *\taa 

26,  lilS,   fiJUu  *a '-affidavit.  .-In  gaxaiaaaaat  in  Mm  i'cnici 
Court  atf  Calaag**   &nd"  aT*aaai was  aaa   laaaaa*  tad   **rv,„i  ap*a   laa 
ftafaaaaAt   t-ii      ,  plaiatlff   it;  ar*«f   a***,    thu  Cola  Valv*  Cos      ay, 
•:**  ft«x-nie*«a,    r*ta*/»B»la  July    10,    Ifli  .        Be   int«rro£e  t**i*a 
irtv«  ill ad . 

On  laa  rata**  day,    laa   tim*   la  aaaarai  aaa  stxtandaa 
iiini  or,  juj.y  LA  Ik,    lea  Aafaaftaat  filad  Ita  aaaaar,  aattlag  up 

taut  thare  *«r*  no  rigata,  cr*oiu,  ate,,   U  it*?  n  ada  aalaagiafl 
la  aald  C.   *»  Lund,  aa4  vat*  not  at  Um  la  to  af  aaaaaaaaaaat  of 
ths  tail  asaaat  aa  atataAj   taat  at  aaa  II**  af  la*  acawaaeaaaat 
of  aaa  feuit  tfcara  **«  Ana  aaa)  awi&f  fraa  ths  lafaadaat,  on  &o- 
aaaat  al  aagaa*  aalary  or  aaapaaeatioa  af  c.  r,  Lun.^,  aa  aa  *:•- 
pioye  al  Aafaaftaat,   la*  aaa  of  lio.so,  aaiaa  aaa  avajaal  to  & 
n«tiv«  af  aaalf^aaaal  af  6*14  va^ae  of  a»id  baaaj  laaratafora  ser- 
ved on   taa   tafaada&t   o>    act  ft.    t.   Eron',3,    aaa**  June  4,    1912, 
vaiaa  aaM  aaa  **»  autaaquantiy  aai*  by  Aafaatfaat  aa  aali  h> 
pursuant  to  aaAA  aetiaaj   laal    I        lafaaaaat  aaa  aa  preparta/,  aa* 
lata  or  aaaaya  in  Ita  hand*  aaleafiag  la  aaM  Laa*  aaaaat  a* 
alataa* 

An  arteff  *»a  thereupon  sntiarad  aajtiag  Bronta  a  aavt] 
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to  the   suit   M  OOrOOTOO   Ololaaalj    oad   requiring  aotlOO   to  be   tar?- 
Ml  ur^rj   olai      talis*   MM!   earvsd  una   BO  Oppoorod  and   filed  a. 
atetaff.ant  of  oiola,    ololalaj   1*0   n&gee,    salary   or   v.  0E4.  an  est  ion 
due  oad  to  becose  due  told  Luna   Aria  Mild   govaloaoo  6J   vi.rt.-uts  o-;' 
&n  *.*&igncent  thereof  to  toooro  certain  ladofetOdfiOO*  el    «.i   id.  Luna 
to   laid    Broate,    OTlOHaood   by    OOTlala  notets,    oad    »lM   of   future   in~ 
Aoo)to4aooa  u>    to  Joaoogj  ii,    1919, 

Upon  |    tMMuriBg*   llM   court   found    in  f;*Tor  of    ths   sui- 
veree  o2olaoat  oad  faotaiaod  his  olola  in  loo  m  of  $$2  to  oaj 

funoe    in    the    h.*noa   of    UN   gaoaioftOO    dtttl    WRd    OWi&g    *    l-   Um, 

Ho   i«eue  »a.e  taken  upon   too  iMMI  of   too  aaraiofcoo. 
BttfeOOqttOOtly,   boaovo**    on  iOVOoibOO   %Mt    191?,   a   further  boaarlag 
BOO  h»d  upon   it  Bad   evident*  offeree   cy    tha   pioialiff  and  receiO- 
ed  ovsr    t*»d   objection     f  aaf oa&oat.      Upon    the  aaariagj      iaintiff** 
attorney    olatad    t   Bt    fetM  did   not    baoo    the  court  records  of    too 
Jadajaoal  Iboo  before   DM  court    to  forealiy   introduce   in   avid. nee, 
but   roald   procure    the   BOMO   if  needed.      Thereupon  C.    F.    Lund,    IbO 
Judgment  dofeto*,    in  O0OB  court,    odalltod    too  JadfMOat,    Mid    foraal 
proof    Ml    VOlOOd    by    hies.      So   ::r..  of,    or    Offot    Bf   pffOOf,    of    |b«    lo- 
MM    Bad    rOfttT*  Of  MO   execution   on    lOO    j«4*B*at    BOB   fffida. 

The  t-i*intiff  oallad  as  0  witness  09)0  foood.,    Iroaouxox 
one  goaoxal  Moaofox  of  dofoadaal  f,  raiabao,     Dofoadaat  objaatod 
to   loo    tootlaoaf   or.  loo   |rottOjd    that,   oo   iooao   B*TlX  tokoo    ' 

on  loo  aaaaazj   it  mot  oo  taboo  bo  true,  tut   too  efejoatloa  ooo 
uverrvled.      Toood   tOOtifiod    fcbat  Ot   the   ti«e  of   the   earvioe  of 
feOO   frit    ,~;n  Aofoaoaat   BjaoaiobBB,    LttOd,    t&B    jodtpoat   debtor, 
in   Mm   Mrpl*?  of  dofoadaat  aOJralofeOO   00  0  city    BOlOOaaaj    tb*t  bie 

ooaaoaootiea  «&»**  |ti  cur  ooob,  payabis  *«$fciy,  aad  loot  at  to*  tiae 
of   the  service  of    fc*0   *rit    taoffO  *oo  duo   M  oOOBNaaati  n   already 
earned    the   equivalent  of   thrss  days1    ray,    or  110,60;    Ibat    hie 
w?.gso  voto  aoajoal   t;   a  notice  of  oooigaaoat   tb«r»lnd/0r«   eerved 


upon  Asfaatfast   01    .--as  L.   H.  Proms,   bad    fcaat   lai^S   mi  *ab- 

•aaj&aatlj        i  --nte ,  paraaa&t    to   *>ai3   notics. 

7b-j   court   overrui-sd    o-bj-jctiona   of    tf»   gafaaaaat    to 
tap   t  : -3 1 in  -^y  ^>    .iir.sss   eui    I  Layaast   of  Ion-7   or   taa   •e-'v- nines 

of   fa  id    lur.t   enbaa<l«aat    to    tta   ssrvic-i   -f    tan   writ   and   eutss'iusttt 
tc    it*    filing    of    fctkt   5,nssgr,    l  t:i    !• »T«BSaa   fwrt    further     astifitd 
thct    t_.  -       latlaaad   la   tha  taplaf  of   tba   o-.ifen'i&ni,    in   MM    I 
civ;icity    lad   it   tha   tana  rf  te   cf  eaajsaaaatiaa  until   ufecut  Satoaaa 
1st,   aaaa  a  ns»  srr&a£s«$nt  w&§  s-s.ds  featvaaa  dafaaanat   -ona  Luna, 
vaarabj    hie  coffpangstion  9+9  paid  sasfely    in  advmc«,      Tfcsrau.  on 
tfts  court   co«r.ttl«4  and   sscsr twined    the   WtaWIt    of   tB«   SaralBfa   of 

Luna  day  tag  tta  period)  fsaai  the  8«rvie~  cf  fcai  aril   u.  Oateaas 
lat,    Ml      teaad    in  th^   baa&l      f    ths  gi-rniehes  flS-.oS,    of  able*  au* 
la*   eoart   found   fvl    evc;}oot    to   tin  ela  da  of  Bronts,   aad   tlOS.53 
kafejaat    tc    la*  garalaaaaai  Wttt    in   the   ca.es   in   favor  of   the 
plaintiff. 

Th*  *af*»daat  objected   to   ta*   finding,  tad    taa  court 
ovirtuiia   feat  objection  and   tftaarad   Jadfataatj    to  which   th®  d*» 
faadaat  alat  obji5ot3d  tad  esaaptad, 

lb?   srrc-r;    rallad   OK  fa*   r*va***2   an    tbat    tba  court 
•trad   in   6b*  fcdalaaiaa  cf  svirisnca;    thiu   ths   f  incline  ftJMt   Jadgpast 
n*s*  ba*ad  upon   insufficient  *ad    incoapetant   ■aidaaea  *Sd  or«   con- 
trary ta  lac  afid  tat  •tldoaaa*  tad)  tbat  Ike  jadgaaat  la  arraaaaaa. 

a  afttiaa)  is  l*tarpea*d  ay  tba  plaiatlff  to  strike 
ires.  Um    trjitiscri;- 1   of  r-icori    th?)   *U*g*d    •tataaaat  of  facte   on  tha 
grouna   tbat    it   is  not   aartlfiad    to  ty    tba   3*dC*   in  wr^r   tad    form 
ia  rtajair**  by  Um  statata.     in  ■aanarf  of  taa  rotion,   tba  c*es 
cf  Sesh&usen,    Wsfcr*  I   Co.    v.    Xfttaratat«  B,   &   I.    Co.,    UW  III.   *PP. 
1ft,   ic  citac,  aa4  it  is  urgad  taat  tlM  itateaaal  of  facts  is  not 
Mjfflaiaat  aaaaa  »la«a«  o,  s^c.  83  of  tu^  Kaaielpal  Oaaurt  Act,  *n<s 
ycddr    tfaa  hoioinr  of   this  court    in  tha  csss  sbov-o  olta4.        •»     rs 
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01   tha  opinion   that    Hot  M&AiMj   in    ■„;**   k^huuaan  o^sa  dov'e  no? 

I  •  iy    1..1    tM    •tfttMttfct    ."f   fMt«    in    this    csaa,    M»d    tbftt    tM    §M>t#- 
»*snt  of  foeti  ccBvrilaa   MM)ti  n"  U  Ily   vita    IB4   r roviaiocs   of   tha 
lfaftleip»2  Ciiurt  Act.      Tha  judga,   b 5  fox  a  whom   tM  MM  »fc«   tvM4« 
■cartif iae    lbs   fertfftilf    1MB   M   ■    trua  Mk4   corract  n»t*»»1»t  of 
tM    fM)M  •>]  ■;  Muring   upon   I  M   tofluriag   it   M&6   ca\,sa,    M         I       ..--;»- 
blWM  *J   *m  prtMmMi  It  tM  cjui'1  during  mI4  M*jrfcn$  u,on  w  W 
f&cts."        Ai  tmmfnaHlMn  of  tM   »MtMWt1   of  fMM  alMlOMe   that 
tha  «■  a '.affiant  cont-a inis    tha   fM)t§  of   tM   MUM  MNf    fcM  afejMti&M 
to  tha   f».ct©  provad,   «nd  tha   ruling!  ft!    tM   MflUTt  Kp9S  tM  acj^ct- 
ior.«.      It  de*»  not  ftfpftftf   that  any  propositions  »f   lit*  Mfe   aut- 
asittad  by   *ith.*r   .wrty.        Tbs    .uaationa  of  1M   involved  MlM  uron 
MM  DfrjMtlOM  to  tha  ittlmi  and   the  rulings*  of  ta*  court. 
Th-saa  MjMt icne  Mtl   VtlliSgf   eia*riy   a  tat©    tM  ■jusations  of   lM 
involved.     TlM  action   t*  atrika   is  -laniad, 

?ha  f*rmi«MM«t  pxtMMiftgt  *w*  u^aad  upon  a  judg- 
i  est,      lo   ;  r;.-of  of  tha  jvidgwant  or  of   tha    let**  *MI   roturn  of 
execution  *<as  *»de.      tun?,    KM   judgment  debtor,    Muli   r:ot   MiM 
tM    pVMf  of   DM   jWlJMIlt   f«>r    tfea  3*fandsnt.      Proof  of   tM    JuAgMMt 
fend    UM    i««ue  M4    return  of  exsoution  is  a   condition  pr*c*a'i.t,    to 
|  urnlohaant   | roeaedin^a,    M4   ir.   tM  iifcaaaca  of  t>MS  proof,    1  judg- 
ment   in  prnllMtntr  c&anoi  M    suatsinaO,      fJovi*  v.    Siagai,    Coor  er 
*  Co.,    t<3   111.   fcpp.   S7S;   B?,ak  of  Cosffsrca  v.    Fran*  i  in,    M>  to.    tlj 
teat  of   tfontraal   v.    T.iylor,    N   is.    M8« 

,:ou*t   furth*r   mid   in  atari,  ttiaf   UUMtapiMat   «vi- 
danca  »*    to   tha  atunlufa   jf  tha   judgstaot   doctor   itt  Ml  <js,.,Icya  of 
tM   (MBlfttot   MTMf   IMMf    ftlM>4    MM3   b&ead    itte    flwdlBf   s-na   judg- 

MMItl  on  oucii  avi.janca,      t*   do  not  tiMulfftMMl    tMt    tbrl   It  »ay 
atatutory   crovition  vfciM)  M|HMMay  au;  uorissa  »   }u4gMM4  craai- 
tor   to  rM«A   (M  MMMMMMI  MUJt«  or  ©alary  of  e.  dab  tor  by  garniah.- 


».ant  proaaao  afalaat  hi*   aaplajrar,   if  tfea  **§ai  of  tba  wapleya 

■art  aarnaa  aft  OX   iMtn   filsd.      ?a$*&8  v.    Gifc>fcon&   at  ■*!.,   61 
la.    o^;    fbOWM  v.    feeEonal*,    108    14,    S64j    Paatax   »t   al.    v.    Biafar, 
6j  Via.    -'.';,   lliaa  v.    Sffitb,   78  111.    5!    . 

The  juugftent   It   attaagptaa*   l€   bf   vaatalaaa'  upon   the 
prcvieione   of  BM,    5  of    llM  Qaraiabataat   Act,    arse   Beward   Coap&n} 
v.   Miller,    Hi    Hi.    A<:-p.    483,    l«    raiiaa*  upon.      It*  Bavatd   QOKpaay   v, 
^iUar,    ffUj..r&J    the  cone  true;  Ion  of  Sac.    5  of   the  G>rnianwaot  Act 
in  &MfeO*ax  Fire   lnaurar.ee  Ca,    v,    Connor,   SO  111.   A^.    89?,    is 
quoted  at  fallows: 

•It   It  aa&lfea*   th*1  an4tr   Ibis  etatttta,    fcfea  craditor 

1  ^   not   cur.fin.jid    ta   3*fcia-  A*«,    or   *v«n   *  •■•■■•■       Ibi 

d&t*  of  the   isarvio*  of    tfet  writ.      ffea  at&iuta   aaassr.e    («   taforaaa 
til      >    tba   fallo«lag  oaaaas     (V)   rbtM   tat  -Sett  i«  o*i«&  a&d 
dun  ut    ( he  data  of  service;    (2)  a  at  ft   it   is.  o»in£  et   feat   Safct 
of  tarviet  &ni  b»co»«edus   tbaraaftarj  and  (i)  altara  it  i«  ow- 
ing  &ad   due  at   any    'iff;*  aft  air   tba   service  ef   tha  writ,   up    to 
MP," 

Oadaa    tat  aatbo*ltlaa  oitad,  tat  opinion 

that    fcaa   a;i^uta   acae  not  aatberlst  gaarmiaaaafl      pxoattt   sgsinet 
uaaar&ed   t-.aisiry,    asri   cannot   tt   oo&atraad    to   ra&ab    |bt   Hilary    to 
bt  aaraad  &  f  tar  ane^ar  aada,      f:*c.    14  of   tba  ftajmiatattat  Act,   aa 
atMuaaad  la  1901,  praatdaa,   *•«  •aployax  ao  tanrad  titb  garalabaaat 
wEb.ii,   in  r&j  eaaa*  cs  liablt  to  aaawa*  fat  aajf  aattaiftt  not  aaraad 
oy  tba  aagt   taraar,   at   tbt   tiaa  of   the  service  of  tba  writ  of 
garaltbaaat.  ■ 

If  Lonu    **.>.«>       ■  '  so.    14,    tba  t»» 

;>--;.    •   i  ratgultad   la  taaaa*  for  ^j-^i-rse  aaraad  afta*  tba 

aaxtitt  of  tat  *rit.     If  aa   *nt  aat  ■  w  /  i  aaxi  it  uada*  tbat  aaa*> 
tion  his  aalart  aaraad  aftas  aaavax  acald  not  aa  raaakad  ua 
t&a  Kttt&orltlaa  aitad*     faa  ajaaatlaa  aaataar  nt  <«•  •  *a§«  s^rnar 
or  not    it   ie  not  nacaa»?ry   to  ooaaidar, 

faa  Laflalatlaa  paliay  aayvaaaad  la  aaatiaa  14,  olta 

rafataaaa  to  aaaaarmad  talary  or  *&g«»,  Ii  hua-ane^nd  }uat,   had  r> 
iiavaa  aa  e&rloya   froii:   Iaa  h«r<i*hip  of  attfejaatiag  hie  unearned 


oogot  ft!    tiiss    fciira  of   ike  «s*r?ic<»   of   tta    «rit  &nc    tiki      "t^sr    to 
gO?B>iifeS01tt    at    Um    OOit   Of    •    cr  suitor.      TlM    0Ott?1    Wilj    BOt    M» 
tOli   by    ju.;ici&i  aonit ruction   too   •Kproofl   provision  9f    t)M 
ttofoto  to  oi  tc  Isolwto  *h,..t   U  no*  •xproool;  ge&t&iood  in  ths 
•totato*     Yfef   trim!  court  s*ni  cayoad   th*   La*  in  tattriflg  JtadgiMBt 
f#I    **$OI    uL^rUsd   Ot    tOO    tl*fl   Of    tha   sise-er   of    tk«   goralO&OO. 
This   j\ja£ft«iit  of    thi    trial   court    ie   r avar sad,    but   th3   OSSM    is 
not  romoaiftodU 

-S£D. 
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TKS   CITY  OF  CHICAGO,  /  ) 

Defendant    in  Srnbr,  ) 


;     arrcr  to 
I  )  Municipal.   Court 

)  of  CM  a 


EDITH  iWRAY, 

Fliintiff   in  frror. 


Ml.    PRESIDING  JUCTICil'  SVITH  DILIVKRED  T!Tt  OPIIIOS  OF  TOT  OOHRT. 

\ffci  complaint  in  the  cause  in  the  Municipal   Court 
of  Chicago   charged  fla'intiff  in  arrr-r   *ith  a  violation  of  t-sc- 
tlon  3014  of   tha  Municipal   Code   of  Chicago,    in   that  on  the  day 
na&sd   she   kept  M&  JtalAtatnad   •   boa  to  of   112   fftttt  or   assigna- 
tion.     On   the    trial,    although  the  point   aaa  distinctly  fcade  be- 

for*    the   Cituas   *aa   submitted,    that   the   vanue  R*a   not  proven, 
the  prosecuting  attorney   stated   th&t    it  *as   not  ndcee&ary   to 
prove   it.      Sail*   it   is   true   that    the  action  tat  a  oivii  action 
in  debt   to  recover  a   penalty   for  violation  of  t   city  ordinance, 
it   eaa   niceeuary   for   the  city   to  prove    that    thi   offense  *aa  com- 
ttittaa     within   the   corporate   licite   in  order    to  shc«   that    the 
court  had   juried  lot  ion   to   try   the  caea.      The  record   contain*   no 
direct   evidence  or  proof  upon    that  point,    or   evidence   frorc  which 
the  court   could   infer    that   the   offence  aai  committed  within  the 
earparata  Italia  of  tea  city  of  Chic  :  <  , 

Tha  Euniciral   court  Act   11* its   the   jurisdiction  of 
the  Municipal   Court   of   the  city  of  Chicapo    to   offaaaaa   ooaalttod 
a  1  thin   the   cor   orate   liesite   of    the   city,    and  ths   evidence  mat 
enow   that   the   offense  of  violating  an  ordinaries  of    the  city  was 
confuted  within   the  cunorata    Halt  a   in  order    to  confer   juris- 
diction.       Wilier  v.    People,    830   111.    65;   People    v,    Olson,    341 

id.  see. 


• 


Wcj    ragrat    that    »t   irs   comjeiisd    to   rovaira*    tha    judg- 
«.tsnt   for    fcfct  MMIt   of   tiiie  proof,      Tfef   fallal*   to   cffsr  ths  proof 
is   inaxcua&bla    fron.  any  point   of  via*,      faa   lit&tai   »&•    in  court 
and   th*  proof  0O*14   hays  OSS&  aatda  by   simply  asking  I   rrot^r 
-.iuastion.      tht    jaflpwat    is  ravsr*s4   Md   lit*   eauaa    ie   raaa&dad    for 
a  »8»  trial, 

F.FVr*8£P  am:     GBal&X$. 
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wry  ii&zuimczui, 

I    in  Error, 


TONY  J 


/18  5I.A.  352 


Irrot  to 

Municipal  Court 

of  Chicago. 


Plaiatlrt   in  Error. 


MR.    PRE6ZBII0  JOSTIO!  WITH  BX&ZTORS&  TH8  OPXftXOI  OF  HB   COURT, 

or.  Oafaaor  7,   ipi^,  aafcaaaaH  in  tree?  cemaaoao'  a 

euit  against  tat  plaintiff  in  error   in  the  Vunieipal  Court  of 
Chicago  in  attao&aaat. 

Taa  trial  court  found  the  lacaci  in  attaoaaaat  and 
on  Um  acrltt  afainat  tao  aafaadaat  aad  tmtcrcd  Judgacnt  ia  at- 
tacaaoat  aad  i  eeaAitioaal   _■.  agaii       ^arnishss.     Thi* 

BYit  of  «srror  brings  befors  ue    the   ju.lejr.8nt    in  attaoteoat   for 
rsiViaw  upon   tbt   record. 

Ths  record  eoataiat  no  proof  to  tuatalfi  taa  ■' v  :- 
aaat  Icoaaa  or  titaox  of  taaa,  ?h«  Jadgaaat,  laorofort,  fan*  no 
tapper I  in  tat  tvidaaca.     fbi  Jadgaaat  !•  rtvaraad* 

BED. 


krch  t 

««,                  ,  1 JB 5  T.A.  3  59 

)  B*yt»f  to 

tr«.                                         )  /    Kunicii    i   Curt 


awrrir:  rtiegt,  } 

PUiaUff  in  Error.        ) 

f 


Ml,    PKI8I8XIC  JtJSTICI   WlTfl  I  '     "    JPIfJ  ■      COURT. 


c 


Siiit    lt|    e<Mta*nc*6    fay    ffeflMMU)    f'el't,,  St    if* 

srror,    to   r*oov-;r    for   tfit  waive  yf   iiifb^r  vra&gfttll}   ftas**rt«4 
-  y    U ■:   a>f«a*a*4j    plaiatlftf1  Ie  error,    B«r«.      A   }n6gatat  vat 
raaa'avaa'  aj    tat   vynicif».l  court  b*  Gfelaagg    fas     .     . 

TfcB   iaaaai  Ml   pat   on    U*   f  r  an.  1 1 1 1    >f    Ua  adfeodtaat 
fey   Um  .plaintiff  *ith  aaf taiaai  * s.  paf*£««3     .  o  aaatai 

Ifefttaaft***   »aa»  plaintiff  *aet   to   ta*»  rs&y    tat   iu&at?,    it   had 
viUsue.-r*;!,    txatat    •.•iml   700   fttt   Vltiat   plaiatiff   his;«;4:f   lUMl 
taaaa  a*»y  «o£*   tiat  fetfart,      Vat   gtltrd  teat ft-lai  no  triaa&tt 
tea4tag   to  eh.  rt    fcaat    tat  tf  f*fldisnt    laal     u    aaa4  aaf   tf   tat   lap* 
car.      Btftltaat   c*i;.>.  rtfcaitaai   b&iltt    va*    Xiaait  aalf   £©* 

jiTCts   nssg.iie^noe.      Grty   v,    &srrl»*r,    14&,   IH<    l?9j   »yt*   v.    0trt- 
baaatf^    BCf   IA.    3u6.      flM   tVld  :nc*s   rio*»   not   tat  Btgl&gtaat 

'cy    t&s  dtft&iaat*    or   ftap  convsr*l;.ui  of   tfet   lusbtff  bj    hie,      t 
Gjeic*  aos*i  Ml    taatala   tat   taaat   vf  fcttita  tt ;.    fattfe   ir;    feat    ttatt* 
asnt  of  tlaltt*      fhs   jadgatat   i«#    thtrtfort*    rav<sr«e'i. 


. 
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7, 


5 1A.  360 


to 

'"ourt 


CROSS  MM   BAITA   9  HOI    PRIITIK 
HIT  j 

DafcaAfcat    in  trror, 

v«. 

•    •  ■  I  i  ;■       - I  I    .    ton  T.         I 

£t«sert,  .,.-■   ifftaaia   iaiai    t.u-       % 

einaea    .«   Col.    a.    4.    Tftoapsaa 
Cotsjiisuy,    (o    I    Inc.)  1 

?l&iaUff|    ir.   Frrrr.    ,     | 

'.   JtfSTIOI  Mftll  i  OfXllOK  OF  m  C09RT. 

tali  wits**r*fft««4  on  |fe«  c  I .>u    laat    taa  aafaaA* 
aats,   pl*l4lt  If  ft   ia  srror,    tad    >ns  fftfttpaaa  tad   »M   Btawaxt 
*a*f    liablt     •IftfiCV  M  a*rta«rc  or   aatft*   St«,    IF,    Chart,    ft  , 
»|  Mil   itattttaa,    to  plaintiff   (  ;*fsc.Unt   ia  arror)    fa*  priattftfl 
tfTtirtitlaj    Mtl«|,      taa   pTlatiaj    I    |   fl  >»«   tad    faralaaad    on   v   r- 
iou«  iattf  frta  aagaat  u,   mi,   to  aaptaaaac  Si,   uu,  ^r.u..i,i 
le  &&  trraafaaaat  taat  ted  »*aa  aa&a  taarafe*  aj   aald 
on  August   lA#ltll,        Jtadgaaat   ami  rendered   Jail  U»t    tfti 

ItfftSdaatfij    pl&iatifl    la  srr«X    ;lons   ev«a   out    the   **it   c-r  srror. 

;::aid  tfaYtpaaa  &eld  &  laaaa  »<  a  aaildftaa  aiaiaa  aa 

called   "The   Ai^.alue   ?ne:*tr*"   Bad    in  which  be   give 

CCJ?ic  iffataMMaaai  ty      eaapaay  be  :.    I    &r<   alted,  tailed 

lit  »Taoaptoa  0;*ri;.  6a*paay,a  talea  eat  aeve*  laaaxparated    tad 
or  eaiea  ae  *ai   Um  tali  proprietor.     The  billa  la  vtMtUi  vats 
taatraatad  for  ay  ala  pereaaaily  la  edvertlte  hit  ee«paay'e  pesr- 
idae  ead  *ar3  taarged  en  -  ■   latiff*<   aoeire  to  his  taeatre- 
*?h«  i&gtlud  ratatra." 

L*t*r,  on  tagaat  aata,  I  etateaa&t  ."or  laaarpeiatiaa 
"Col.  f.  a.  raaapeoa  Co.,   taa."  **«  preeeated  la  taa  Sac- 


..'- 


siUiv   at   I  -.  &M   :  ■  i.  I   .:    license    to    >ptl  fettkfl    for   i*|  script,  ion 
to   its  ■::..  iiji    stac  .  I  ,  ..      80   «t*r«i, 

no-ir.ir,     rsrt    k&&«£     I  l«t«    ihj    inoorvors.  tiou. 

..  5*ptosfe«r     ,    .  mast 

»hici^    -  ttugb  latieflnit*  ^>»d  obaoura,  ea&tasplated  Mm  i   laa 

. laa   lita  *M*i   &£   llO,       . ,    rod   raellad 

toafa*  mh9  Staaart   ware   »el  reaalM  f|S0O  «orta  of 

M4   e  toe's;    lJ.it   tit*  tuiji  uefaad&ntg   MM    to  &a  director*, - 
TfcGR;-  sea,    t;.i  piraaltfaat    -,:,.j   I    :^«r,    a^d   Stawaft,    tfi«    fcraaaarar; 
that  laraoafaz  sad  e&id  tlSQQ  sad    taa>$   Ifee  payasat  h»d  cie«.reJ  sil 
indet-teduetse   cf   the   Vbjsapaaa  fjpWM   C&avfiSJRjrj    tfeat   Ti.-o«  •  *on  *&e    the 
QWMS    »|    ths   o;:sr«-  MUFinf   aad    of   Mid    ia*a*4    afc    fcfcSt  Jterhosfsr 
*as   to   cars  a   lien  for   smch  payasat  on   tfe*  property  af  Mid 
*Thosspso»  Opera  Cofcrsny*   an*   Midi  leasehold. 

L&ter,   on  BaytMSas   l'\t    I'll,    the  parti   »  signed. 
another  brief  saaiorfendua   reciting  s.   further  a&MttsaSMa it  of  fi?bQ 
by  lavaasfay  a«d  8f  Hft   for  vais*  tksir   stock    interest  *aa   to  be 
increased    to  fi'wOO,  and    that  Tho*; eon  «ae    to  at  paid   •  aalary   af 
flQG  r«r  week  aftar  fell   tt<«ir  sdvaaata  bad  toaa  paid. 

it  is  plaia  Mat  ta*  Mjstsaaat  w«  not  em*  to  par* 
ciu&ge  or   sutfcribe   for   et   ck;   on   the  coatr&rj,    the  sgraaaaata, 
ftepfttraad    together,   aa   they   should  be,    treated   Um  dv&nead 

by  &s.reoefer   M  ft   loan  secured  by   Mid   lien,    to  clear  Sp   the 
dsbts  of  Tfcwmnon'il   9m --any,    in  part  con>: iidat* tion   fas    *i"ich  fcar- 
Staffer   MM    frc    rseaive  &   stock  bonus   in  the  conp&.cy    to   M    incor pa* 
M>ts4«    sad   b»WM  SM  of  Its  directors.        Ths   ngraatHHrt  fcat 
the  j&rtiae,  hfiw,   w&e  aaa&r   o«.rri8d   out.      TM   PMj*M|  »ae 
nsvir    incv^rrorfeti-d.      Thoersor;  c.ir.ticugd    la   avnsge   uM   conduct 
ai«  opera  cotsf»ny   M  bafoxa  uniil    ii   dietandifG  or   failed. 

The   evidence  ^ramnBfi   M   g*9«MH  of   liability   on   ths 
part  of  iirtoTtr   ins   ios*  not  crinr   the  csee  sithin  ths  statute 


. 


or   ary    u«orj   of   partnership.      Tha  bill   sas  contrs.cl«a   for  by 
TlWJiiOM  --n.    ch:vrPt5i    to   bis,-   at  any    rMs    to   his   thdatrs,    shicfa 
b©  alons  »&•   fcfcon  conducting-.      It  «r.8  contzscied  bsfor*  Sl&rhoisfir 
enUrdd    into   the  agrsatrsnte   in    ^.isstion.      He   »av>sr  ectad   or  fc«14 
fclm*lf  out   •-*«  an  spent  or  officer  of   the   pro;  o«ad   cOKsary,    nor 
cade  MX  «fttto*is*4  ,  M  ftf«ftt  or   otherwise,    MJ  *••  •*    i'i;J   ■*»• 
to  obtain  credit   or  Mftklag   eiae.      Its   ca*«  MM  put  on   tsoce  of 
tbe  p»ftt«rt  adv-sr  ti«i»f    *^i  porfors-anoe*,   but  at  TfcMpBP»*«    iT->- 
ettr.es   &no   not   bis.      The    a  in.pl*   fact®  are    tlt*t  *fc*t«*«*  KM  nons 
*a«  2or.d   ty  TTllHHlMl  *ith   ras?  act    to   ti«  «*•  rrr-varty,    MA   it 
does  not  k ppMi    ibst  sven  be  fcttftwptKfl    *•   aetata  credit   in   kM 
n&sa  of  ft   *pr*tMM*  corpc-r*  lies. "        f.l*sp-ly  MMttM  Marho«f*r  ftt- 
tMMd    iMNM  of   libs  eoe-.t  any  H.   r.ar  ferw-snese    snd   imfMitM'    to 
TJIMqpifiB    tbat   us  get.  rid  of  M«  of   tM   »Sagwr«,    Md   inirodvMd 
Tboe-cson    to   a   MM,    VMM   M   ejNKM6  M  accouO  l    in   tM   MM   of    tM 

.tsa  qpfttrttjqr.   did  not  render  tUfeMffct   liftfelf  fet   tM  biii 
in   MMtiM   in    tM   MMM*   of   Mf    attempt   on   hi«   Mrt    to   Mil   M 
&c  agent  or  officsr  of    the  uninccryor* t«4    flMMM   or   to  contract 
CM    obtain  credit   isi   itti   MM. 

Tbe   Jnftf <lttt   -ill   !-^?   r<$v*r*ed   and    the   cause   rertanded 

REVERSED    &&D   REMANDED. 


ttf  -  ItftM 

CBASISS  F.    BRADLEY,  i  -L   O  D    J.«fi«     O  7  5 

Appalla*,  ) 

)     A.  | MHkl   fro* 
*e.  )  ttunioifsi   Court, 


itmai  cash?  aid  otosr- 

TAEI8C  COKPAIT, 

Ap 


)  of  Chicago. 


18.    JULTICE   iAJtlff    BtUVSlID    THi*  OPIIIOM    OF   TF£   COUPT. 

This  cuit  «*«.  based  in  part  upon  an  oral  agraaaast 
betsean    Um  partiaa  aa.u  October   11,    1SU.      At.    that    Urn*   ; l«intiff 
**«  eapleyaa  as  ona  cf  ay fans ant's  aaaafari   at  a   ealary  cf  |3O0 
par  eon  it.        Iff    to    that    fctea   bs   had   L.23&  fur  nishing  aafa&daat 
.*ith  iivsry    ssrvics   for  *>  ich   hs  >aa    to  te  raid   tiGoO  pa*  BOSta, 
rursu&nt    to  i   srittsn  contract    lata4  July   :.I,    1911.      Dafaadaat   *as 
lacing  BOm*|    in    its  business,    and,    desirinr*   to   Ml  relaaaaa   froir. 
its  obligations.  un^ar  aaid  written  contract,   Bftdfi  a  proposal   to 
tkat  effect   to  plaintiff,   resulting   in  ■  discontinuance  of   taa 
contract  and  a   sale  of  hie  livary  aqalpaaat  a!   public  auction 
at   Safaadaat*a  exjense. 

The  itetHWt  cf  elaia  est  up   that  afcou*   October   11, 
ISli,    Um   parties  vsr tally  agrata*    that    Mm  srittsn  contract  *ae   to 
be  'canceled,  *    Plaintiff s  a$aip*aat   to  aa    'appralaaa1   at  |6650 
and  solo    at   public  auction  si   defendant's    -ixrenss,    Utd    that    if 
the  praoaads    froa   the   sals  wars   lass   than    esid  ar? raised   value, 
lafaadaat  »as   to  sake  up   to   -iaintiff   the   difference,    aad    I 
llw  am  realised  taaraftaa  ama   |4§4B. 

In  taaaax  thereto,  dtfaaoaat'a  affidavit  af  ?..arit8 
alleged    that    tne   coneiiar&tien   for    th*    'cane*]';  at  ion*   cf    the  con- 
tract mm  to  rataia  plaintiff  in  its  aapia?  at  bis  fcrasr  ^alyrj, 
ani   that   it  agraad    I  Id    ray   the   coat*;    >f    livs  auction  sals, 

tut    had   no   asrsajEsCt    with  rlaintiff    racsurdiru*  any    loaa    ha   ciebt 


isu*  tain  t&*r*froas. 

?&•    trial   raauitdd    la  ■aatalalaf    r isintiff •*   vsraioa 
cf    UM   ora-i   agaaaaaat,    aad   hi?      tUMX    itss.i   cf   elala. 

UttSiStd   c^rafvlly    t t.-s   MMiajaasatl    -f   •« 
■0tga«4    ll   •fpallaat**    bffiaf*      Thay   ara  arranged  uadar    fiftasa    :ii- 
faaaat  points.     Kaat  of   6aaa  i  rt  paraly   teaaaiaal  auad   la  offset 
gaaatlaa    Mm    . uffioiancy    si    feJ rt     ttatfaat   of   elaia*  lusstian 

of   its   sufficiency   »aa   not   raiasd  tafnre    trial.      On   tha  coetrary, 
laaai  •...■■  usou  Um  ttataacat  aa4   U;«  osfaaea  aaa  con:u 

«ith  a  elaas  aatfaaataaiSag  of  Mm  ra«i  isau<»8  latalvatf,     The  tti     >- 
aaat  falfillad  ka*  rimalyaaaata  of  Um  Kaatatpal   Court  Act   in  l 
it    lafacaatf   MM   dafaatfaat   of   tha   n&tura   of    ths   clsi*.   It    had   to  r.-sat, 
and  Mm  rscori  UaUaatei  (bat  (iafaa&aat  aadarataai  it. 
not,    t&arafara,    eea*J    M         Haas    fefear*  -*ars    aalsaiaai    froc    lbs 
ttataatat  of  tlaia  of  avaraaati  *aaaatla3   to  Mm  lUtaaat  cf  • 
laa*2  causa  of  action,  altaaagfe  appa>llaa>**«  bariaf  li  iurgaXy  ia- 
rotsa   t«   Um  discussion  of  tba»*  aad  kia&rad  qpaatiaat   that   La 
tea  stata  of  saa  raaardi  a*i  aaraly  aaa&amia* 

ftaataas  joint  ea^e  U  taat  Um  tt»ta*«   t  -■:    tlala 

alltgaf    UA1  f.*-r=r,t    oa'lla    for    MM    ,c^ine3ilatioJ\,    el 

contract  of  Jtely  oi,    Itll,  ana   Uat  plalatiff     prepartj 

to  fcafeftpraia**1  ^ad   U»t   Um*«  *ri*^  no  proof  of  sithar.     Ths 

r*oora  tlaarly  ftlaalaaaa  the.?.  thaea  taaaa,    'aaaaallatiaa* 

laad,  ■  »aaa  aaat  mm  iialfiitlj  ■m&arataai  ia  Um  aea>»  of 

•  t  nraiM  tion'  a.a.i   *sattaata4'  raapaatlvaly,   and  Um  caae  *as 

trisd  on  suet  theory,    isfaaftaat  aaatittiaaj   Um   termination  of  UM 

ariltsa  contract..    MMJ    fcakine   i^sua   on    th«  faot  j?8   to  an  agr 

talaatlaa  of  Um  rro^rty. 

Aaataat  >.  oint  is  Utat  "it  it  m  r**a4 

that    tna   sua.  ae    Um    M  .us   of    tfc*    fccr&ae, 

fcaraaaaai  -       -.."     fa*  &llagi    I  -  I      Lalatiff*i 

arty    »a«    t.        •  Biat  "  ■  .    at 


Viluss    thereat  Bad    eeeta    to   .laintiff,"    avioaotiy  aeBftiatg    I 

piairiiif  f '<    xror-rty  e&a  to  Is    taken  *s  rsaecn&bly  sortn    t. 
*uk.   Defecrfa&t«  in  deagrl&f   that    it   ma  »ortfc  that   sua,    teat    i<s>:ua 
upon  &»  i«s:a»ta*  i&2    &lls*gatio«j    Bad   a32    evideaee  relatlag    to    ;.'. "l 
B.6*tt4r   ai    ^ifwriB   predle&ted    thereea   Bag    ae    ^iar^f  BSeYed    -3    Bfcollj 
irrsiav&ot. 

It  is  ols&xly  -svidsjnt     6r©a  aa  KBBaiamt&eai  of  the 
f4Cvr4    that  .»eiua  frcs   lbs  ^dwncaa  j.iaintif?  Ble&BBd   )M   ehdttld 
b«*    0J-3iiii;iu    titB    Ufrd     ■---*    a£wttX5l    of    the    eet"Mfcff    &ei**dBJtt    BAB    Mk* 
titi'iu    tOj     the    Ml3j    rdi*.i    :tu;StiOQ   at    la  BOB    B*S    BhethBX    d*f»WJ*at 

agrsau   to   tat  tall  &  loss,    ta  t;  deteraiABd  by  dadSaetlaf   the  pre* 

c*:?«ie    of    v.,<*   aaie   frye   tba   seti/a-ritad   v&lue      ■     the     -rcp«rty.        It 
la  alter  that  Maura  aaa  a  verhaJ  igraaaaual  aetveea  thee,  {rerevaat 
ta  ^hieh  at  Laaat  tfcraa  thiage  rare  affe*tea%«  a  tar*4sa>t4ea  a< 
tha  written  contract,,   aa  auction  Belt   :»f  claintif f  'a   livery   a  .uip- 
Baat*   <*ao.  oay»oiit  of   the  ^r^anee*  of  tba  Bale  3/  ^afanosnt;   aiat  *a 
thiaft  the  BTldeaea  *a»  sufficient  to   <&.rr*nt  &  fftmfinf  by  the  jury 
that   the  conditions  on  vhfteh  plaintiff  agreed  ta  tsrainata  tba 
*rittan  contract,  aai  »*u  hli  property,   »ere  that  iafea&aat  **s 
to  amkd  g  »ed  aa4  ray  the  aiffarancs  aetveea  the  arapaode  of  the 
fi&ie  iaa  $oss>o,   aa  ita  aatiaatad  •»«£  tgaeed  rai.ua, 

aaathes  point  aada  la   what  that*  is?  no  aaaelderatiea 
for    the  alleged   BgreeataBt*      Plaintiff *s   contract   sag   Bat  tea  tad    ta 
aa  carta  |§0G  a  »0Btr.  ta  his.     la  aaa  aahed  to  ae&eemt  ta  here 
tbia  arefitehla  eontr&ct  Aieeeat laved  taaeai.ee  defeadast  aaa  los- 
ing »onay   uedar   It,      Ke  assented   tc    the   prepeeel,    but   »>n   IB4   aot> 
tittftaa  afaraaa>td«     Fisiniy,   taa  aaaaKtara t taa  on  aaa  aida  aaa 
tlM  raltfis*    front  oblifiUioRg  un;sar   a   loeinc   aostraat,    aai   on    tii* 
atfttaVj  .3  fix^o  aaa  a<  aaaay  fa*  ta.a  aarraadai1  ,-f  a  raaaaaavativa 

It    is   alaJUaafl    ttavt      latiatiff  *;s   not   taa   sola  osnsr 
o/   ;ba  property,    but    laat   oac-   Haraa  had    Ml   lataaaat    tbardic. 


• 
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It  id  Ci«ar  fros  the  rjccr3  te&t  th*  lattsr1!-  interest  km  in 
tha  m»wra  of  ■  iitfa  or  security  which  mas  e&tiafiad  from  th« 
M&t   *it.n   *   distinct   nil  lay   to   that.    «nd   t>*t*Ma  hi*;    ana 

both  p2ftlBtlf2  ■-•«.;  A«f«atf*at, 

flM   jniy  o-h*r    itstr.s   in  diesuta  mi    »)M  .-■i.niff 

h^a   sciv;iuc3d   ftftd    r&ia  out   $So.oO   for    ,icf tBteAt,    tad    HktikttS    ths 
latter   «•*    duHititfd    to   a    asi-oi '.     foot    $104.5$,    Ml    Mfeaittati    ir« 

piaimtiff**  at»t— M  of  elate*   ei  |3Q9,&0j    »».  elaiaad  by    ^  ;3aa. 

ant. 

la   auoport  of   its   Os/ntsutiona,     teftartaat'l    souna«i 
R^d»  •   gdiitriii  offer   of  u   bundle     of  leaa*    Bft«4t*   f**a  ^sri^in 
of   its  booka  ind  of    UNI   iad£^r   and   othsr   too*©.      Aftsr  rx^ch  oUs~ 
ousaian,   csfsads-r.t  offarad  aaoh   in   turn,    Mil    to  Oattrsiat    tta  ra« 
iavancy  at  euch  ae  wara  ciaiasad  to  bs  original  ettirica«    tha  court 
required  counsel    to  point  out    tee   stscific   itewe  eeeaed    to   ba   r-a» 
.    I   it,    holding   lint    the  amir*   beoJca    l*d   looso   eJbeeti  offarad 
in  mrldeaM     sool-i   not  et&eseiee  ee  r^c-si^!;...        fala  ocun&al   veald 
not  or  cio   not  dc,    end   fim  tha   record   it   ie   lag teeetl 13    to    v3ii 
*hathax    tae    Item  of far  ad  pertalaed  ted   iteaa 

or   *«ri9   etl         .  .        ,t^ui,      "«s   cannot   eej    t^*.5    tfefl   eeeurt   erred. 
2t  gava   coun&3i   ssv^ry   opportunity    t     dsai£nata    MM    Ltees   ud  |  uint 
out   thair  m  tari&lity.      Tha  c:\xrt   is  not   required    fee   receive 
proof  offered   in  such  for*   that    it?  eater  islity  eea  tte*> 

ssinad,    ma   tlMHUti    it  eomtlte tas  original   e&trieej    etaatelee    tna 
jury   veeld  beceM  eeaftoead    M    to   tee   leeeeeead   th*  record  un- 
nacs&a&rily  coagsatad.     Baeidaa   It  eppeare   teat  bafcr*   tha   rffer, 
I   feadeat'e  eeekfceeeext  »ere  eeratltted   te  reed  into  tvjdaaee  «ucc 
itassa  in   la*  ***te  m   counaal    ttt  &«f«Sd«at   evidently   i««Bti  r«- 
Iftfflttt.        >h;thar   th^j  booka  contained  ^ny^hin?    -era    ch^rson   |l*fi 
wa.«  alraady    in  avldanca  i#t«   not  i|  ;■»»?, 

It   is  »X*1jm4   lh»1    the  oour*    srrsd   in  idolttlag 


. 


La  ovidosee   t»o   ;:-ad*  of  fspsr  coots iniag    th«  aoaoroadc   of   ths 
•auetioa  oaXeo  asae  by   toe  clerk   of   Mm  MietlMMI   it    too   tiaa 
MR)   tootifiod    to   by   hie.  00  ol«   origins!    OOtrioi   -  nd   s«  correct! 
The  ofc-iy  punoe*  of   fehf   ,r.cf   «ae    tfi    ifeoe   tbo   UMwaU  of  to*   esla, 
«hich,    ia  fict,   «ss  cot   diopotod,   oitbo*   la     bo   -ffieaTit  of 
aorito    OX    by   Q»t  —  p tod   OTOOf    to    too   contrary.      On    too    theory 
t&Ot    ftaid   ti'jrs.    Mkt    -icticg    for,    sua    fcfeo   &gOBt    Of,    AOfoadaat   OO 
«all   m  pl&iatiff,    it  *ae   ftdoloolsle  tad   fcao   r-e 
thsory.      rut  etaoxvleo   it  oao  set   rovorolblo   3>rrcr,    for   ths   foot 
m  t.    too  iamt  of  too  eaie  ni  proves  *3  piaiatiff,   »*o  *&* 
frassnt   &x»d   ooaekod  as   >  is   o-ct  r'at^r&nda      rll  >i    tBO   Clark, 

aad  not  diapatod. 

Objection  km  oado  to  iatroo'uetloa  in  OYldssso  of  the 
orlttoo  contract   of  July  91,    1911,    booosoo   aot.   eiga*&  by   &efoadaftt< 
It   li   osoJSgh   to   say   toot    IBS   latter   «uccaedsd   to  oil  rights  of 
tn«  oaayawi   fca&t  aid  «ign  it,  aad  .Lsev3ff,3d  lie  obligations  there- 
asdex,  ■--no  too  eeatarset  *^-&  relevant  to  too  question  of  eoseldoiro* 
tioa  of  ths  oval  atrryagiant. 

•^hs  c;;urt  r^fusdd  to  eubstit  cart,., In  f..eci.:l  f lad  1  ago 
of  ftot  reejaeated  fcy  defeadaat.  fao  court  properly  repeated  oaaa 
one  ?*»  aeao  ealled  for  thd  flsdlag  of  an  altlaete  or  controlling 

r*«t. 

Gthar  .points  -~tj  reload,  but  oo  ou^  It  aaaaeseoan 
to  discus*    UMNO,    for    M   find   no  raveraifcie   arror    in   ths   rioora. 
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CGI   AIT,  alt    R2.toa 

of  ftrasa   Coatf****    Appallaat, 


,1851. A.  377 
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)     pPSAl    PROM   CIRCUIT 

S    I  r,   C00I  county. 


•  wstici  lARiri  miopiuoii  OF  <hi:  C  BUf. 

This    l«  m  OjPpaaJt    fjfea  i   j«rtg»aat   f*V   |100C   usbrasj 
to  pUUtlff   tot  B+*aaW)    injuria    raat&lttag    fror:   Mfligta      -riv- 
ing of    m;  MttaaabUa   irM  osfrvo  by  Safaadftiit,        It   r*n    •■  - 
*lmi  e»*  on  U}*  *•**  pl»«f««B  --J-  •■   Usk     |   latiff  *»a    stAwiiBff, 

tfi«    jolt    CAu*ln.7    bU   holy    to    U««    U«   I,  AftftOa   ,vi.ni    »«rl)C0    IttO    con- 
■.roller   or    oa«t    OtfettV   pMX%  of    fe&«   osr, 

ilaaat   ta*»6ifttaiy  aaapialaad   of  p*|j  *ji4  ooemilta* 
^•Hi**,    ***   U    tfcfl   IfttatttU    Uf<      I  -  Li  ..y*  - 

taM   of   RtajNMH  t*ltia   or   by^iij-U,    DC    r    lb. 

It   Vfta    fcfca  optaiofi  or   plfti»Uff*«   I   .  .1..--.  <    »xp«rtl 
**»*  **  »«•?*•!  f ro«  i   a*a*la*U«*  el   bath,     r     ta*i   took 

eooditioc*   aavltf   fea  9*a4a«ad   »j    a«*a  a*   acci... ",         I    »|     tafaft*- 
5 ■    '  '■    ■  '    ••   **•   atoffarlaj    fro®   hystariu,    »•   aa»«s3   torn 

*lt&     tft«     i«41VUm]      Mkl     ttOt     yVQiUcei    fcg      63f»W»»ti8*,"        r.  H     &*< 

Ba*i*aa«*U«ftt    ft*a    ava*ft««d    t»l>*ttf*    oatfeaaUaa     Md    Wtlft,     lurr.Uh- 

at  la  Mm  eaaa  *;  a«*  by  um  ia.waa.it, 

fa  burcay   tblak  tha  raaav*  aalla  fair  a  aMaaaaalaa  of 
taa  fa«%a  in  aaattevaray  or  of  tfeaaa  raaaaativa  »a4iaa3   fcaaariaa* 
la  tatarvia*  •■..-.  aarUi  of  aaftaa  va  ara  u  M  ..:.-.     :  *|tiaa  (tea 
vara  ifea  Jury,     to  oaaaot  e^y  thalr  vartiat  aaa  aaalfaatlj  aga>iaat 
taa  vaigat  of  th*  asvioanoa,   oiti  iv  i       i  ifea  faat    »v  oaaaa  of  in- 
jury aaaplalaa*  of.     w*  afeall,    taarafara,  eoafiat  aavaalvaa   ta 


quae  Hon*   of   li«   rtlMd. 

Ctaapllllt    is   MUH    »1    rmrttl   v;y    (hi   curt.        On 
a*«««~tksuftiaatloB  if  »m  at  plalitlff'a  taatatij   tin  c  art  .  -- 

tain-Jd   obj;ction    to   &    {Wit  ill    tfett   lllWBld    M    l    f   G  lit blag 

that  was  not    in   avldiaoi.      Ooune-Ji    fox   dafiaai  rr.c  tie*3  iy   con- 
cadaa    tfel   MVfNtMH   of  tfil   ruling   by   iiylagj    "I   iffir   to   i:on- 
riSOt     tbll    Up,"    IfcH    iddldj     "I    llM    h'iV3     :  |       ; ;0     i?sic    U1O8* 

•uuatious    i.-.    tilt   bia   kaavlldga  as  11  ijr&ift.fl        Too   eoturt    r«» 
s.-xxkad    *?biri    ie    no    tast   about    tbat4«    ftlbiaf   bll    tbOll    gailtlOBl. ■ 
COBBtlJ    llO*£tad,       !..',-:r,     -r;o    h;r.      [Ulltloi   on    IfOia-OXialaa tiOl 
alludod   to  ia   lipar&lBOt  of   JUllaast  by   pli&atlff    Mi  •    ".it*    with- 
out  aararaat    in    kbt   B  vidian    fo*    auife   $ha,*ao$lfll&tloa.        In   r*e« 
po:i*%    to    eouaail'l    iis*i», tOBOl    61    tbt   at lj  ri I  iy    of   U,a    \usstion, 
vfell  objlltioa  ^*c   Mil*    tbl   Hurt   roaarbld,    "You    oanoot   1*13    It 
a   fit    lint   I    m*   ail.11        tl    ani   MM    tin    fi»  ril  iiril?   ixjpraiitd 
IIM   lllua  upon  afeat    tlM   Hart  baild!   it®   filial;,    &&!    tbl   only    roaJ 
question  m    M    It    tbl   lOrroatMll   if   itfe    ruiinr*    tad   not    i-,s 
riuni    tbirifor,        fblBjll   iffiot,    s>    court    is    lfivit*d    to  p»sa   aa 
tha    aouadaail   of   a    tblO*?    adviaotd    for    ite   ruling,    or    kQ    t( 
riaaoai  for   tba  rullagj  aid  ii*  rimy  11  srs  raaaiailaaj*  aa  addl* 
tioaal  ibliattot  or  amy  I  ioa   to   tba  rtatarka  MV«ti  aura 

Ill    to   ikf*   10UUltl*a  die    LlllttM   altb   tha   ruling   than   to 
rail!  m   taper  tail     [UOltlea  ol    la*.        It   ia  an  aadifnlf led     prao* 
kin   kbit   abauld  Mt  ii  taeiuragod.       ffcart   li  a  groat  Jiffaranoa 
batioaa   rnmrfel  of   tilt  abaraatir  ;ino   asarotaloaa  if  eptaioai  on 
tba    flltl,    or   «ucfc  11    k#&d    to    influence    Umi    nsrdilt  of  til   j=-ry. 

•11    itin   KftftlTi   ITgttld    fjIju    M   ruiin;-«  on  *vi- 
dilMBfa      K<4ay    tiaart    In    uiviai    to  11  urgui   upon  our  ittiatll&i        H 
4hail>    fco'A-dv^r,    Itilfty   rjvii^   or    ni  tlHHR. 

.\i'ior    to    tlM    Mlldllt    -l-nir. 'iff    hid    11    atlack    Of    MMM 
t.  lad   -    riflVfld    to    by    i»i«s  11   it»tofc«ofc    t¥Oll»Xlj-   lllllftf    ill    tl 


go  boat  fraa  hi*  ©ffic*  for  tat  raaaiatftr     f  afct  day.       a  tlt- 

MM    N    bit    •<  a  II  I  icit    on   bit    arrival    Lm<~    i     b     Itktd    &)    plaintiff  *■ 

BflMt]    If    bt    bad    I    •fit,1    and    rtplit&j    "So."      Thsi    som  .    . 

I*t  B.otion   %c  ttribt  Mil    tltt    fcnavar.      iaataar  »"itn*»«ji 
.  tyad   unari    Uii   inal&ont    onnnrran'  and   who   had   board   of   it, 
t tat If ltd  in  anaalf  if  iafan&aat   that   bt  anaarvnd  no  ahaaft  la 
I  lain  tiff  'a    Bt&paaranet   taring   •    Otrtaia   rerio-i    Uatlndiaf   tbt    feint 

Ld    $#0i(l tot.        On  crQ*u'««xa«ic«t ion  ha   AM    00Xf4   if  bt   eon- 
tidartd    tot   iaoidoat   of    *&ny    iapertaann,  •      Vn  ana*artd    9*M   00* 
jantloa  tbai   bo  did  not  kon  anal    (tea  ^naotiaa  naantj  out  tbat  it 

tat  l«J  or U i: :  to  felt  to  kn<>»  ahatnnr  plaintiff,  Ma-  «ubo.r£in»  te, 
tat   in  ooadltiaa   ta  an?k«      Bt  atnaraiaa   i*praaaa4  no  opinion. 

Another  VltaOaa    for  da  faadan  t,    ana   bad    h<s&rd   of  sua 
•iijtUricij  •  iit.ta.ok.  e.vff*»r*a  03  plaintiff  aftas  taa  lanldnat  la 
Ajarilj   1010,  tat  oakadi  on  arnaa»anoaiaatina  If  bt  bat*  it  tat 
'aarloua, '  and  over  objection  aaaaarad,  "Ys)*,"  bat  addad   ibat    it 
had  no  tffaat  apaa  bia  no  far  at  oitanaa  teal4  taa. 

Vhaaa  oat  tart  srsra  to  obviously  aarnlaaa,   if  trror* 
taai  ta  tball  r«*fr&in  fv^x.  dlaouaalafl   tfetaau 

:■  *for«  *ny  titnaat   -  t tap tad   to  annraattriat  taa 

laaidaat  rafnrrad   la  at  an  by  at  ;arlaa3  at  tank,  aonnaaS   far  safaadaat 
aakad  t  sgonotioA,  rofarriadj  to  It  at  &   'fit.'    an  onjaatlaa  tnara» 
to  vat  ■ttttaiaai*  and  \  rot-^riy,   for  at  find  notnlaa  la   tb«  raaard 
to  varraat  such  aaaraatariaai ton,  tad  tat  aanrt'i   rwtrl    praatiaal* 
aj    '. ..    Ibai    sf£se!    man   jnttifltdU         It    tt   not    proper   pr&c'-le*    for 

an  attaraay  under  taa  galaa  ?f.  t  ctoaatlaa  ta  aaaaat  at  a  faat  la 
a  taat  taat  *ni«h  h..-*  as  taatiitoag  to  rapport  it.  tvldnnot  osn- 
aat  at  tappliaft  .Afeat  »nr« 

tn*  »otor*&n  of  tat  ttaroot  car,  callad  La  baaalf  of 
plaintiff,   tain*  bt  *falt  la*  Jar"  of  tbt  aalllalaa,     On  croa»j- 
txaaiaattoa  bt  aaaraotortao*  It  m  b  "tlifbt  jar.*      Latwr,  waaa 
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roaalloA  for  oros**u*aaiaatioa4   tvidoatlj  Tjt  im\  .   fet  *u 

00*00*    if   oo    AM   *Ot    in  a  ayittt  i  sat   oall    it   •«   rarj    «ii,  i  I 

. ■       Ta«  ooart  tuttaiaod  aa  oajoutloa  to  tfet  cguoatiaa 
rofuood   to  roooivt   tat  ttataatoet  is  i  i !•.  ■■-.  '■  it«     fa*  ttatoaoat 
proaoattd  to  aatarlal  ooatra&iotioa  of  fei«  proviout  ttotiuoay. 
A'  boot   ttto  rariaaot  vat  isoigaifloaat* 

Cortaia  lay  aiUistteaa  tootifioti   to   tat  goaoraH   ip]  iar* 
aaet  of  p&aiatlff  aftoz  tat  taol&aat*     Dafoadaat  ofajootod  oa  tat 
ground   tbat  taaj?  oaauld  te  roqulrod   kg  ttatt  hit  ajsjpoaraaot 
fehoj   oaoorvodi  it  oa  a  6  i    y  teifio  ooaaaloa.       Tii«s  aaaaurt  tc- 
taiaod  aotalaj    tat   *itaooaoo  aigat  aot  proporl?   tootitfj   to,   tad 
dici  not  proolaAo  dtfoadaat  Croa  oakiag  a  aart  opoaiflc  iuqair$. 

Attoatioa  it  called   to  *o7in  ;  odvarot  ruliagt  oa 
tat  oroeo^oaa&iaatioa  ei  platatlff.       fiaao  of  tee  oajtotioat  aag 
aavo  boo  a  pall  takoa,  but  oa  oarofal  oaaalaatioa  vn  fiad  aa  rul« 
iaf  taat  vovli  justify  t  rovoroal,       fat  ejaootioat  ralatod  aaialy 
to  i'laitttiff'a  exp«r iotcoc   fro«-   ilia    tint   of    tat  OOOidoat,    vbioa 
boaaao  tat  feubjaot  of  aa  aaaoually  ooaroa&ag;  tad  proloajtod  erooa* 
taaaiaatiaa*  tad    t   talaa  ful3  opportaait?   to  iaqairo  iato  all 
Bviitsri**^  oat  tart  «&k  giaaa« 

Gooplaiat  i*  &ad©  of  ruliagt  tattaiaiag  objoatiaao 
to  ajuoatioao  put  oa  oro»o»oau»iaatiaa  to  one!  of  plaiatiff*t  &*•> 
porta.       Oui    (ttottioa  oallod  ta   tat  titaoot   to  taoealats  about 
taut  otbor  tootoro  »«rs  "llkoly   to  say*  oi   eortaia  liagaoott, 

aotaor   to  tan  bo*  aaob  aayoioal  txoroioo  of  eortaia  liada 
aeald  oa  roaairodl  to  oodify  kit  troiriottaX)   taprotaod  opiaioa 

oo  ii  aypotaatioa*   gaoatiaa<       To  tat  iattox  b«    tatvorod., 
"I  oon't  feaoa,*  aadl  tat  oourt  ouotaiaad  as  oajoatiaa  to   that    lino 
of  inquiry,  but  no  otaax  quoatiaa  tao  oat*     to  fiad  littlo«   if  aay, 
graand  far  toatplaiat  of  tat  oourt '<   ruXiagOj  or  it       ••■..■  totioa 
taat  taay  •§ot  iic>*a  to  th*  «vi;i«Acs  in  tao  aaoav- 
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Ont  of  t-Aaintif f '  i  attaa&iag  phyaiaiaat  tat  oalltd    to 
(••tiff    to  (hi  oujactiv*  ayaataat  os  faaad  oa  hi*  aaaaiaatioa  of 

piaiBtiff,      Tht    coujt  t    rul'\i*^i    to    Lot    iaf  aaaajtt '  I    ecunattl,    on 

oraat»axaaiaatioa,  obtain  opiaiaaa  at  to   thai*  eoaaaqaanaaa,    thai 
not   haviag  OOOQ   iftiuir^ci  of  on  oirdot  «sx*u*.iJiu  tiou.         I;    CiaftBdaat 
Aaalrtd   tuoh  opinion**,    tha  aoor  tat  opoa   to  tail    tht   | ny •  i 6 it n 
at  lit  ova  titaaaa.       It  tat  Bat  j  xof..^r  araBB— BBawiBBtiaBii 

iriaictiff  vat  aBAcaa*  toy  aafa&daat*!  aauaaol*   "Wiii 
you  tuaait   to  a  phyaiaal  txaaiaatioa  oi  iocior*  that  I  talaat?" 
He  aaa«are44   "Y^e,  aa4as   tha  Airtatioa  of  «y  Bttoroaya  *   *   *  aay 
tin  i  tha  aaawt  aaai  fit.  •  *  *  If  you  eaa  arraaga  *»*  tith  &*• 
attorneys.     I  Mi  f*rfacUy  tiiliaf  ajraaif.*       hi;.  attoraa*  tviaaaa 
no  aiapaaitioa  to  aaaaiaax  taa  aattar*  aad  thtx-aapoB  aaaaaal  aakaA* 
*$tag*?a>iaat  of  chat  your  attoraayti  say,  will  you  a?    aiiS  y^u  not 
tahvit  to  ■  Bhyaiaai  oaaaUaatloaf*      An  oh£aatio&  to  tht  oaaatiaa 
tat  ■uttal&aAj   aad  thta  fciiowau  i  frui tlaat  effort  la  gat  plaia* 
tiff*o  eouaaai   to  tafct  a]    taa  aatta*.       Da faadaat  uic  not  tafftr 
froa  tha  ruiinp  if  iaaaraaat,   aa  it  bati   taa  ©aaafit  af  aa  aBaaai1 
which  laft  tha  aattat  fa*  taa  4  oiaioa  ef  ait  attovaavj  tha 
piaialf   UMliaatadl  ait  aawiiliagaaaa.      Sattiaj    that   faat    - 
taa  jury  oat  tfewttt'all  tat  baaafit  Aafaaaawt  cctuc  gat  f*at    tht 
;usatioa  if  it  eouia  sat  gat  aa  txaatiaatioa,   ta  t&iah,  af  taaxaa, 

laiatiff  taa  not  ra$airaa  t«  tahait.       (City  ol  Ghiaaga  ». 
kcK©ii>,   9*1  m.   14,  ) 

It  i*a  ureses  that  tha  hyptthatieal  ^u^ati;>i*  pat  to 
I  Laiatiff *t  tx&artt  o»itt*d  tapartaat  faata*  ana  allavaa1  tht  tia- 
aaaaat  to  tataaa   tht  praviaaa  af  tha  jnry,     Qi   tvut»«,  a  party 
u  not  ohligta'  ia  hit  bypathatiaal  yaaatiaa  ta  at  watt  ai3   tht 
faatt  in  ivl4aaat  that  Bay  aaai  on  thee  *aa*a*  aaatghtj   aaa*   tha 
cour»«s  it  alaayt  a&ta  to  tha  oT.b»i  party  to  aas>ply,BS  oroi*s- 
taaBiat tion,  iiny  aaiaaiaa  aaatiad  tatarta!,-  aad   tha  rtaora'  aho*» 


tuat  defcad&nt1        >ua«#3   folly  availed  biit««lf  ©f   that  privilag*. 
(CfalOttgO   City  Ry,    Co.    ?.    toady,    310  111,    39,]        Th*    .v;s*Uon* 
0*11*4    for  ****•¥•  ttpee  ;«   bj  -  *l    fsetft,   tad 

ml   for  ultla&t*    '    •.  ti   PJ&4    114    I    'l    tftVfc&fl    th«    irovincs  of    tba 
Jury,     (Fabry  v.   gslcago  City  Ry,   Go.   S3S   III.   54*.) 

s}3Sthjjr  or   not    t>,  i  fcooldoati    rot    tha  ;  rax  inula  caucss 
of    thti    ij.jury   m  |    g    ;U'*»tion  of  fl«  .  /    loft    to    fcbo   j'j*y, 

cica  i&oludod  •.,  u  -4^jis.tioi3  ft!  obatkox  th«    i  -.    Latotvoaini 

causa  g.o  or  god.     Tho   trial  eoaouitod  nearly   Iwc   oooka1   fclao  aad 
it  wottld   be   otraage   if   mm   orrara  did   aot   Oreeji   late    tba   record, 
If   £*fead*at   e*0    Liable   for  *11    ;  laintiff   QOOplaiaed    0ff    than 
It    tocoped   tfitb  ft   "i  i£hf    word  lot,    iadie&tlag  nei  titer   paeeiea  n^r 
prO^Udloe  OS    fcbo   tart  of   feba   Jury,        V«   fir..;   ic   reverelble   error. 

AFPT" 


|ch   r, 


DAVIt   mi28,«U»i»fi  business  )  1    Q  ^    1       A        3  7  9 

as  mm   LBVBSR   GOMPAIT,  \  X  ^  ^    J-«rr.«     ^    *    cy 

Defendant    in  Error,         ) 

)    Error   to 

f9.  )      Municivai  Court 

)  of  Chicago. 

MKBXCAX  COAL  AND  SUPPLY  ) 

COKPAIY,  *  ecrcorstion,  ) 

Plaintiff  ic  Error.    ) 


f 


KE.   J88TICE  BARIK8  DSLIWRU3  !  K£  OPIIIOB  Of  tm  C08RT. 

Plalgtiff  ■fetal   for   the  contract  pries  of  >ood   he 
sold  5sfen.ia.Et.      Tba  drffar.ee   mm    that   the  quality  ne  cot   M 

rapresented  sne  thst  defendant  »as  entitled  to  a  deduction  of 
the  Difference  cetsesn  tba  contract  price  0«d  fcfea  a&rkat  pries 
of  the  wood  .ielivsrad. 

The  titl  •*•    triad  without  a   j\:ry   sad   the   tsettta-.ony 
as   to   too  quality  and  character  of  tbs  wood   and   the   tar&a   of 
the  order   for  it  *as  very  conflicting,   and    the   trial   court  smt 
in  ■  bettor  position   to  cetsrmine  the   truth   than  »a  sro.      ••  do 
not   think   tha   record   is   such  se   tc  justify  a  reversal   of   tfca 
judc-jrsnt,    either  on   the  rround    that   it    ie   not   justified  by    the  avi 
dsnea  or   that    llflW|iitnl    testimony  *?s  sds.it ted,    fc8d   this   i»  »13 
the  record  brings  before  us   for   consideration. 

irriBifSB. 
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BSWRY  J.  BFRBHAI,  ) 

?l  iniiff  U  Error,   ) 


18  5/I.A.  3d0 


TEI  91ULPCHLICB7  GAS   C0\'r*SY, 

Dafaadaat    in  iEr-or 


)  E   rorjto 

S  imaiaiael   Court 

)  I 

I       / 


/ 

m,   JUr.  ICK  '-     '    LXfSRIS  IKS  OMflOS   ?»   TBS  6&QHT. 

?l*intift 't  tlaia    *--s/f  -r   talary   for    3*rvic$   rtadtr» 
teftadaat   fro»  Jonu&ry   31st    %c-   Fst  ru:=ry    15,    ISIS,    at    t&t    rata 
of   |tSQ  par   tenth,    I  i  .  ag-sdi  'in"  the   r.t=.<  ttattmt  of  tlaia   to  bt   pertwaat 
to  at  i|ti ■■  tsut   retarded   in   tat  aiattttt   of  dtftade&t*t  beard    Bl 
director  e. 

1  at  affidavit  of  dafeeea  cuksd   teat  at  raadesed 
ao   csrvicaa  aftar   Jauuzry   21a  .,    and,   baeidea,    *v  p  on   F.   :i    ry 
Slat  paid  £l£o  ey  &efaadeat*t   teea  aetiag  prealdeat,  Baeer,   in 
aatlafaetioa  cf  said  eiait.  tgaiaet  d^f^nd^n*. 

rat  trial  did  not  f  el let  aleaaly   tat  ieaaet  reload 
by  tat     leadinga*    ia4   tat  rulat  of  tae  ■amiaipal  Bear*  iavefctd 
for   thair  construction  art  not   btfort  ue  and,    tfeartfore,    eeaaot 
at  aemaldared. 

looking  to  lat  iteaet*  aavavar*  at  ooattoetd  bj    (at 
partita  taaaaaleea  in  t.aeir  conduct  of  tat  trial,   *t  Wad   that 
plelatlff  baaed  ait  ci*im  apea  lat  aeateatiea  tea  .   to  re- 

ceive teeb  talerj     *   tartatam  of  tat  aoapaay,    to  afcaea  off lot 
bt  At.   sizG-.*a  ia  July,   Itll,     H*  c:^i<r«d  that  Baeer,   alt  bretber- 
ta~la»,oa*  cf   tat  directors,    told   his-    that   such  a   salary  bad 
ataa  vot=d  to  ait  at  treaeurar.     It  taeb  talari   *a«   prefrldad 
for  by    tns   terpert t  ion'fe  b?«la«t   aad   no   rasciu^i^r    to    taat  of- 
fset tat  pat  tad  o>  defaadaat't  tiraataro,  tad  tat  aiaattat 
taereef*   tearing  tat  tlaetlea  tf  oleiatiff  as  it«  treeaerarj 


di*elo*«   m   provision  for  2   salary.      So   exprtoc  cootrtc:  ■... 

h  inc  tax  such  vi  Hilary  *&*  rrov«r»  ty  plftlatlff.      It  ok  *$$«*r, 
towrfwr*    ttot  he  tod  p*rfsr&ad  8«xy1s««  in   is  B&tere  of  mb 
Mtdltox  tad    wcaoatadM  tofor«   bii  al^Cviin  as-    t?«ft«ttr*j:    tad  oaa*    _. 

tiaucci  to  parfera  Ihfe  MUM  da t 1*8  tber*aft.sr  untiJ  J&aaaxy  31,  ' 
1913,  fc>r  which  h«  »se  paid  $880  p«T  *a*t*j  tad  t*.  ■  to  ra&daxad 
ao  tartrlea*  fcfta?  Jinuary  Sis',  Glftlaiag  fctot  Baaa*  i&££«at8d  to 
Bla    taat    to  diaaaatimui  felac   ta    the  office.      ln\  ■  laiatlf 

fallal    t>=   FjTova   any   axr-r«e»  or    lapliadi  contract,   otlir &tiag   Ito 

esc;  SLj-y    to  pay   his.   for   serviea*  aftar  ts     discontinue  i  .*:..- riag 
tii*  pasa*    Ito  court  pror^riy  told  to  could  not  reaov«?,      ?6i« 
vis.    of    tto  ease  lie.  ansee  »iti  «  r-y  nacsesity    fur  ea&aldariag 
^bsfbsr    Ito   I  artaaaJ    etoaJt   sufcea^usntly  glTSfi    to   hies  fcy   Baaa? 
s.>c    f,..r    &8f*adaBt*«  taaaa&t   or   Et^sr'e   paraaaal   ^ccyur;'.( 
cxeiRsa   by    plaintiff. 

AFriRVSE. 


87    -   I 

?t?rt  IATTOSAI  BAB  n-r  FRTKJITGi,     |  J.  O  D    J_.rl»     O  O  A 

Bttfaodaat   in  ?rrorj,  } 

I  }       Enroz  to 

v*.  |  ]  ftmtoipal   Cf 

j  )  Of    Chic:    i  - 

JO^FPH   C    FICKLIS.  /  ) 

PI  kiatiff    in  Frror^  ) 


Judgment  ^r-aa   ranicred  i?sinsst  pjUir:iiff   la  error  en 
his  prcHfcisaory  note.     "Then  Um  m  iwly  oallea  for  trial 

hia  attorney  of  record   wa^   aaaejl*,    tad  MM  ^Acyna 
present*?:    il  ^ffid^vit    in   tnn?r*rt   c?  t  met  ion   fcr  a  oortiru. 
on  the  gveaad    Ukfit   laid  attorney  g?vis  tagagad.      Z3M   affidavit  was 
wholly  inaJaciuit^e  to  warrant  a   so-tinvanes,    tad   there  i*-&£  sc 
s&use  of  discretlcn  by  the  court  or  violation  of   la*  in  denying 
it. 

The  note,    Um  execution  of  aaiafe  WM  BOt  daalad,   afcaa 
offered  in  evidence  rsaie  |  | r gg|  fjBil  aaaa  ?<'r  plaiatlff,    in- 
citing Um   fact   of  alalatiff'i  o-5ners?hir.,    nctffithPt?.'     l» 
atssped  endoreemerit  thereon  to   Um  fttnt  feti&aa)    Basil  of  8& 
which,    und*r  the   ■tatata*    tie  ffNMi  MM   prlvllafOd   to  itrika  out. 

Kor  aa*  proof  *f  a  eaaaldaratiaa  assart lal    tc    ■   t-rksu 
tjMj|  case.      Tiie  want  of    it  was   an  *f  f  ire;*tive  dafaaaa 
Faadaat   to  establish. 

The  center  lie:  ^>   ftr   ravaiaal  are  so  a&vlaaalf     unten- 
able ao.i   devoid  of  n#rit   that  M  car;   raa&fe  no  cthor  epiaiei    UMJI 
that  this  writ  of  error  eaa  fue<i  cvt  gad  prc^sovstca    fcr  dttl 
Kence,   undsr  Section  23,   Chnpter  33,   *>.   ~,,    ten  per  centum 
amount  of   the    jixSgrnant  will   be  addod    UMVOtO. 

irm 
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/ 

<?sablks  ASDEiiEa,  /)  1  R  ^  T    a      Qon 

ra&daat   in  Error.     I  )  *      '     r      ^  <C 


Plaintiff  in  Error/       ) 

/ 


-  r  «  q  r    to 

HtajftieifaQ  Tour i 

of  Sbio«ge, 


.  justice  Bdsvta  miivsm  the  opiiuck  of  the  court. 

ii  only  qua'aticn  a«ra   involved    ie   altatfear     & 
ascend  wrtmfi   &ctv;lr*i  •   lien  uad   right    to   coeeaeaion  of 
IM  BOrtgagad  gcoSe  Md   efemttala   superior   te    tho&e  given  by 
■   priftC  aortgaga    thereon  tic;  iy   baaaataa  as  affidavit  of  the   ex- 
tacnion  of  the   latter,   duly  recorded   in  the  Raeardar'a  of: ice 
and  filed  alia   Ik*  cierk  of   tfea  lte*icip*J   Court;,   swus  net  entered 
oa  &  docket   at   record  of  Mild   aewrt, 

M   fact   that    lbs  prior  fc&rtraree,   afco  did  all    the 
las  required   of  bis   to   render  etch  extension  valid  aad   to   aesert 
bis  rigttta  tfearaauadar*  aanat  ce  prejudiced  &y   tha  f&itara  a* 
the  ciark   ta  ptrfera  ai*  duty  fcy  asuiag  th*  entry,    ■■.   ■      Ltai 
to  »a  daelaivfl  a*  tat  aaaa.     (Pease  v.  riafe  ftarmitara  Co.,   176 
Hi.   920.) 

But,  it  *iao  appaara  thet  akaa  the  sscoch;  sortgaga  s&s 
£ivsn,  mi  oaly  «m  taa  aaaaaaaiaa  of  taa  aartgager  oooaiataat 
®itb  taa  itflM  aad  condition*;  at  Uu  first  eortgagaj  of  ahich 
taa  second  aertgagaa  tad  full  aatiaa  fraaj  taa  day  ©f  ite  execution, 
and  taat  ha  aaa  not  «;i«ied  or  inoucsd   to   fca&a  any  stars  by  rea- 
son of  such  continuing   poaaaesioc,    tfeaa   taking  subordinate   to 
a  jriar  aaaaadataaaa  (lai  rait  v.  Knight,  19  in.  sss;  Catania* 
v.    Balaam  iff.    Co.,    17   HI,   Alp.    WO),   but    that    the  second  aort- 
gage  contained  an   axcreas  provision    that    it  »aa   subject   to   tald 


. 


■ 


prior  feortfagft.      It    It    fefea   e^n-sri  I  iy  am«pt*4   occtrina    that 
whers  ■   escort   ftartgftga  MBtfciM   <r_ch  &   atipttl*tl«a    11    cccvsy* 
nothing  «or«    fcfcaa   tb«  tqpity  of  riflf>jHHa>«      (Jan^i;  01  Vor; £     I   , 
Vol.    i,    (oih  Su.)    pp.    400- "",  Cobb iiy  or.  BftVtgfcgMj    Vol.    <■ ,    8««,    I059j 
Bootfd   v.    Qfe»M#    104   Vaea.    149  «   Pscksr  v.    Silsby,    133    ia.    108; 
aatoc  v.    Tu&os,    145    141.    ; '16;    Fiory   v.    Con efcock,    61  fcich.    ......    ; 

Yomag  v.    tVUMj    l$£  Be,    389.  )        At   at)    rati    in   k&a  *fe«««e*  of 
frs=ua  or   injury    ii    ehoula   BBtQfs  a   csrty    t9   it    fxo?,   $M»tie&l&g 
fcfcs   v»'iiJity   of    t&*   first.  E#rt$aga,  lir.M   i;    con*- latest 

with  tht   l&a  &nd  dsciaicns  in   tfci&  etatft. 

Authorities  5rs   citad  by  daf*B4&at   shsrs  a,ft«X   botfi 
aort^s^as   aa6    iZiisa  aue,    -no    tn-sra   was  an  uxii* ta BOBafe]  s  oalsy    to 
aefaros    ths*., priority   of    iisa  «ag  givsa   to    the  MUTtffcfM   *no   firat 
took  poseeeeioe.      Hsra   not  only   aaa   lift*  ■•94041  MOXtgaga  Siat  *u* 
but    tr.s   flr*jt   E.or  t§*|  **  undertook    to   &&ffer«4   hit  clsis    on  the 
first  toy  after    Ufaft   ijr  irstlon  of  Use  extension.        £ysn  If   the 
axteasion  sa*  not   9*1  M   tlM   BlymaratMW  41»aleas4  by  tue  rscorO 
•»ouiti   not   IndiwRts    tb«t    tbsrs   *ss  an  uBrss-eoa&bie    uaii&y  on  part 
of    Um    latter.        ?b*  court  properly   bald    tfeftt    that   first  aart&aga* 
•at  aatlt<hMl  to  paaaaealaHi  of  Dm  rropariy  Ki&ax  fcaa  arlt  of  rs- 
p levin  wta i  <;ut. 

AFFirwr. 


|rch  Term,    19: 
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Dafandant  in  irtor, 


ttXfl  *  COMPAMY,a  cor; -.oration,       ) 
Plaiotiff  ia  Error .     ) 


Srrcr   to 

r    Municipal   Court 
)  of   Chicst1-' 


IBt.    JUSTICE  gARIXS   i"TIv    "  ~r     rai  OPIflOl   OF   TBI    COOST. 

Plaintiff   bolo*    auffttraaya  poraesaJ    injury  *faiia  in 
too   asploi   of     u-fend&nt,    and    t*0  action  ?<ae   ooood  uron  .-i-.f  smant  ••» 
allagad   failure    to   furniah  plaintiff  ■    raaeonably   e&fa  plftsa    to 
*ork.      Plaiotiff  *<&*   aorloyad    in/le&dlag  cars  OltO   ica   «hicfc  ha 
*haalsd   in  a    truck    to    tb*  .  adoa  of  ■   plat for*  ana   t*o*0   feu*j ad   to* 
ica   into  a   chut*.      To  provost    the  cbuta   freer   alippiag    toora  OM 
&  piece  of   linear  undarneath  its  oppar   ad§-s    fcB*1    c  -  u£ht  or.  a  riOga 
of   t lobar  on   tbe  0*ga   of   tl.s  piatfer*.      Ae  plaintiff  omo  ftoap- 
inr  a   load   of   ica,    tba   chut*   go*0  *ay  and   la  and    tfca    truck   ao*0 
throso   to   tfca   c-rcund,    causing   too   injury   ooeplainan  of.      As   to 

tha  caves    »f   the  aoolOaot  plaintiffs   aolpor    testified    tfeftl 
piooa  of   tfca    tlafcot   on   tlM   io*ar   adg<s   of   tfco  cnut*  <**£  rt.kan  offj 
tkot   it  *oa  rotten  all   around,    *no    tfca*    it    •»•  ofto*»O*0\*   ropairod 
and  1    0**   piaca   out  on.        >bile  all    this   00a  d-jniad.    It   to  oa- 
nscasfeiiry    to   tfftTirT    into   till*  pOOOO  of   the   OOOO,    for    it.  was 
incuafcant   on     iaimiff    to  rrovs   no-   only    tha   dafoot  out   tfeftt   ha 
a  is   not   kaon  of   it  aa*  did  not   na*0  aquol   or   ortuaitiae  altfc  his 
oaatpr  of  kasalaf   I*.    (C.   *  *:-    *■  *■  *•   Co-   *•    ■*•*•»«   ao3  Xii- 
4&£,    Sargent   Co.    ?.      Eaublia,    810    U.    438,    VeCoralck   H    oMll   CO, 
v.    BafcOO«0*l,    B30   U.    M»j   DlaaOOO  Giua  Co. v.    f  lotayofconofci,    88? 
id.   00G,   KoatgOMry  Caal  Co.   v.   F:-rrinc.sr,   318  id.   13*,   838.) 
Thara  oai  no  proof  of  tali   okaraotex,  and  too  aatavo  an*  simplicity 


of   th*»  appliaaea,    or  eiiuta,    tad   pialfetiff'a   handling  of   it 
daily   in  MViag    it   ires;  pl&£«    fee   [  iace  aldag   Ihf   platfotv,    woulf) 
ISilOfttt    (bat    lit   h  ..J   rack  01    or^unity.      Tfe«    fellurt    to  lUvks 
euch  .;  roof  made    it   *rror   for    lb.«   court    to   &«a|   a»f«ad*ftt*«  motion 
for  an   i.ietruct^J   verdict.      Ti.s   juel£ir.*nt  *il3    b«   rsvereed    jw 
th«  eaus«  rtn*s4  .■■  . 

MBVIftl  BE   <  v"     :  viWUi'D. 
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Sir  TOT    to 

)  of  QhiaagQ. 

G.    8  tWK>ir,    »•  JMrini*-       )   J 

trator  of   fcha  gat&ta  of  HI?  )  / 


I  ',,    %nd  SDWARB   S*AB1    ,  ) 

Pj.'^ijii  :nue   la  Szror.     )/ 


MP.  JUCTICi  «:;.?;*.£   DKt.IfiaiD  TKK  0PZ910S  OF  TH^  C^UPT. 

To*  plain   iff   aarWr&tiaB  B>?9Ugfet   Milt    f«»   c^nvsrsion 
of  aartala  aaleoa  fistaraaj   *&4afe   tin  audi     ata<     nridaaaa  in  tha 

record    tfeaat   it   ovaatu      Th.-s   v»rviict  *aa   for  At f 0) ad ^nte  tad   tfea 
jud.gK.3nt   fcfftlaal   p.luintifr    for   soi's. 

rhf    testimony   ir  pltlatiff'a  tabsif  ni   in  eub^unoa 
that    it   t ought   aa4   awaad   an  id   fixtures   tad    tfe&t    it   »llo»f4  ona 
Aifrai  Kinali,    &in;s  Aaaataad,    to  us*    t&aa    aa    lonr   ^a  hi   ?ur- 
chaead   itts  ba*r;    fcfea  I   iuob  urtaagaaaat   »»a    in  fores   ffhaa  lie   diedj 
that   Anosraon  aftax    fcha      Ministration  of    fcha    :i8*^:.e    took  poa- 
saeaion  of   thd   pra   arty  tad    Lsvaatarled    11    euaaag   tha   aaaate, 
ahd  rafuaad  to  daltraa  up  tha  aaaa  tc    >latatif£  or,  i   i  »nd# 

and  aahaeqaaatly  said  it  ta  fcha  dafaadaat  Saarta. 

.-   fira  laaaraaaa  polialaa  oa  aald  property,   tekaa 
out  hj   Klaall  in  hie  Ufatiaa,  eeaatltatad  »  ^vii^noa  ra*> 

calves  in  lafaadaat'a  behalf.     It  was  plaialy  iaoaapataat,   suaavat- 

rrore 
ing    to   nothing  ^Lhan  a   aalf-eerving  daelaffatiaB,    *ad   taa  court 

U   roparly  avarrvlad  th*  objection  to  ita  aataiaaioa,  m»J  araoa- 

toualy   taatruataal   tha  jury  that    fehaj  night  eaaaldav  auoh  pall- 

ain*  la  Aataraiaiag   kho  sjaaatioa  af  oaaaraaip, 

Baaav  taa  aaaUapotad  aviaaac*,   taa  statuta  of  ii*i- 

taiione   h^rj   no;    run     ad    1%  vai    -iSo   error    for   thd  curt,   undar 


. 


iU    instructions;,    to   l*ava    lo    the   jury  a«   i   nu  r.  I  •  r    >i    fact    to 
dataraiaa    vfetiatx   it   tod*      TiW   aotioa    for   ■   a«*    trial   should 
h&vs  feaaa  gra&tat, 

faf  sndarit  'o  owfflltl   al'iud«*    to  an  alleged  rule  of  the 
Kuaiaipal  Court  aa  to   baa  practice   taerc  •■« i t b  reference  to  ot>- 
Jactioi.a   to   ora'i    instructions.      Vt    oajt&Ot    t-.-ks    Judicial   notice 
of  it  end  it  dose  «tot  appeas   in  th*  reeerd. 

8TO&8SB  AITO  RfHAJJDID. 
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01XTEE  BR1WSRII8  COMFAIY,  I       ) 

corro ration,  ) 

Pi  ■  id  iff  in  Frror,   ) 


)     VttQt    to 

v«.  )  Municipal   Court 


of  Chics,  u, 


G.   0  ;        '      :,:  ftftOff,   ai  Ao>ini*-  ) 

U&tor  of   tba  K«t»t*  of  JUtffUCS  j 

KIH?;L!.,    tad  EDWAHE   •  IARIXji  ) 

Dafaadaata   in  Error.  ) 


KH.  JTOSMCI  BARS   B  DfilWRSD  TH1  OFIIIQI    51    KB  COURT, 

Its  plalatiff  corporation  braagbt   suit   for  conversion 
of  aar tftlB    s&loon   fixtur-ss,    ?     i'  :     fcfea    i.cr'.i  :,  i.'.  &c    evideaae    in    ike 
i-jcoro    ttoVfl   It   OVMtf.      Tft3   v^roict   *aa   for   dafesdftBta  Mi   tha 
judgment   ftgalaat   plaintiff   for   costs. 

The    te&tiir.ony    ir.  pltlatiff'l  fe*M  if  MM    in   W»*tMM 
that    it    bought  m4   okmscS   MM   fixtures  ^n*    fckftt    it   iiilo*«d  ons 
Alfrsa  KM*H«    siece  decte.eed,    tc  us*    the*   m   lOBg  Mi  be   rur~ 
chaeea   ite  battj    that  such  arrange -snt  »ea   in  fore*   *has  he  dledj 
th ...  ?   Ano  arson  tftai    iha  Ml  inistri?  lion  of    tba    Mtata    ;••>>•    pce- 

»a«oico  of  Ma  rrovsrty  m4  inventoried  it  aseatg  few  aaaata, 
sno  refused   to  dallaat  up  the  ee*a  to  -l&intiff  on  tta  ftaamad, 
and:    subsequently   Mid    it    t«    the   MffcadMt   BWMM* 

fw«   fire   inaur&rsce  pclici««  on   Mid   prapertr,    tak-sn 
out  b>   E&Mll  in  bit  ii fat i« a,  aaftatitttttd  all   tba  taldeaaa  rs- 

osived  in   Lafeadast'i    Mamlf,     It  mm  riainiy  laawMpataat,    uaauatW 

more 
ing   to   nothiag/th&r.  »  aeif-eerving;  Malax*  tioa,    MM    fca*  court 

•rtj   evezralM   tha  objection  to    it©  adtelMM**    and    erron- 
eously   instructed    tlM   jury   thai    they  ai$bt  consider   euch   .  di- 
als* |a  dataralaMf  tba  MMtloa  a£  o»*ar*bl». 

it  the  aadlaputad  avioanee,   the  etotate  of  ii*i- 

tations   h.d   M1    ru  Md    it  Mi   alM   error    f«f   tba  o  <urt,   undsr 


I 


.  - 


ita    Ul4 tructiontj    to   i*av*    to    tits  jury   aa  a   Matter   of   fact    to 
datttj-».i&3   *hetbv*r   it   tied.      The   motion   for   D   n.-»*    trial   altera  Id 
havs  h««i  gra&taal. 

D«f  asatast  *a  ■wmh»3  .-  i  "iud«   to  a*  allagad  raia  of  tto 
i?uni«ip&i  (taart  aa  to  tfea     r*<  tlaa  thara  alti   e  tfaraaea  to  ob- 
jactioiiS   to     ■■'■  1 .1    i  ■••struct  lone,      14    e&&&at    t&ki   JttdSaifel    r.cica 
of  it  a>ad  it  doaa  oat  apptiur  in  tfca  raeard. 


arch  Term, 

S14-;       I 


GIOBQJ    K.    RAtfBAU   tad   T,    r.    RAP- 

8A1X,    tr     iir-     *«   G.    ".    r-,*"rALl  * 
CO . , 

BofoftdJ  r..ti.    La  far©*, 


j  1J8.5  I.A.  388, 


)     vSrro"    *,c 
r*«  )  gofiietpol   nurt 


R.    1EI?TIS$HA», 

Plaintiff  in  Error. 


of  Chicago, 


Pio&otifft  ooiot  .v  iua  de- 

LlVOrtd   Ofl    car    iCQOtt&t,    SOOftistifc    of   8?07   poui'i-   ©i    ej  ,:.     nu 

kt  t#  jvr  pOMad,    nwonUoj    to  I       .     ,   oa  vfelofe  *  credit  »i  |bw 
vot  .jiio'^a.     "! ."■i'ji,  l  tot ,    In  '-i       :'H:'"ii.   it     tfans*,      lolt 

puro&ooa  of  ?  I  -i  (shoofcooojM  5/  p«r  peitsd  loci  »ll«g*d  thot 
••boot  ocs-tbird*  vo?«  6oy4«?od  to  hi*  in  oa  uo*hol«*c*«  *»d 
tta*ol«bl«   ceadltloft.      ffco  emit,    dOOtti&g     -.-  '  ,     'ion    i«  an 

l*i*ol&a  of  i  portion  of  too  elola4  tstorod  2udg»««t  for  (96<*&, 
raoopVlAfi    too    cast   of  too  alalia   for   future   *  C  s  1  Lai  -    i-i). 

f»f  rror  oro  pi  ••  ao 

loo  rooovd   aboolof  ro  atotloia  to  roooia  tba  $ttdganuit  or  isooptloa 
th«r»to,   in  f:et  Rotbloj  tat    too  f  load  log «,   ordar*  rtiottai 
tbaroto  a&iel    »ora  aoojttiooood   la,  aad   sold  JaAfaoat,     ro«  Judg- 
ofiot  ie  not  told  tad   r.  i  *t  oos  toll   fro*  tba  rooord,   it 

»oo  jifcparly  entered  ooAtr  too  prootica   tool    .  taai» 

cii &i  Goort.     Hon  too  ooooftt  aoa  rooobad  m  soaaot  tall  and   fcbaro 
is  aotbiag  feofora  hi   to  juotlf)   -   eoaoidorotioa  at  it.     But  it. 

OpPOOr*    fro«  ■    racitfti    in    tAO    JUdfjOO&t    tBOt    it  .  ,:    M  pfOOfa 

to  bo I  oppoor  in  too  raoord,     Taa  raaord  afeooa  ro  polata 

for    rOOlOO    on  attora    tOtOd    i  B    tOO    t;;url   aOlO«      I        ■■        .uijCsiit 
rust,    tooroforOj    t00A4a 

affirv.sd. 


prch  Term,   jo 


32   -    ) 


L0UI8  A.   SLISI  I 

Defeadaat   in  S 


,      J85I.A.  389 

)    Error  to 

)  Municipal  rourt 


■ILLZI   K.    WSRKT  aad   ARISTA       .    [      CRT    )  ?    C*l0**°" 

Flalatlffa  in  Error.  '  ) 

y'  MR.    JUSTICE  CL4RI    DtUVKRM   fBS   DP  IB  IDS    OF  Tfflt  COORT. 

In   thie  c»a«   g   writ   of  restitution  fed   after 

faring  bafor*    the   court   in   i   suit   for   forcible   entry   aad  de- 
tainer   brought  by    the  dafeafftaat   in   arror,    M     r  ioictii  f '#aga  iaet 
the  plelatiffa   in  error,  •.«    ftefaaueata,        Taa  plaintiff,    elalalai 
right   of  o*nerehlp  by   a    iuit-ciaii     lead   froe,  Reliie   K.    B»rkt>, 
hsd  pad*   in  peeeeealea  of  a*  Upartaaat  bailflUag    for   mi  aoethe, 
th*  laaaate  having;  at tor aad  to  bio;.     One  cf  taa  tpartaeate  be- 
came  vacant,    una   prior    to  ft*guet   20,    1018,    the   aefeadeata    k  «k 
pei «*«oloa  of  it,  aad  on  the  data  eeatioaed  tea  praaeat  eait 
vaa  brought.     At  the  trial  ea  etteaapt  eaa  a&de  by   tea  defeadaata 
to  b-va   triad  the  question  ae   to  the  oaaereelp  of  the  property, 
the  elAia  c;xsin£  eede   that   the    juit-cir  la  dead   aaa  obtalaad  by 
fraud . 

Wa   think  it  claar  froa  tha  evldeaea   that  tad  plaia~ 
tiff  cad  poeeesaion  of  taa  property  and  that,  aa  heretofore  atated, 
the  teaaata  thereof  had  aeaa  attornin£  to  hia.       ft  think  the 
court,  undar  the  evidence,    »aa  justified  in  taa  conclusion  that 
tea  antry  by  tad  defeadaat a  aea  forcible,   aad   therefore  a  leeaad 
for  poeeeeeioa  eaa  eaaaeaeeary   (Stlllaaa  r,  Palie,lS4  111,   o~;). 

Th*  }adfaaat  order  r^fsra  to  taa  eoapleint  for   tha 
daecrii.tlon  of   tha  property.     Tha     point  ao*  urged   in   thie  oourt. 


-,- 


tkat    tb*   ar&ar  a«sa   not   euff icianti/  ds&criba    to*   property, 
ftot   :■•--'  I    in    tbfl    MuaiOlp&J    Court    in  any    **y .         It   aay    not    tbsra- 

fora  prep«r2y  &•  oettaiderad  in  0  court  of  riviK.     Arsatroag  v, 
Criliy,    16*   til.  646.       ta»t  in    ia  »6tloa  of   foralbla  tatrj 
dataiaax   tha  ..utsation  ,:f  tba  titla  to  pvoKlftOfl   U  not  lavo3 
La  Iborougals   •atabliafead.     Hullo?  v.  Balkan   Ukf  111.    ISO. 

The  judfitf'ynt  is  aJTfintod. 

AfFIRWD. 


• 


136  -  r 


LODIi    A.    EU8B080, 

D.?f jR-ant   in  grrcr, 

i 
HELM*    K.    W*m   and  ARISTA   W. 

BSRK1Y,  C 

Plaintiffs   in  Error,  f 

\  I 

\  t 


1)1851. A.  390 

J      SJCfrtWAi 

I  I  T  OF   CHICAGO. 


TO8TI0I  CtARI   DSUTOID  TIS  0PIIIOH  -F  TBI!  COWt 
| 

\    Thio    S«s   ft    rait   in   forcifcji?   entry   ead   tfet&iaar. 
Tha  reoard    in  this  c^sa   It   iiW  Uk*t    in  Bo.    1*998,    in  t.ticb 
fen  opinion  heaNfceen  fUtd   thi/day,   excepting    tht    in   the 
preeent  eaee   taeNlUt  *at  ka/wa  ea  "Ko.    8   in   tae  anildlaf    at 
SGB9  Jeffareon  aveili***  __ar.fi   la    the  atfeft*  aaae    tb*   fiat  «*i 
known  *e  "la.  5."      fat  preeent  aaaa  see  tuaaltted   u  e  ,,ury 
*.n^  i  rex  diet  tad  judgment  earj  rendered  in  f-vor  of  th«  plain- 
tiff,    ibe  grounds  ara;ed  fat  reveraal  in  tali  ease  are  the  tun 
at  kaae«  la  tat  oca*  laat  referred  to,   &ad  for  tao  reaaoae 
teelgned  la  fcha  opinion  therein  tee  .Jmdgsent   la  the  preeent 
eaee  nuet  cs  efftraed. 

AFFI:        :. 


o6  -  I 


BEREA1  :    '-  IBtl, 

Plaintiff  in  Error, 


BTAHI61  ;.:  0ROH0CXI, 

Difsnduat  in  Error. 


*5T.A.  391 

BlICIPAL 

C0PRT  Of  CHICAGO. 
I 


MR.   JUSTICE  CLARK  DlilYERED  TBI  OflSIOfl  AF  TBB  CODRT. 


In   this  OOM  judge^nt  jaaa   rfindarad  agaiaot   tb<s 
plaintiff   in  arror   for   costs,    ths   iuit  bavin?   booi  brought 
by  him  against    tha  defendant    in   art  or   for  ooBwiaaion©  illegal 
to  faa  dua   in  affecting-  the   sola  of  a   ploea  of  tee]    aetata    in 
Chicago.      Tea  plaintiff   introduced   in  aeide&ee  a  partly   aseeuted 
contract,   purporting    to  |»a   betdoea  Crohocki,    t  ■  ,    aad 

John   Svatik    Bad    EfO   £vatlk,    in   «nd  by   vthich  Orchocki   aaa    bo  con- 
vey  to  Job.,  ana  £va   Svatik   certain  property    in   Chicago   in   »x- 
change   for  eertala  property   said   to     a  cwnad  by  John  ar.a   Eva 
Cv&tik    la    Indiana.        In  th*   form  of  contract    it  *aa  provided 
that  Sroheekl  aaeold  pay  plaintiff  #150  aad   Ifee  other  partlea 
to   tna   contract  ray  hip   |S00.        This   form  of  contract  wea   alj  oed 
by  Sreaoofci  aad  Jefea  Beatik*    but   aaa  not   sign ad  by  £v&   Sv&tik, 

tbora  aaa  evideaee  leading  la  aaoa   loot  John  ana 
Eva  Sv&tik    *era  Kan  mid  »ifa  ana   that    they   aora    teaaata   in  eoav 
eoa  of  too  Indiana  ftrff;.       it  eeeaa  to  ba  tbs  argoaoat  of  tfee 
plaintiff  in  arrot   loot  ha  it-  >s«tlii«d  to  xeeovex  oeeeJeae«  &e 
ha  allegee,  John  toatik  boo  at  «ii  time  a  ready,  aela  Bad  Bill- 
ing to  Barry  out  tae  ooatroot.       Aa  Joan    iad  Eei  Eoatik  »era 
ovaora  in  aoaatoa  of  tae  far*,   it  la  porfootly  avldead:    laat 
both  of  taei  (r.uat  haves  joined  in  too  eoatraot  to  aaka  it  effec- 
tiva  eo  fax  aa  too  defeadaat  la  concerned.     Frpir  tao  ateteaeat 
of  faota  it  aoald  appear  that  plalatiff*i  counsel  atated  ae  pro- 
poeed  to  aaoa  that  Wra.   Beatik#aa  aeli     s  fcsr  aaebaad.,  aaa  always 


raady,    ftblt  and  will  in;    to  perform,  I  te«:pt,   hi 

R««  K..-.J4    i-   ;  rovs    this,    axuapt   by    tb«    introduction  of   th« 
partly  sxecutsc;   &fr««at«Btj    vbioh  did   not    tand   to  proY«    it. 

The   judgment  must  bt  affirm sd. 

AFFr 


89  •   l§083 

in 

OIITSSffj    "nF£Y, 

Rtfaat    in  Error, 


S5T./V.  392 


£rror   to 
»e.  I)  County  Court, 


WILLIAM   ft.    GFAiiAV, 

f la In tiff    in  Frxor. 


Cook   Courty, 


JHR.   J0«TIC1  CUM    BKUVt&lS  TtODfOPXSIOl  0?  ?H*  CQCRT. 

Bait  w»©  trougnt   by/ tbtj  $afta4aat   in  arxor  ftgaisat 
tha   r/l&intiff   in  arror    to   rsc^vsr    tfct   Mtfntat  of  |&OQ  obtain«<S 
fro*   MM   fattM*  by    tfcs   latttX   in  Acril,    1012,        Btl    tltit    tat 
Ca*ss   u    on   Ml    tSfftasaSt   by    thAah    tht    «5r.oi;i.-'j    hatt    tht    tptitl   Q  i    KB 
l&ttffttt   in  aartain   ItttAt   laaataf    la   iMt   Cuunty.    Florida,    on  a 
return   of    tht  adTaattatat  *ith    irtard*t.      Her   &varnssnt    rat    that 

*h3  tltatt4  to  takt  11m  %m«  adaaata*,  aaa*  lha  interact,  la  ac- 
cordance »ith   tht   t«;e8  cf   lilt   contract;    that    tht  &tfaa&*at  ra» 
fu«a*3  to  r  a  tar  a  tat  aaaai  tpaa  ha?  AtsaaA*  bat  Lattatt'  off. 
her  aartaia  tharat  al  ttaaft  in  that  *as  kaavtt  ■».*  ths  iv^iy, 
Qaai  ft   Fruit   k*ad   Co. 

Thare   ?■«**#    two    tfialt   af    MM  eves    in   tht  Coun'.-i 

*od  in  taah  laataaat  &  taraMat  raatftraa'  la  hat  far©*,       It  would 

»*eR   that  s    nt*s?    trial    »aa  granted   aftsr    tht    rendition  of   tht   fir 

v*raict  by  teataat.  Tna  trial  aaart  tattraaxja4§aa&t  on  tat  e« 
aatf  Var4iat4  aad  to  rsvarae  tha  jud£**nt  th*  writ  af  error  frea 
t'oia  court  mm    tutd   Wit. 

it  a.rs  aahad  to  rattrat  ttpaa  tat  grout)  that  tht 
vaatiiat  vat  against  tna  Kaaif*«r,  taight  of  th*  tvl&aaaa.      fcrtat 
atr««s   It  l&M  apaa  tbt  faat   thai   tat  tat  la  taat  of  ni* 

taataatlaat  tat  tarrafeafataJ  hi  tthax  titatttta*       hftaa  aarafal 


..  . 


•SM&Mfctias  of    tat    rteord   at   ats   of   tha   opinion   that    tfca  vkt 
w&«  no*.  aaalfattXy  i      i...  ?    ■  ■•        .;     t  of  iha  ttidtaoa. 

The  oloaing  portion  ol   lat  ratal]  *  •  •- 

ftodaat    i :...•: .  :    "    t&t    if  you  prtftr  on  turrtndtr  of  thik  I    I 

I   mill   return  your   ftiOQ    -  itt    lntartvt   tatrtoa  at  of  box    aaai     , 
you  lo  take  no  part   la  tat  pareaatt.1      it  art  aat  tatlafiad 
tat  rata  i    taat  plal&tiff  tvtr  taeapttd  tat,  tartiflottt  of  ttoak* 
tad   taarafort  art  ol    fcfct  opialoa  taat    i   eorrttt  ooaelaaiot  tat 
r«»chac    la   ihe   County  rear*. 

Tfas   jv3ga«nt   It   tffiw 

ArrmiifB. 


144  -  ieui 

J.  RICHARDS,  )     1    OU     1  .A,     O  i7  5 

'-   in  Error «        ) 

)    .'  Error   to 
vfc.  )    |  Municipal   rourt 

Of    C'.\ 
CEORGE      .     :  .        -  . .  Bote 

• LIASCS   FUEL   I  -        CO., 

Latlff  in  Error, 

RR.   JUSTICE  CW-i:    DELIVERED  THI  OFlIIOE  OF  TBS   COURT. 

Judgaent  in  garaiabjaaiit  vae  readerod  1&  tnie  o**e  in 
favor  of  d«f osdoat\ In  error,     .-'uit  vae  brought  by  RioaBrde  upon 

&  note  givsn  by  oat  flcaolae  Kslson,  aao  at  the  tins  of  beginning 
of  the  suit  B&«  as  aaplkoya  of  George  2.  oi&en,   the  i  lalatlff  in 
srror.      At   th»   Uks  of  too  eaeoutloa  of  tr<<*  not*  leleeo  gare   to 
R lobar do  a  bl&nk  aeelg&aeBt  of  bio  eagee  ead  delivered  an  aiiegsa. 
power  of  attorney.     Bo  t»o  not  at   tble  tlao  la  the  vaploy  of  oissn, 
but  of  another,   nor  did  bo  at   the  tine  bnve  any  contract  of  en* 
ployseut   sitb  Oieen. 

Ti,s  rulo  le  that  eagee  to  bo  earned  under  us  ongago- 
n-.ant   existing  at    tbo    tine  of  giving   the   ordot  «rs  eeeignatla; 
but  not  jr.oney   to  bo   earned   thsrsaft^r  under  a   na«   ongagoaont. 
Hartley   v.    Tapiey,    i  Cray  565;    Btroaherg,    Allen  *  Co.    v.    Rill, 
170  111.    Apr.    383j    Blafcaalss   v.    Make-Man  TablOt   Co.,    175    id.    SIS. 

As   Re 1 000  hiB8«lf  could   not   .sxacuts*  a   valid   aooigft* 
aoat  of  eagae  to  bo  eernsd  in  sobs  future  engagement  or  oaploy- 
trsnt,    it    is   eloar    tbat   ha  could    not  authorize  or   empower  an  at- 
torney   in   fact   to  Bake    such  an  a-asiporrent    for   hi/!. 

For   tbo  goaooaa  otatod   tbo   judgaent    i2   r-^vsrs-sci. 

. 


139  -  win 

ABRAHAM   SltVtRMlS  una   SJ  )M  ft  K    T.A.     4  00 

Daf andante   in  Error , 

Error    to 
v«.  /)  teuniclp-il   court 

Of  Chi. 


LENA  KROMI!  , 

Plaintiff  in  Error.    ) 


m.  jurnrr  eiARi  dilitcrsd/tki  OPIHIOS  o?  the  cocrt. 

Jud£ic»nt   *fe.a  obtained    18   this  cays   in  favor   of   tna 
daftadaatt    in  ar*or   l&d   aJeiaat    the   plaiatlff   in   arror,    on  & 
dale,  for  aoaaaiaalaa  of  the  daftadaatt   la  srrci   at  atavl  aetata 
broker  a.     eaoag  alltf  erounae  alleged  for  ravayaal  ie  aae  to  tna 


affeot   that  the  fiadlag  of  the   trial  court  ie  not  supported     by 
the  eTideoot. 

Ucon  a   ravita  of   tat   record   #e   find   no   ivM   BOt   of 
the  f&ct  alleged  in  the  ttataavtat  of  alaia   that  the  daftadaatt 
in  ^rror  bad  prodaoad  i  purohatot  for  Ibt  property  of  the  plain- 
tiff  in  err.r  tbo  »a©  raady,    fill  lag   eBd    able    to  buy   tht      roj   irtj 
on  the   tar«.&  fixed  by   tile  plaifttlff  in  error.      It  ie  tald    ,: 

uanecaaearj   to  support    ;bJ  >gatioa  in  Ibe  ttataaeat  of 

clai«r.  by   eridaaot  bttasata   tht    .: legation  aat  not.   daaiad   la 
affidavit  &f  lefanaa,  «ncs  that  (bora  is  a  wit  in  ths  Municipal 
Court,    in  which    the   c«aa   vat    triad,    It    the    tffOOt   that    tvtrj 
ailaaja-tlaa  of  fact  la  any  ttataatat  of  slala,   if  not  d«niad  tpt- 
eifiaalli  or  by  oecteaarj  faapllaatloa  in  the  affidavit  of  aerita, 
Ie  adaltttd.     it  ara  not  ptraitttd   It  taht  judicial  notice  of  tht 
ralte  af  tbt  Koalt Ipa3   rourt.      Bixfcy  v.    Chicago  City  ?y.    Co.,    340 
111.   -476.     The  record  deee  not   ji&cioae   the  ealattaoe  of  euch  a 
ruls. 


Th«   finding  cf  the  court   ie  not  supported  by   the 
evidence   In  the  recoro,   *nc.  f<w   that  rt»»M   Ik*  J»4g»«t  »•*  ta 
reversed   ;.nd   the   causa   ranwnded. 

R8BI    IIS   RttMVfiSB. 


>&i 


^ 


CAROLINE:  KiKL. 

POfoadaat    la  alrrcr, 

R.   G.    IA8SA9!    i od   JAISfi   ».    TILfOB^ 
Latlfft    in  Erroj 

I*pi«  i 

08*11  17,    iuJ 


85I.A.  402 

E8808   T"5   8UP1RXOF 

COO     .  •    COOTTY. 


/ 
/ 

KP.  JIj   PIflfl  -  >IBIOS  ^r  ?s«  cobrt, 


In    this--  (MM   a    **it    -f   srr,i    «ai    takta   Iron    tfc« 
taproot*  Court  of   Illinois   to    tfef  -  k   County 

fW    too    ravisjs   of  &  AtarOO   sntarsot   in  tfcs   lattOI   court.        Tha 
K;ucrsr:c   Court,    i'incii'u    ItOOlf  Rit&Ottt   JarioAiotloa   in   th«  pr«*i*- 
oo4   traaofortfoA  fcfeo  oaao  la   this  cmrt,   in  parauoaoa  of  taa 

Oil tutory    provision. 

faa  Aaoaao  ftaaa  taat  oa  July  ?,   1906 «   ta*  oo«pl»ia- 

ant  Carolina   Kaalj    Mil    the  OOBOI   In  foo   RiaplO  of  certain  tUe- 
oriaoA  proporty  oaA   la  tfeo  poaaoooioa  tfeoroofj    tad  tad  booa  for 
aaay  jroaro  prior  tkorotoj   fcltat  oa  July  7,   1906*  a  judgaoal 

sutarsa  fcafars   ft   justice  Of    ths      MMM      g&laot   \UU    Tor    the   mm 
of  $167.25,    on*  Patrick   KoHufh  ootaf    plalatiffj    taM  oa  April   1«, 
1907 «    this*   jv."  I  aooigaotf    to  or»«   Tracy   Volooaj    that  on 

April  17,    ]  !>:"(   ■-   t.r   :.ctri   t   oi    tao  JaAgaoat   *■..«  filed  in  the 
Circuit   Court   o<    Cook   County   Mrf   M    iXOOtttloa    looaod    ly    thO   clark 
of   tao   court;    that    Ml  Jui.v    19,    L907,    tha    taoriff   looiod  on   the 
bIooo  e;aHtioRtf<i  in  ths  Aooroo  oad   the  proaioot  uck 

v:f    ko  aao  Oaojrloo   ¥orri*;    that   M   cartificata  of   ialo   »*•    i£.«!u<*a 
by  tfeo  laoriff  to  taa  parofeaoorj  nor  ■  Aaplioata   ,u~uf  rocorAoA 
o>    tat   fhsriff  within   t*n  days  of   ROtA    taiO,    »•    roqulroA   cy   la*i 
taat    th»r«   R*i    filod   with   U><*    «hO*iff  on  July   h ,    I         ,  I  ROtfO» 


a.*nt    tl  oritlaf   i«igi39J   by   ffr^cy  lOloOA,   eutfcorizlnp    oao  A.    I. 
T  *Bl£n,    ralaaas  or  r^diy  t*    for  hla.  "aaythiBf  nacae- 

sary  to  i^csrtain  or  proauYO  t;.a  certificate  of  oalO  again*,  t 
C. rclln*  Karl  no*  in  the  boatl  of  tha  nhariff  of  Coofc  County 
&ad    v.-    iu-;    ti*a    to   *«(353(!    -iXjjr«»    I  »Ut   '  |M    *     *d 

SoptOi  ■  bat  s  '.'■  f  t  .ir   TagOfft   sxacutsd   t    rOOOl]  '. 

may    in    fuct    for   tolool    to      th*   ahariff  or<   (hi  axaeution 
for  tbo  oaeaat  of  tao  osoaatioa  oad  oootoj    thi  I    tl  I     borlff   t.nara- 
u;.cb  MMtttll   I   cartif loato  of   sals,,   on  July   $,    *■  Q   ,    i  nd   fii^d 
for  record  ■  daplloato   thoroof  in  tbo  offieo  of  tao  Roeoxdai  of 
D»>sd£   of   Qaofc   County;    that   no    BOtiOO  of   llM    levy   if   th«   a*acution 
»M   giTOfl    by   dofoa&aat,    ana    no    OOtlOO   of    tbO   d&tO    of    thO    tolo, 
and    th<  I    e 01  ,  lalwoat  did   RQt    iaaru  of   thi    BftlO  until    in   tbo  aeatb 
Of  Si  ,    ■  •  .    ,  oftoz   thi   tiao  within  ohleh  to  ro&ooi    thorofroa 

had  aspired.;   that  in  tao  latta*  part  of  fooaaatrj   I       ,       loaaa 
obtained   R   QOftifioatO  of  oalo  and    is   cc*   thi  bolder    thoroofj    that 
bo  oia   oot    obtain   it.   fross  tforria,    but    froa    oao   ;"ichroaa-rr,    the  c?r- 

tifioato  being  oa&oroad  la  blaafc  on  tho  baok,  with  the  mum  of 

the  grantea    thai ein,    Charloo  &o*rie,   and    i*   09*   bald    by    BoAoaaXj 
sbo  ac^uirec  only  -an  oqaitabli    tltli   '•  h-rato. 

The  d acre  3  fartha*  fiado  tbot  tho  proaloao  •  oro 
roaooaaaly  vartb  |4600j   that  thi   traaoarlpt  oao  trraaooaoly  !•* 
oaod  oftox  tba  ooolfoaoat  of  tho  Jadvaoatj   that  it  showed  on  ite 
faao  tho  looao  of  oa  aliao  oaaoatloa  but  did  not  cot  forth  auch 
execution  oad  rotttta  »f  tbo  off  loot  thoraaaj   that  tae  traaoarlpt 
RdB  certified  by    the   clerk   of    tho  Kaaloi] saJ    Court  but  xn 

ooafoxalty   la  tbo  rtaalroaaato  of  tho  atojtuto,   Mid  tbat  tao   fcraaa- 
cript  did  not  oatharleo  tho  looaoaao  of  oa  •aooatioaj    tbat    tbo  oalo 
*38  «»u*   *ithout   noiioa   to    tnt  oefsndant   in   tha   0SOaatloa«   oad 
kaat  tbo  uhisriff  faiXad  to  #*t  off  to  tbo   tofoadaat  (ooaploiaaatj 
bar  aai&ia  of  hossaatasa,    -  u  ■    I  bat    tbo  orOftlooa  war*   sold  for  a 
grotaiy   ina-da-iuat**   jrica. 


AftOX   OtSOI   fAaOiftgOj    It  tl   .J-acr^su    fcfeot    bfet   axiseu- 
tion   is>s\ie<2  ob   th«    IroJMKMTlOt  o I   juAtfMAt    in  f*vor    &f  KoBttfl) 
tOOOt      ,      ■   .    toot    the  eoriific&t*  of   such   ^•.■is    looMd    toerooo 

ao*   biy    by   Bad— Wtt    ■•  •)   StOlltorod'   opoo     siyaent    to    too   ci*rk   of   the 
Nsrt   of    too  amount   of    tha   judgment   in   fnvcr   of  HoHogOj    with   in- 

to root. 

Tfca  on^j  rroun'i  ■totod  in  loo  orgWBOAt  for  roTorot  I 
of  toil  4«cr39  le  fcfeot  tbs  boaootOOd  of  too  OQf&lOiSOat  "oOOUld 
fcwro  booi  oot  off  in  tolt  proooodiag.*  loot  Istoroot  Bodooui 
bod  in  loo  oOflplolOOttt'o  noe'*et«ad,  or  »by  tSO  dOOfOO  okould  DO 
tOtOOldO   r  «osust»    it   not   not   set  off   to  her,    It   00 1    Itotod* 

It    i*  ottYietM    61*1   no  ras#on  exiets   fo*  rororoifif 
too  dooroOfOid  it  lo  oXftaood. 

AFFI- 


$39  -  13;:;63. 


•vi-*:i"it   in  Frrcr, 


J.  t,  Ks$fl  ■    . 

Plaintiff   Is   8rre*\ 


I 


1/85  T,A.  406 

-   TO 

rciPAi  bogw 


ovinias  o?  rr^"  smnw, 

Plaintiff  in  area*  antajraal  into  g  aontxaat  ia  writing 
•1%S    -    •  |    in  srrof  on  £*y  re,    mo,   *«  build   for  ■:    I 

fl    I  building    -<-   ':..'   ran  of  $*%S00.        M   feftia  euaunt  $3,006 
mm  by  fch«   fcaraa  c   •  »imM   t«  b«   |  iid  to  hie,  *keo  fcba 

building   .-.•  nndaf  roof,  -1,000  afeaa  plaatarod   and  $1#&0G  *>ban 
fifilabtd,       Si   §OBB*nOa4     ■  ■    of   ai«  contrast  and 

oentinuod  vari  on  In*  building  until,  as  ho  elalua,   ifea  sans 
«aa  plaatavu&i  aifbla  4;.     .      aiaj  of  '  U   oontffaet, 

JX,000  shicft  man  to  be  paid  -hen  fch«  build  in? 
plaatarad*      ffei  *:y;xu  ta  b«  paid  irfewa  tna  building  una 
uadas  reuf  **»  Suljp  paid,  but      ■  H,0©O  to  be  •  .*.    rhaa 

th«  buiS  lii  rod  *a*  not  paid  a  oonti  .  rcea 

sn  the   r:;rti«a   afeiob   overture  Uy  t  il     tfea      -    \.on-> 

ROOt   Of    tho   job  by  alt  latiff   is   error,        Til*   fettil    I 
lata*  aaunletad  by  defendant  la  arra*«      Tfel*  suit  aaa  brought 
to  collect   from  plaintiff  in  orror  S  «4H£«80,    vfeiob  last 

in  error  olalua  it  aont  has  to  oosplat*  tin  bull*  i;.    aoooxding 
to  the  apnolfloatio&a,   in  oxes**  of  tha  aontraot  pxina*     Plain- 
tiff in  error   ttlad  Li    foi    aaVeff  Mounting   la  .     . 
The  Jury  found   tha   I a tuna  for  defendant  in  «<rror  end  eeaaaetd 
..■  t    tanegaa  at  $394483«       ?o  rawree       J           at  entatad 
the  v  rdlct   ©f  'he  jury,    thi*    Wfit   Of  error   t*  proeeeuted« 

Plaintiff  la  error  doaa  not  deny  that  ba 
the  eentraot  and  ail  it  before  the  building   rae 

corcirlete;:,    but  1 1  I   to  Justify  •  ':    S      I      f    r<  ~  cot 


on  the  gyamtd   U  »1  *    "  I   3;  -ty   th«  $1,000 

«&*£   t&i    plftetarlnj    va«    -~"i  r,i  ^i*ftu      •  ,    tb«?ftfe««,    guilty 

of  the   Fivet  ': «  ■;"-<!♦.,       (Ha  &Ag  ethet  h  nd0 

defendant  in  »*rw    laaleta  *a*1    the    |l,  .'  '    the 

ttir.s   plaintiff    is   j;rror   geaanded    i*,    Banana*     ■  t&4    |  I       "'ring 
was  not  then  finiennd«       Theae  qneationei   M   well   as   the  slain 
ef  1 1  1  i otiff  in  ersns  fet  8«tjrs  aeyfcj   the  parfciea  It  lad 

■  1  jury  upm,  baited  on  nil  tb«  eoap-etent 

•vtdenaa  offered  end  on  an  si  m  nadex  •  ruoilenn* 

The  contract  mas   in  wxitln  'iy  fail 

l    1         te.        gpanifleniinna  *fl   '0  th<f   atttffc   to  bo   dene    *ere 
a.iia  paxt   ef    it.        If   It  uncertain  or   ladaflalte   la     ny 

r  ■      ri,    *:   t1    faet  hae   BOl  oint^.i    ©at,        ?et    on   fch*    'rial 

lattax  written  by  plaintiff  In  axrex  to  defendant  in  arrnx 
••alia  before  tj  .'      ■■'    is  !  :  I  mad  I  *te  gad 

.•  •    itlng  to  ent&xni?  liffexettt  plana  fax  a  building  aae   ui- 
aitted  la  avldeaee  erex  tea  ablest!  Latifl   I]    erxnx» 

,i;.t   (a  «rror  ana  stiao  r '  T'iJ'fc  feify  to  aanvaraaw 

tlane  with  i.i  list  13  f  li  exxex  had  prior  to  the  tin*  the  coat  rant 
tared  Into,  ennearning  **-K  acmteMpiaied  work. 

fjjpen  the  algaing  ©f  tu.  eentr&ot  all  pravle&a  r»ga« 
ti   tiena    ii  :  aeaeereettona  aere  aerged  la  lif   and  wa*«  land" 
alnaibla  tc  alter  ox  eoatradlet  It.      SsSjBffiH  v«  SsHlMEi 

its  mM  mj    Eggji  &  tea&jE<  jLHitl^au  14^  **i.  app.i  a*ej 

CI.  rk   v,   ?-V,Uory.    189  111.,   88? j     7>irroat   v.   1-pThirf.    304  111. 
lppM   3333   flrubb  v,  ;.;il..n.   849  111.,   459. 

Plaintiff  ir;  r-c-ror  undertook  to  prove  by  axpetrta  th< 
0  aid  it  ion  the  piaaieriag  of  1  building  want  be  in  to  talfiU 

ntraet  prorldiaj  .  1  payneat  ot   lifi  00  "ahon  the  build- 

ing in  plnetemd'i  tag  to  the  raaogniaad  9«ataai  in  the 

autldiag  trada  la  (Htiaaga*      Thlt  aaa  »xxa»aowaif  i  i  .. 

The  ru!»f  ni  *t  an  it,  li  aarxaatly  'i  •<  ••     ••  *;  la  rigia 


v.  Joslyn,    If   111.    ftfp*g   501,  -      *  •*  : 

*"  ■  *,*'**iu^s  vjfi:.i-    i   ,  ■    -  urda 

.•  |  rof  rlntn  .     •  r  - 

l|  <*    tnnb&in  ,1   f»i£fiifle«nan   cm    en&ai    ■•        pile&ali    ;-      tan 
txada  or  tatalannn  in  *i.xcn  tan?  .vrc  ana£,  pacel  «nrS  t*&o«  i   y 

re  fi^feilisr  »ita  tins  particular 
1'r.jjft    yr   tanl&na*    »n-tn)1  r^fi.9 

fend   it  an     ■  ■  ;  |   I .    '        -.,  aridnnan   i    I    •••.i- 

■  ibJ.g  to  an  ■-■:■.■  9i   3  :  .-  ,  -  -  mx  and  ana- 

aeotisg  plpnn  vii  ianltt&nd  in  tan   gn&nra]  inm  'nunm  »©rk*« 
tlno  ?tg-Vj.tfcfi.nn   g,  Jo<J^;h  ?,w)po..    334   I1a.,   B4« 

*«  thinfe   tfen  rnir    '  &0889«f  applies  with  fuJl 

farnn  to  tan  c^3«§  b  I  bay* 

^ai>tij:    tan    U    fcJ      ttimtn    giTO*    UW    jury    Ka*    tfe«    fOllCW- 

*tf   the  Jnarf  b?Usvs   in  tain  nana   fros-  ths   vr-'rn:.;    rn&n* 
of  the  aviaepsc*?  In   I  tosfnif  i«  ,,..;,.**  A .-.;    .    :    , 

23,  I9ic»  featwwa  ttennn  parting  »«s#1   Md  bi  tji«   infaadaat, 

then  ynax  panannt  r&onld  be  for  tan  >j  »ians 

t,  if  yam  nalinf*  fm»  i     ?:■'"■ -.r.i.^s  ©I  tin    ayid&na*  in 
tilt a/nann  taat  Inn  cor*r;««*  «&.«  not  ena^latad  by  *.  Uwt 

ihiartnn*  a*3£#?n  ^r^s;  t&e  ari  t  *&«  r 2  * i n*-irr  feaa 

co»pli*d  nita  nsr  part  nJ  II  ,;t,   in  to  far  as  «;.s  acuM, 

at  •    ■    i    plaintiff,  aldi 

:s  tan  plaintiff**  naongaa  nt  aana  an  nw  «d         in  ***o*n 

by    tr,«:    AYl4m*Q$:    r-?,    suf  farad    *n   tfeif   nan*** 

*ftii*  in 'true ti or.  nan  nrynatantn  in    w  tnr  an  it  limited 
u>e  duty  of  dnfn&etnat  in  urtoi  t«  carfaci 

+  r.^ot  »in  so  fan  an  nan  eaulA".       On^  aafty  tn  »  aaattmst  can 
not  nafnrnn  it  agaiant  tan  atnnr  aalnna  he  parfaraa  i*  on  his 
c*n  part*      I*   In  ant  saffininnt  fan  \\l&  to  nnrfnarn  it  »an 
noar   i1?  an  c^n.*      Si  namt  pnrfnm  i^  ^s  ^ade  cr   >4 
ccn^ft.iuerices  of  nln   f:->iltirfi  tn  An  so.        It   i?    I        '    .•  >    i  on 
lion  of  ai«  right  to  nafnena  it,  whntanjr  hln  rallnnrt 
-rfor^   it   oc  aln   part    i«    l»g   tn   siliruln^as   or  ft.i«fcrtiinc. 
Waqker   v.   TaaKci-.    7C   Til.,    53?j      3nw»?gra   ».   :.1__,;  .C.j*.___ SSfSS* 
Sartlntt  A  On—   15"  in.,  iO^j     Poan  ?.  Lc*^y.  M  111.  j1;.:  ., 
-"^i      Sti&ol  JirKctors   v.   fr^^vg,      83   111.   Aij.t    H?« 


m  4   - 

Plaintiff  in  error  r  *■ ;  -  ;t; -=s  t  #•:;    *.i <;   ?ov.rt    to   ifm  rr^et 
Mm  r;ry,  in  »3&«tasee#  fcfeari  st*fe«$&niisd  p«irforH9«iM  8»  feia 
part  of  t&9  8#f&t¥8#$  in  r#ap#e1   fc  fislfifei  .  tantarisg 

'■■'»■  • I  I  f.fhtm 

'^  co-crt  rtftsM4  %m  d«u       'T:i;«   i-  rtie»  r<  I 

oorr«@$  -■•  ■ .  ■   i     .'   ■  "  lit*  .■<  *  *  \<:-h\e  l«  ifea  e  i  ■•■  .mid 

&kV8    feefflR    vivnn.         :^-u;f.:>r<i    v.    rills.    1?3    111,,  ;       ISBSI    v» 

Hansel.   -■  ::   ***«■    >**§      jj^g    Ea  ^'w^.M,    MS  Hi.   A:;.,    ill, 
i ~'i  ' .,     .■■;••;    111,,    -t':U      -'D;U^^,.^»..^l^^,  Zj-fr  Color  ?y;-g;.jl&»» 

For   thr:   ,<jr.Mrs  vol  .•--.**•■.''    &e^   Mia  $tt$£ai9&1;   la    c@r«?9*d 
.     * .■'.  e  rasa   >        s      tog  to  Uio  Stas&si^a}  Cour^, 


5*?  m    1838?, 


;  wmot,  •        J  1  8  5  J  A.  4  0  8 

corroret  ion,  }  l  •       '   ^-'  O 

**•  I  '    '  'T' 

;y  h.  slabcbx,  )  wo©, 

J 

The  contract  »e«\a  vgHiasJ      H    **  rttf»lii*t4  is  tfc**  B«©~ 

•v  SX, .  I'/ii)     v.  -*.  .-]  i  alls*!     ■      I 
.    :'.t  -...   r.ax  ;#«**  payatbl*  in  «*.:,u*l  isaattely  in-.*--  U*t«t«» 
t:    |    he   *&«13    M&9i*t  txp*a*f  *c-.n«y  Mrt   to  »se«td   $8*090  |  <?r 
y  •••:■..  r  to  ■>>.<  paid  en  rwt&pt  #f  tx]  $t  .  t  a* 

tfclltf    f#g«ivf  ftl  CMUHtitsUfeM  7>  on    the  tttfflttt   el    |6tt4a   sola 
during   my  oat  :/<?■-< r  in  txetw  n.  ,       |      •      i         ill#« 

■  ■■  i  «tnd  to  B«il  iwt  &•*•  ,,,coo  *orti;  of  o*jrcfts»cUa« 

ctexiag  iay  one  jraai  ■  ■-.■    ■     ii»§  *l*k  J;<nu.»ry  1,   1©1Q,  am)  a*WHKl 

if  k|j  -  I  I     ill     '  »•*     '..     ,  |       I  ; 

■■'  - -  ■  -  tl*»t  X4C  ©a  Ik*  $lff#jN  mm   Mm  ajte&nt 

Of    hl3     •*}«•     '■  ;     |000« 

Affeliee  tatgsa  hin  itorviev  on  H**«ntb«*  3,  1909*  as 
ttiBttt*   fefetreia  until  on  or  H^NMit  Ce»t.©»er  1,    ASIC, 
*h«n  &«  -'ibrjjr'ioncil   Uhj   MBj  Iftftttftt .        Fcr   tha  f*«*  beginning    .'Hi. 
January  1»   1610,  M*  fal««  Uoxa*  $*8t$@0,39  I         to 

,    '.0.        This   nui t   R*S  brought   to  r«e«7«*  .free,  hla   U 
tj.il  3ef  ici«ncy, 

Kone  of   I  .  |   by  •..<  v^lle«f. 

ri1   c."   i^ri+3    liMlWNii   *'.-t   111  ttir* 

&t#   in   tfe«  IteaieifMtJ   Court  on   the  ol*i»  that    in   tfei   *»$#* 
ti;tion»  preceding  the  grafting  and  ex»ow*.ion  of  the  Aritt-en 


» entrant,  *jp|>«ll»i»1  ts*»i*fe  foi  i    ft« 

••11,   Suring  Ik*  life  01    '.  /rsct  li&«a  cf  suits,    i 

h  ftUS  rait} 

'     ■,„:.  :     ''■    \.\  ■  |    I  '..     !  : 

for  the  Bnttr«  tiM  tariftf  *fci«fe  *pp«ll* 

but  hri'.j   wi1  '  rket,   nithattt  bifl 

oorisw-t    M  '  5        •    •    .  '  ■.••en     (        di 

un'er   *.>•  ■     M    f©f    I    "''-   I  B8^ll»|  i  i i 

fcfe«    9C     ":        '  "     *  I    ^y    «0?|**Xl«t    ?®*    tj.O    '•;:.:!«;       thvit 

IM   •ith4?ft9H2   o*  that   Mn<!  ©f  •%!%•  ftM»  fth«  (Bft¥fc«t  ruined 

the  fettftl8#M      H      llftfetd  by  ftg»p«2l*4  ??•;:'   rreventaO   hira  frew 
i$iag    *.?.«    ••&«•*    Of    fettftiJHMIi    ,1ft    feft4    .J",cr:*r.-''.Ot»^    fc< 
•felO*     .  Ml   d«S0«    whftroby   hi  -:;<-\lf>A 

to  •tauttSga    ;H    further  9ttQ*%9   to  B«ll   £$<&•  un  hit   the  9     :- 
tjpftrjt,      r«  Bint  fii«4  a  oiutre  f#»  ••$  eft  fair  fc&«  a»©«»t  of 

;9Wrf[  •**«•*  fJH*  October  1,   1$10#    fc*  8%m&r9  1,   1%12§ 
on   t&«    theory   th*t  &•  btfcd  lw«9  ; -revolted  frets  per? orbing  his 
ooatr'ict   by   tfet   Mt   of  ft]  r -^li.int . 

The  jury  femttd   the  l^suem  *gv*in»t  t.       An 

i     1    frojt  a   ju'5«s*:ffnt   en   tfe«   verdict   brings    I  i  re 

for  revie*. 

At    tha    1*1*3  '•;!««    **•    rnruMU^}    %9   [ rovr-    CCT1- 

vers-'ition*   wntoh   it    In  sSsifiMd    eaciirra.i  before   |&f    xmiFftat 
■sjjin  »i»n**1  &&&   Ifcftt    lor?   Bf    *o  1%,    to  ifeow  tblfcl   *pp«lla«t  unicr- 
tocV    to  fwrslfth  t&«   tl«4«    in  Rppt}2***l   territory  a  $18   p*f 
flUit    list    o.f    5O04*«        ft  'O  i^rr.it*«.;    to   prove    t:.    | 

illftBt    ^Uv>d    to  p«rf«am   its   oontr.se  t    in   fcht«   r«ap*at« 

8c  itt«  p%a  to  justify  ta.it  oewrftft  mi  !&•  ttaory 
ftfcftt    fcftril    *rittsn  contra-  not   aoo   ski*   ftot   inter,1*-.,    to  ba 

•   final   •%*t««tftt  of   th«   viholfl    i    ■  *    oot^een  lft«  pftrtio, 

pftrtlGUXftrlf    rtfftlHrlfta    to   %h«   0 1  %■  «ft -^    Of    |«fld»    <  I  o  b# 

ftavftlthtd   by  ft^»ll«At    for  ftpf»ll»«   to  anil.        It    i^   Btl]  iiiat»d 
ir,   Uk«  oorttrao*   th..t    T>«rty  o*  th«  •••Oftd  r^rt    («pf«ll««)   fur~ 
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tfl     -     fcgraan    I*   MMI    tt»4*f    fcft*    j*»«f    3    ."■  i  •  'otiOh    Of    '.;.«    r-rty 

of   tao  first  part  C*pi    tlantS       :   '  I'    •    <i      I     '      ■■'•- 

juaatlaa  atta  aai4  part?  ©I   11m   firai       i ! ,     la«   •  ■- 

the  priOOS  aad   Uj  or.   %&«   t#IM   iaoi  goat*  V   0?   t&<    party   Of    '  • 
flrut  parft*«       ?;,.:>  slaia  aaaai&f    »f  taai  otifmlatloa   l«  that 
Bpoalla&1   was   to  be    MM   arattOf   af    las   prlaSi  h    .  rui 

!«' or,  *Ma£  i\  itt$al<t  fea  •ala'  by 

^#  aara  OAratfall?  sxaaiaad  i&f  oatira  contract  audi 
fears  »«a«14«*a<i  il        «         ?t  ?r  las  attarasy  *&s  4r«w  It, 
t&sat  ■         al    usa  4t  watt  \ru*-nt  by  f&laa  it  ap&asra  is 
oraliniaary    (raft  of  11  »tjte»ittad  fta    i 

who  *S8t    ever    11  ttati   MSB?  c!...;!)^s   gj  .,     j,j|- 

oratad  la  Its*     raft   Pii  tilj    ■  tid  find  eotaiaa  Is 

ladloats  tr.  *t  u   va«   Intandad  Ic   Is&rf    ks$>  |  urt  lira 

trast  af  snpldyssat  rsotiaa;  in  parals.       On  la       tnti    rr, 
bni  art  lwi>ra«aa4  witu  Ita  avi4anl  esBg&lsiaaasa  »nd  task  of 
Igtsity.      fa  oar  niads*  it  teas  asl  eoaa  eitala  say  ax* 
o«    M:t;  4  ■:    '  .-       ..:t:i\   ru3 d   Ifeat   prshifeita  or:.  I  origans*  from 
I  rsasirsa'  to  varyi  lat,   i  r  i  q  j  ty       rrlttsa  eo»- 

li    >t  KtBaaaiCBOwt  in   I  to  Isros*       SiBSU&l  v',:Ttfc  ,  ¥».T-a7;<.-'A.*-.y.» 
ltd   Hi.,   REli     Bagjal  ft  faaM   S&a    Si  v;ui  recipe .   342   IU.,   I  I  . 
fflia  tridaaea  rsoslvsa'  of  prior  asgeti*tlon« 

■.:  Lea  :.:■•■;■_•'.        '    -,:  igfe  au  agra#» 

asat  oa  I!      -    .. 4   of  ■-.♦.   Is  ftarnistt  for  aia  ; 

|18  j»  "  ftlaarly  »a  ittsapt  tc  wtrf  ilia  ♦■nraui 

af  ')••      rltl  trasi  by  sal*    »f$>sll*s  bound  aiiosslf  to 

•al]     I  i  risas  ■  •■  I   I    r    •  to  ba  -!^<;iMn<it«:';  , 

aat  ivpraparly  Bxteittad*      i|i^all«a*«  eiaiai  of 
not  •npportaa'  ar  aay  aoapatant  ari4tno«  I    trrad 

in  i>o<:  oxslttdln j  it   fraat  Wr«  aaaaidaratiaa  af  *h<s  jury. 

If  iaaai  proaioai  ,  illaa 

ra4  to  rely  oa  taa»|   it   mm  hlu  ilatj  +o  too  to  ii  that   they 
were  laoSttdati  ia  feaa  writtan       ntraat  final Xr  «x«ciutad.     Fall- 
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ing;    ll    ',1  |  ■■■■';.>*»,    *X0«jp4     '  i  ;»   by 

'■       -       I   f  ■•..;«   ©If   re^fowi    to  »|>|>«|^«st    i  M    f«p 
ttf   bvt«9fe«        The   «v\  ItflM  ci?. .  rly   Mftowa    i    ?t{  • "    '■ 

'„;,    r«e«¥«*    i.  ...    :r"    Ifitf    ;■;■':       '  .  ~n.      The 

ttrrdiet   c<   th«   jury  *M   r-Jr^iy  oo'.tr.ry   to    I  .„ 

-..-  .-'.. . ■».■  «.r. r-;f-.  is  nit  ruling*  Hurt 

m   th*  .).;t;,i  talon  ...  •  r !&#&&«  i    .  totiflaas 

RAVing     •'■    '•«   KM    I  -'.•^•'■'    B]  .in     -or    !H»t-»Qf$    »r«  :■      I     '      I 

&&%  in  •   i ■  * ' h  l  ■  I  ■  •  i   I ■■  I   ■  ;■  I  an  o'  kha  net-eft 

rill  b«  iltKle^twl  M  tfe«  n##t  tti;-l;    It  li   on »#o*  (  i  i  -y  to 

i  ■ ;  -.■  . 

-  >■     Qt    tlfcfl    ':•;■  x:A       I    ';:.-♦     i1,     '!.<  r;  .-■■••-.■.?«  , 

tad  ifee  8«rct«e  la  i  ■    •  .   '  t        :. ■•'  h«* 

in..«,  -,-■    i, -.-.,.-,'. luteal  with  tire  vis**  h«3  ■•,.. 


-  I 


.'■■■-•-,  Jr., 


,  l45T.A.  410 


"    I 
.00. 


.....  ;.,..T^ 

To    t*lfS  ■  -  .  '  I      '   ■    ■ 

«•  lainl  Iff  ia  ax  fit  sari    -rose 

tfeia  ccviirt,        l**ta<r    '.  »•   pfcfcfl    M    Bfff    ■■'     ' 

i  •  as  atatiaa  of  ,,•"■  '    itriekaa  fi   a  ril  Utia 

003,7*1    '  !  A I    ".  ■      Ml*    tattfl    fllag     Ul    ti»4  .    •     U»ip&l 

t,  I,    -    .    -    fQ¥#a    BC    .-  B  Ft    af    t&f    ;;:'.t.i    la  I&6    04MM* 

*  ;  nyU.i 

v>y  taa  aonaan  3 aw  raaeri.       All  1  ppor  hera 

v     •  ■-.■•-    -:    .  -  :     only   hy   HUi   o!'   ave«i  '  \ 

I .  ic  raj  or'-,  I  l  la  tfes 

rae   r4. 

fcka 

..-•-♦    I  •■■-';• . 


Z71  -   164       . 

9*   BEI&ga  JOSSflC*,    /...:.;■.'     -.7-. «.::.-    of        jl   O  D     1  • /JL  .     ' £  X    X 
feha  Satata  of  Villi ^m  Past,  stsaaaaad,   J  r 

A.  |  elli  c,     j       APPEAL  : 

CHICAGO  BIt¥  MZ&1  ST*  EQJPS  f'T    TT. 

and 
8Cnr#;.^-'r;T:;;  $   SUL2B;  RO'H  ^WaKY, 

Apirall&liia,  p 

*:.     :'-.-  Si  .      r    «fcl  Ilia  ??h^nsciui. 

?.«!?.  ;•;■<:  ?£cr  Qmspsmf  fx>?  5X0, COO  for  aegll    >■  '>     •        I        l&e 

-.   J..  of         Bllaa'a  lataatata,  tiilia»  Pa  .*.     i   si    o©«j    bj  h 
rrosftouted   its   attpasata  .  ,  ,  -   .  .-en 

0M4tt%«ti    for  Li;:-n;.:  I         ;.:-r-.*ion  and    sill  be   diaf&aatf 

of  togoth^r. 

Th;.  ..  ,  -r     04     ■-.     rgnd    lis   *fes   $38ll  ration    ia    tl     I 

lha   raii^v  ooznvmy    «c  eatttlaasly*   wattJSgftall*      -  :    ••   pllge&tly 
urcve,  a^sagad  and  epara*a4  ita  acctala  6**  tq  on  afeiea  plain* 
tiff's  Istaatat*  i  -  ii    ,      ■■      as     a  I  Usa  Sehttar&sao&ild  I 
Sulzberger  Ce&r«»y  so  eauralaaaly*   vratsgf&lly  •■. :.  oil; 

ufcve,  M38a*ja4f  ornr.tcd  tusS  ocs  trolled   its  certs  if  :nd 

taaa  of  fcoraaa  thai  t&tcsgfe  tha  aaralaasBf 
v-"  bcth,  plaistlffa  Ifttaatata  «ma  streels  b? 

.veal  Isgvrica  fror  -*kich  h@  £!«&.       &a  la  tfea  Soli -./■-- 
lefelld  fi  Solsbargaf  6 Bog  r.y,   11   U  fsH&ax  a     r-  .;   '■.    !    lit 
taaa  waa  Jaft  aBfaataaad  audi  aa*tta«£ad  It;  fc&a   -■../••■:■*  in 
rislaliaa  af  tfea  city  en&laaiioa* 

Briefly,  the  »SM£i*fmtaa1  testa     n   Ifeat    I  *e$ 

aaa  riciug  on  tfea  front  rigfct  hand!  *$a$   -f  **w  ***  La    ..  ,--ticn, 
aa  it  reus  balsg  r^3  »f«s5tvsrd  as  a?t&  ata-ast  La  tfe«  Git*  of 


OfefaagOi    004    that   ot   a  j:oint   f?00   30   tc  75   foot   ooot    Of   Stat* 
*t**otf    it  oollidod  with  WW  i   Of   too  Sofearariioitoilet  A 

SalOOOlTfOf  ftaapasy,    .-.  na   t*&1    in   too  collision    ti 

roaolootf  lajartoo  fro»  ofeiofe  bo  etioct. 

Ta^  daoidott  oaopoadoraaeo  of  to*  ooi4oaoo  ootateliofeao 

tine    FOllOfflOf    faotO*    wiz.t      Tfe*t    at    •  pO&fiff    toOOt    &Q    foot 

west  of  th«  oaat  owr*  ilao  of  Rtato  otaaoi  too  teaa  of  too 
•o&raraaofetld  I  Holoaovgoar  $oo$aaf  ttood  teitettoJ  la  s  SfltxfB 
oagoa;     too*  too  rlf  oeaaitting  of  tois  toaa    ■  mi 

tSaattOlf    :?C    f««l    in    lo&gtfcj       U:*4:    to«    «0$QH    •'  BOOX 

to*    north   OttSfe   iifi«    Of   ITtfc    OtSOOt    wfto    it«    rs:*r  Olid    to   too 
eaat;     th-ii  too  front   ead  o.?   to*  oagaa  «*o  oligfet&f  favtfeo* 
from  too  OOfto  curb  of   too   OtfOOt   toaa  Ho  root  end   »aof   but 
far  onouph   freifc   too   Otraot  0*0   track   to  rarasit    too  Oftf  to 
jaee   aitb   oaftty  to   too  p«».*0«gatO   thereon,    InolOgtSag  those 

ing  on   too   OtopO   Of   too  OaJTJ      toot   too   tee****   oam    turned 
*ith   tooix  feOO&O   in  n   QSXtowoatOX}:?  llreotion  Rad   <*ith   tooSt 
front   foot  on  the  «id«  walk;     toat   too  *00#«0*«l  o*»0  oo«ttl  on 

to  aftxoot  oot   u ■ :   -i  on  toaf  our  otepfotf  on  the  north  old* 
of  i?th  street,  he  •:? lighted  tfcoxofroa*  aad  roi  ooato  ond  *«mt 
to  the  front  stat  of  too  o*»  on  which  so  rooolvodi  too  Injaxioo 
oanplftlsod  of,  nfrioJi  oax  mo  tooa  paoofaf  **»t*axdlyj     toat 
tea   got  *$HM  too  itOj)  of  the  c#r  nttOO  too  oar  aa*  in  not i 00 
oad  toon  it  ooo  frooi  5  to  25  foot  ooot  of  SJ  p«l»t  OOBttl  of 
of  lote*ay»oa&ljtd  A  telaooxcax  Qoopaaffj     toot  at 
1  alf   HMI  aoaoat  kO  gained   the   OtOg   the    'river  Of   the 
toaa  I*  (taaatioa  itoo  bad  dxixoa  too  -ts»o  to  «  point  os  too 
north  ificio  of  4?tfc  street,    Imftdifttol?  a«¥to   of  afcox*  too 
deceased  )^et   hisj   injur  Ue,    oad    nad    loft    it    ft  UOTO 

aafettoiboA  wri  aaattoaAoA«   ddlo  feo  wNrt  into  aa  oAjaoaat 

?»iloon  to  (ot  t  dxxnkf  hM  I  kin   »ttoatioo  oallodi  to  too   r  wl 

that  tao   H  ■  tew    rotten  optOM  too  otaa  aol*  '     '   ^^  toon 

•i«3nt  cut    ■.  ■   I       fctoa^tias  to  book  ^ h<v«i  off  fxaa  f:      »i4o 

fOffoad  t:  i     •  it  too  dloooaw  -.     o*»  on 
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a&lob  hi  n«i  riding,   tafllotiaa.  fc&a   Irs^uriaa   froa  ablet,  ha 
lllijij      ♦.,!■-    fcfef    ,   ttirm&i  di!   not  hova   tint  a/tor   li 

•;   Ifi  bail    into   fc&4    ^r;1'  tm  ii  t   Mid 

Ifea  &iiaaao4    10  prawiBl   thfi   iOlliaiiS  by   tho   oaf  nn» 

alibis  hia  aa*irj  :  as   rsralng  a*  raa  on  to 

aal  lhal  I  '    la  bi  b&afcad   lets  +v.;    iIin  »l 

or  iwrtfli      la  thai    il&ta  af  *fe«  raiif4  a  fi«4l       -     I    '- 
railway  oa      ■ -.  prill?  o?  ifea  aat  •  ad  In  '.;.- 

tael&ratioa  La       i        ^Xy  &$ai&al  ln«  aaigM  aa« 

La  thara  aaa  *easa   lot  "Hot  in  ( :...  ;a  on 

«o&*  of  Ilia  fovagoiag  ,  «a  faal  U 

ahoae  pravisaa  1%  *  ;    nalaa  lifiag  by 

'  w.  avid*  toa  La    'ia&iits  ifea  li&wajraaekt&S  A  Salsa  *$$!*/ 

guilty  or  I  ..<■        x  I   : ml  i       i     i  ,  ad  La  the 

daa i-u'-ition,  -wi'i  sfflva  Iti     |  ?    la  la  i&ia 

Uaat,    M    it  ^)r?j  not  to*  Ilia  fail  lit&t  g  }$iftt  Jadgi&ant 
i«>  a  unit,  .    -s  ||  is?  revartid  an  lha  I  if  e&a  $•?•&«• 

a&nv,  ii  aiwat  be  vawaraad  aa  lo  all  dofandftnts*      y^iiny  v. 

X 1 3. .  T;r.n;q  Oft.,  176  in,  Arr»»  Mi*  &Sd  o^'iS'*  M:cr<v  0il«d« 
A  fsswav  Jtidgsittl  Ir,  this  cs«e  s gal  aal  l&iaa  a*M 
cct'iy..  ■  ■.  ravaraad  oy  Ilia  Appillatta  court,  because  fefeiira 
*&a  no  pyead  lhal  ma  vmiaji  Paa.1  if  w&iaa  aatata  appal lia 
was  adftlAlatratis  aaa  lha  aaarit  Viillaai  Pa*l  aliai  aaa  iajurad 
la  tin  aalliaiaatj  or  that  ha  diid  of  the  Injuria*  !&•*•  r»- 
c«?iv^ri  audi  ifea  a«%tti  saa  ravaadad  la  the  iapawlis  Sour I •    8m 

Johnson   v.   C.,.C.   Hv,   Co.   k^^,,    13$  III,   At:?-.,   4«.        Appillai 

aaatsada  ,;  H   hy  raatandlac  lha  oa«e  im  Ip^illati  Court  da- 
lajRaicMN  Ibal  lliara  waa  aviiiaii  in  the  raoori  fi^:t  mralal 

ing  by  tne  jury  *';.   I    '        i    Llwty  oaa^paiiy  sue 
:uiity  of  iha  aaslifiiitia  al^rgai  La  ralliSi    ■«,;  ih*l 

auito  iitiswiaallaai  aaua  rc^  jjtfUajj  »■  ai   Iba  tagpaiii* 

Oowtl  aad  on  khia  ccurt  in  all  taa>ai4|Uiol  rrocv'-jiv-u, 
oitaa  Tnrck  v.  c.  g«  i.  >  ?*  Ry»  co,t  |aj  i 2 i •  ^rr.»  ^saj 


gfeSBEgJjja  County  y.   n<>Qd.    106   111,,    Mi!}     ^orld'a  Ccl.   ix. 
Co.  v.  Uh Uh.   ^4  111,  6>6>4  4S5)     SslJBtl   v«  Slflga*   ;':;1  m«» 
In?;     TV>ri«ho  v.    Pf;ci oho.    99  111.    AfT.,    044}      *71-«yton  v.   gS&fa 
IM   111.,    €03 J      I.  J|   |j   ft  p.    fa   a.roon,      169  111.,    247.        If 
tho  avldaaaa  la  fch#  raaaftl  aa  taia  it!  no  mi  ?.     mum  aa 

t;. ■'  t    in    MM    record    SOI    fcfiB    fOnMX    a&J  B&l,    ItMYB    »i 
favaa  in  lata  aaataatia&j   but    »«Qfe   J. s»  »$t   the  aaaa*       Tfce 
raae*4  ftiaalaaaa  *&**  tbara  *•**  two  tltaaaaaa  »*  lauat  wfee 
teatlfiatf  a*  $&*  laat   trui  to  antarial  aarttava  *nc  vera  not 
Ballad  :-t  taa  femay  ferial,    tai  alaa  fcfeal  aaa*  af  '  n    aitaaaaaa 
at  tea  laart  trial  %a«tifia4  la  aattata  a«t  taatlfiaa*   to  by 
tarns  »l   Ifef    fMMS9    tfinl.        The    -urrtf&s  Court   baa   f7*Q&efttly 
deciriftd    Ihfct    1KB  *A    U'ibyn*!,    tfwn   on    a    tM9A4   API        2 

9    BB&M  8A«d|    MOB   BAW    r«COttr»«    8»ly    to    t&B    record    pf«*. 

aaetad  on  taa  paa&taf  *$aa*$*       JBttlgJU  SUJI  ft*  S<  ft»,5fl»» 
S14  lU*  1   *§|     0.   B.  I  Q.   fi.   |a   |fa    fa   Lf<>»   i?  111.,   #S*|  8ee 
Biaa   I'U.   Cga.   Ii    R,   Qo.    fa   ff'X."<j,f<a,      188   111.,    I  IS,    in  oon- 
aaattaa  wlta  Dm  aaaa  aaaa  la  1S4  111.,  508,  And  "^i<m  v. 
Sullaa.    839  111.,    31,    in  connection  »lth  S.uIIeb   v.   mg&ISJi 
816  111.,  ?s,  *feara  the  facta  (Madia***  by  the  raa*?4  on  a 
aaaaaa  appa&X  mm  a*2€  ta  wrr&nt  a  iiffataat  aa&aluaiea 
fro©  t&aH  -,Moh  tisn  f:u^H  diaalaaai  toy  the  record  on  1 
&p$>a&l  *&£r«&ta4f    .'  tftB    motion  Bf   the  co.rt   an   th« 

first  .^iSrtl   aa*  --iiarer^rdwd  by   t*B   aaaa  oo<;rt   aa  B   B*aaa& 
I . 

ItlWWI   la*   verdict  in  a©  fof  a*  it    fine;  a   MM  Chic- 
»^o  City  Rnilwwy  OoKf^ny   niUty   1«?  iMRlfABtly  >'-;j:..inst   thfl 
•B&gfet  of  the  evidence,   t}\fi  |udijMMeit  i«  reversed,   RSd   tft«B» 
auioh  a«  Dm  ripht  of  MM  ft|>p«ll*ii  Cewrt  to  rcv«r«©  »1%B  B 
finding  If  fMt«  B.B  to  one   B^f>tXlaa4  ;5n:i    vKvzzm  an 

a*  tc  another   iFpi»ll*»t  la  ■  3»lat  |a4f»aa4  Ib  aatftBMtly 
tovibtfni,  the  •&»•«  will  aa  r««*»<B^  i«  la  aat*  aaaallaaia* 


-     g    m 

Court  »•  to  l&t  B&leiMg*  r:.-x ty  R^iitssny  5«wp«»fj 

been  feaarl   »£?i*ttt4   VtA   ft    'ctriu    ©I    |fe«  •«.$£   I  v^rte.i. 

Tfet  jiwigwiBt  la  saw  r«$4  •  ■•r.v.  Mm  mimm  -; 


:S3  -   1-5348, 


ft^  T.A.  dj7 


Baf*  M       .      t,j 

a*.  U  •   t  •  -t?t 

?!  tiaHff  la  R«r«r  J 
f 

«%•    W  '!  KWO  J?. Trior,'  7:-:;7?  ?. 

F3  pjgtlff  la  areas  eata**a  fcla  plaa    i       adUty  to  aa 

infer*; .-ttion   fiiad  ikg&iaafe  ilia   Is  tSe  KaatelaaS   Bator*,    La    ;:.ich 
1 1   ••■■■■  •     i  &«/**sm  liw  $|ggt  jjsg  £Uas3i  **f  -:  r   !  •■-  "/» 

A.    D.   19a:?,    rt    kfee   Tlty  of  Baia&§«,    ifcrn.i.,  •. 

■  .,■■:  ^t*aa%  ct  l«|  il   gaa*$3&a  or  peiraaa  tiaalag 
l«$al  a«ai«tf  af  ata  fciaa  said  I  tat  aag- 

laat*£  or  teMmtym&t  ohUd  £14  j.-r.ctmily  sag  *ilifu.Uy  «c  «3ea 
aata   tfcat  aid  Jir^cliy   r-rc-;;ue«,    prowls    -  -i:;ute    ^c 

raada*i*g  tfee  mM  Sasd  BaaJtaall*  i  slaa*  a&IM  aa&ex  Us*  *§• 
af   •avantaan  yaatra  to-*it  faaartaaa  y£«?~  gagsaa&aat  gad  $al$a>* 
9**at%]  aa&tr&r!?  fca  tfea  >.?  ■  t.-.jtf,  »*•*      *To  *aa  aaalaaaati  by  the 
aaart  to  aaafiaaatt&i  la  the  Baaat  ef  Ccriaation  at  lafea* 
tc  fHv  tnn  cro^ta.       He  no*  aeataa&i  ti»«^  *fea  infarsaliaa  in 
laaafflai&aS   fee  aaatt  la  taa  gudgaasl   for  pava*s2  raa«aaa« 
Pirat*  aaaaaat  he  I*  therein  aaavgsd    rif*    i     in/    ;cns  •aaea 
BOta"   tfeat   did    iiaaetl?  contribute   to  r^.n.invim.  the   said  !&?$ 
Baalaall  ■  ^epasaast  las*  a&$3Ut»  sfeila  itaH    I 

>.et3  »!?r#    is  aai   ftaaraadt*        if  ■'-■•'»    aaaaaaa    11    I*   &at    nYsrra4 
t&ai   tax*  ^valval!  mta  i  -t,  n«gl«ata4  a*   telle  iwnt 

chili, "as  g*fla«j  by  t&«  statotaa  of  t&ia  •«      Third, 

...     Itat     j-'-TU    ;:"-;  Lwail    IK    ftaajflrtftJ    to    b-S    1  ', 

"2L"  *alla«eaa*  oktM,      :     I]    I  U  it  iapaaatala  to  tall   tfcatfea* 
it  la  s!UiiM3d  by  laa  fWaia  Ifeal   ha    i  tavast  a»  na£l«ata4 

or  Aalta^i^aat* 


-  a  - 
Fourtt,  bmmm  obo  lofor**tion  ftailo  te     '    to    -       :   etc  and 
conditions  frots  Nblob   too  |  '■■■■■  Mfcoo  ©«3n»i«doi  obxd   N   Iwoll  rcao 
.-.  •,         -:;<50t«4   or  &Oll»QOOfrl«       Go    fcfefl      art  .  -at 

in  error  11   I*  iaolotod         J   '•      ioforostios  fl    I   .  ■      .Uy 

in   the   l«ftfpiwffj   or    'he   otototti   oro    liltfl    febs     :■.         18         .,    ■       -    - 
■   ,    I  eient   oado*  Motion   '.38,   Gfeootor  38,    It,    3., 

1    in  An?  evi?nt    the  OOfOOtfl  oosplaiaod  of  c^n  not.    be   taken 
OdvofttOfa   of   for   ibO   first   tiiaa   i --,   $00   X  poll&iO  Co:. rt, 

Th*  loort  contention  o^    !i-<"/-:;  KoJtt    it;  ottos   lo  correct 
00   to  «11  defects   in  tbo    information   fcbot    10  not    $0   to    fcbo 

SOritO  of   tbO  OOOO   oo  IbO   question  of   ti.fi  guilt   or   i  rins- 
es nee   of   tbO  OOOttOO d«        People   y.    'vroa.    10]    111.   Arr.,    6669 

»oooo  tbood  oited.       if,  booofoc*   tbo  laforaotioo  obaxgoo 
no  orlonl   or   is   la   Otbox   n.  ,:    frto   E    1    iiy  defective,    eaoll   fofoot 

rit   of  or*00  oftOf  a   ploo  o£ 
gOllt?,   ood   ro  gojr&lOOO  of  s  i  -.-■  '  .     •    tbO   OOffiartO&Ojr  of   fcbO   &afoso*» 
otloa  *oo  Is  oog  msf  toootlonofl  in  kbo  tart&i  oowrt   or  net. 
Kla^naki    ?.   P>o?  la,    fl8   1X1.,    431  i      j*gOJ£|fl    v»    !&!&&»    *^3   Til* 
Apo.,   3G£;     Moore  v.  Pgjffilftj   r"  *Ji  •  *PP»»    *;'7«       •*•  »!•• 

■  -•.,  lo   v,    rr .tpt.r.4n,    100  111.,  .  ;;ii|-..;,in«  F^rry  Oo.   v. 

re  or  I.e.      1C1  111.,    *48£      ?*o:  U    ■/.   Zlotnickl.    346    111.,    19ft. 

*fhe  siafmto   on   Obiob   fcbio   rrosecuticn   «r«8  baaod 
raad©  nn  follows: 

"Any  pasomi  or  poooaio*  Of  logo!  p»fdi*»,  or  pofoob.  bo*» 
L&§   too  oooto&y  of  any  &o$eod*a%,    oegiootod   or    Lai  In       .i    ;hilcL 

-'inR't    by   the    ItotodSOO   Of    fcbla   iifito,    m   any   Oth«V   r^r^on 
*ho  ftfeftll  knowir^ay  or  ■siiafuily  eaooaragOj  eld,  ,       «t 

of  OQfUtlTO   ^t   SO0B   st,;t„g  of  .iftrcadarjcy,    sogloet   or    iciiniu^ncy, 
or   ®h%ll  knowingly  or  willfully  >.to  oaf  a«t   or  OOtO   '...  K      ircct- 
ly  j -rovivce,   Of OOOtO   or  contribute   to  kbo  ooadiitioao  whiok  rsn- 
dsr  (liMiTi  child  i  &*$9WA*8%9   n^riected  or  dOlioSjBOoA  9b  114  aa 
so  doflood,   or  Hbo»   oovisf  too  custody  of  **'.>ch  oi.ihi,   eballn 
•boa  oblo  to  io  «o,   oillfullf  oogloot  t  «-hich  will 

arootly  tern    to  ;r?;vfsnt   ftoofe    ototo   ^r    to^ORdeflOT,  ot   or 

a^lin-iuency,   or  to  lOOPfP   W  tlOAO  obiol  -     mob 

,;,.iii   either  a  «L   dO{HlodOKl    M     toll  I      Bill    Shlld|    :-»a 

fOOOid*    00  oil  if   Of  or,    ood   00  conviction 

ti^rsof   sb&22  h^  poorlabod  by  g    ^ir,e,   of  not,  «crs   Iboo   fc«0 
boodrod  iolloto,   or  by  ip.rri-ions^ot    ir,   fcbO  eooaty   joll,   hoeot 
1  ooroootloa  or  mnrkboooo,  foo  aot  ooara  tboa  toolto  oootbo, 

cr   both  by    -such   fin*   osd   loygloOnoiTl \B *    sto.      ^ftn    Action    :    ..„ 
So   ;  tcr  38,   8«fd*0  Hevis^d  itatotoo,    1?>U. 


-  3   - 
flfc  tt    teeti  m  m  1 1 1  It   »  aiedaaaantl  *«  knowingly  or 
willfully  ;>o  nay  aata  Ihat    lireotly  produce,   promote  or  cea» 
tribute  to  the  eoaditleaa  ahieh  reader  a  ahiSd  lent, 

neglected  tr  deliaauUBtf    ot  to  knowingly  Lfully  an- 

B0oy*g*|    ii4|   aaaae*       Bt  or  connive  at   aaal      I    ; 

I     B         »li80JUea9f4    BJ   .tn^i'mi  fig   the    it.-.  &U.tej    ■■■ f    *hjn 

■azrin  »tiep*adeft1l  anila*,    'neglected  ahiid*«   una 
*<t«llD4U«at  child*,   are  defined  in  Section  IRQ,    Shepter  33* 
Burd'e  3.   B.,    1S11,    M   fellcwei 

"For    fete*    pUfpOBe    Of    tftiB    lOtf     the    --oris     ♦■">■•:-,.  BE  t    Child* 

aad  'nagl  acted  ohil  \*  she  13  eean  nay  wale  ah  lid  »ho  #hile  nude* 
Uie  age  of  seventeen  yoaro  Of  icy  feaale  ehlld  who  ebiie  under 
the  age  of  eighteen  yeere«    for  nhy  reneon*   li  te,  hcase- 

Ifssi   or    *b&ndO»ed$      or  dependeat  upon  the  public  ""or   «m sort: 
or  baa  not  j ?ropet  parental  c*TB  Bi    ;•■•.-  r&i&neltipj     or  b&bituully 
be .'■■.  or  reaeiwea  al*e$     or  la  found  living  is  any  houee  of 
iU-f-uus  or  '*ith  any  vicious  or  dl or epu table  peraonj     or  boo  n 
home  which  by  reaacn  of  Begleetg  twuelty  or  depravity,   on  the 
pert  of  its  parental  guardian  or  say  ether  pereon  is  ehaea 
eere  it  any  be,   in  bo  nafit  piece  fox  ouch  a  abildj     and   -toy 
ohlld  who  »hlis  under  the  age  of  fcaa   (10J  ft  urfl  la  found 
bOgfiagi    '£.:;Hrif    03f   >>"31iriS   BRf   articles   or   ?!*;4,'ir{r   or  j -laying 
Bay  e^teical  lastruneat  for  g&ia  apaa  the  street  or  giving  any 
public  entertaiauamia  or  aaeeaa.  tniea  or  is  need   Ls     1  :>ny 

:•  *  r*on  BO  doing* 

■fan  acrda  'delinquent  child*  shall  nean  nay  aula  child 
who  -«hiie  under  fcfeo  ago  of  BoirontaBa  vers  or  «rv  r«aalo  ehiid 
rbo  «ail«  aa4«r  ta«  ago  of  Bightoan  yoaroi  vio5  itoo    •;  ■•  )    •■ 
of  thlB  Bta%B|      or   i«t  ificor risible,   or  knowioilf  BBBOOiatOB 
wits  t&iBvao*  vioioa*  or  tRKoral  oorfioaaj     or  Bitaou'i  ^^t 
oauao  aad  ^i*hout  taot   (*;;<:)  oons«a^  of  Lta  partataf   guBrdiaao 
or  ottatodiaa  x'bpcr.t®  Itoolf  trea  l%«  hona  ax  plana  of  R^oda* 
or  la  groaiai  u\.  in  idloaaoa  or  oriaaj     or  kaoaiagly  fra^aaata 
o  houe©  of  iii~re}  ute;     or  fcraowiagly  fra<suania  rjb >■  policy  shop 
or  alaea  wfe«r«    =r»y  saaiac  iavioa  l«   S|J«r«tadi     or  frequanta 
ay  aalaooi  or  draa  Bhop  »a«re  iatoxio»iias  iiquora  ar«  bo14j 
or  patraaiaaa  or  viojt«  nay  paolla  poet  sooa  or  bucko t  sohoaj 
cr  waadara  oaeut  taa  BtroatB  in  %h«  night  iiaa  without  being 
on  oay  lawful  aaaiaaaa  or  iavfal  oaanpatioaj     os  hahita«lly 

rra     boat  ^ny  railroad  yards  or  track a  or  jvapa  or  attaapta 
to  jur.j   onto  (aay)  aoviag  (vain}     or  aatara  aay  aai   im         ine 
vitaottt  iawftti  aa'thorityj     or  oaaa  vii«,  o>>>»cftno,  v^U:  ■'» 
profane  or  Indaoan^  iaagaaga  la  (--ny)  public  plana  or  ibout 
wry  school  bouaaj     or  la  guilty  of  indacaat  laaolaioaa  ooa«> 
duoti     any  child  ecaa)ittiag  aay  of  laaaa  aata  bar  la  Raatioaad 
ohall  ha  d*««ad  s  delinquent  ohild  and  shall  ha  oared   for 
as  BaaH  in  ins  aanaar  heralaaftar  proridad*' 

Tinker  Hull   aeatiOfl   Ihl     '  >tHMI   "impendent     child*   aad 
■aeglaa^ad  child-  are  aa&e  ayaaayaaaaf  bat  feha  Urn  •dalifl^uaat 


-  4   - 
chilh*    I*      iven   a    w.ry    tiffare$1    .  ■■,    ning.        >    ~Li  §tl 

be  derejvient  or   R*jgla«%a*S  sad   yaf    r,u*   fef 
rev-r^e. 

T&*  Isf  area  tide  irj  tela  suae  by  my  ©f  ;tcitu  tearaly 
tpaafca  er  IkN  Saalwall  la  fcl  raativa  aa  baing  a  ".-^         I, 

aaglactati  ojr  dalllfcQStaat  child",   but   there   i«   aa  RVarBtaat   in  it 
r:.   t  m  a*g  either  aerfiiKient,  »     Laetaal  or  &aliit«ittan$a   aa*  is 
there  any  fust  or  facta  nvfirrffd   frost  shich  th>:  cvvrt  can   ;-?ee 
t;..  t  he  fc«lou*|eci  to  either  of  tfea  oil*  .  h  ry  fse* 

afid   c:ir^u?*3trt:r-«S   *t*:.*e;i   ir   ,*.<-<   iruiiGtr.esvt   sasat    be    I aid   &9    itWely. 
Such  faata  San  nut   aa   atataa*  af   aay  cf  raaital*       "Vjh.^h,   gt. 
L.  &  ?.  ii.,Ht|  Co*  v.  tS&EHb     i;;  '**■  *P**§  ***«       &ma  if  the 
raeital    v<    '  -  '-  --    ■  -  n  i      at,    it   La  laft  un- 

certain,   *a*tfe«r  he   is  3  de.fin-.lent,    or  n«*lectftd  chile,    or  is 
a    lelinqufint  child. 

faa   tea  requires   suor   a&t thirsty   in  as   indorsation  or 
inlictKgnt   that  h  ttafasd&lit  am?   kno^  a&at  he    in  oh-.  =  rgea  ait* 
be  «bie    to  rrof^re  his   defense,   -vinci    slaa    I       I   •     tlfj   "he 
offs?-$e   gaff ioientTiy   aa  th^t   the  3irt?>ent  smy  be   ahaan  in 

eft  of  a  S&aa  of  foraor  >^^i^t:\y  cr  tin  like.  Cnedfil  y. 
T-eov'la,  4:5  III,,  83$)  Biafeea  on  Crisin*!  Proct?:ixiret  Vol.  1, 
sec.    5f5. 

•If  Ik*  alXasatlea   i^    t;.-t    th,-;  da£a?ttl&»t   aid   ens  or 
the   ftvt&ftx  0f  tso  cfiftin.-l    tfciaga*******    |g   l&aaff talent ." 
Bishop  on  Crisin-a  Troce.^ire,     Vol.   1,   rfec.   5  - ->. 

In  negsti^e  nyijri&onts*   the  disjunctive  conjunction 
or  say,    tad  of  tan  M    I    B«    used,   hut   in  aft irn.it iv«  .<v*rr,.^nta 
aaara    aasat   th.;  t   :,re   net   synony&oya  ^r*:    aaad%   e<:r*    ir,ty   in   the 
Utti&taamt   rehire*   the  ocnjwiotion  gjaj   U  .,        CJ&ft  nct«3 

to  Sectiona  9?#   *30,  514,   S4   ,  "i,   BlaJw»p*«  Dlraatiaaw 

For»a. 


Again  this   iKfavwatiaa  s&«rg.«fl   *n    I   plaiatiff   Itt 
error,    •did*#***4o  mo*  aat*  u.  '  .:y   precise**   pre- 

...*:-.,   at*,-       But   afit&l   aeta  he  it  els   r      I     i  th 
doing  is  not  &?err/ed«        feather  :  ;  of 

■Jard  lealvell  to  ae&aAea  fell  U  =  ve  Li&  MM  ie- 

•     peblle  f**  •eseeet  '-t.ich  aevld  raadei  feia  b 
"dsfendaat  asd   B*&l*et*tl  child",    ox-   ladao«  hild    I        baea* 

fc|***lf  fro«  feia  fee**)  or  plae*  Bf  alw  '<•*•   J»e1   8 

ftit&eat  *hii   ae***fl£   of  bit  pareatft,   geajtftaa  or  eeatedi&ii,    *hicb 
•#Bl6  render  hits  a   *6eltaxs**at  child",    till    Lefentttlen 
not  etate*      T  .    .      "  -  %    •  ■  -  lie*  **JUI*****de  eyefe  acts 

*    ilJ   dix-eell?   ;»M5j8e  preset*  Bed  aeatrtlmt*,    ete»*   i<?  & 
purs  eeeeleaSea  of  th*  plead*?  and    la  shell?   laattffielai  '. 
Siaaes  en  Criminal  Procedure,   fel.    i,    §«••   3£5;     f3U.-flhf    -">t. 
L.   a   F.   3.    H.   Co,   ?.    FftOf.U.    i:    111.   *p*>*,    448. 

W$   are  eaael*   to  concur  In   *h«  eeatestie*   of    fca* 
Stat*   111**    tin  ..     tion  |*  B»£fi*4e**   gad**   tlM)   provisions 

of   -action  408  of  53iapt*Y  3S,   $♦   8«         fast    Beetle*   previdtt*! 

•JCvory   iadietsest   or  aeeeaatie*  of  the   greed  jury  asall 
be  d*aa*)d  aafftalestif  t*elatalea2   Bed  correct  sfeiah  .■-* &te«  the 

off&nm  in  U»s  tare*  b&  ■ .   ■-«  of  tee  statutes  areatiag  the 

offaaa*,   or  a*  fi->in.2y  that   th*  a&tere  of  the  offeree  ear  be 
«;;?sily  understood  by   *he  jury." 

Tfca  8*$*eae  Cc^rt   in  Cochran  v.  feopla,   17b  111,,   ,38, 

-says; 

"Where   '.   .  kg*  cf  tea   Btetet*  g**erle*B  th*   Bet   or 

aeta  eeaatltetieg   th«   efteaee,    no  isore    la  seoeaearf   ****   *° 
!  .* i  Uui   effees*  la  thai  lai igs  ge,    ;?  ft&sr*  th*  effeeee  is 
Leg   \-    j ;.  •  &*« >a*iea   lastraeaata  used   in  ncun*«rf  siting  coin. 
In  an  inciia^Kent    f«*   tfeftt  tffMMl   it  Mttfl  held   suTficient   to 
:>\Ae5-fe   th-t    ^«  grfttt&Mtt  fc«4  in  bl«  po«««iteiOfi4   ; 

ithoyt   IgmfiA  MWW|  c«rt   in  ifistreedate  »&4   tool*  amtd 
in  oour.t«rf«siting   tht  coin  ourmnt   in  this  Stat*,    belag   in 
goaJaratty  la  taa  daftaitlaa  of  fc&a  ori&e  ia  tfea  Cxlsilaal  Oade. 
Tners  ths  ao*  aaaatitatlag  liM   offaaaa  aat  aavia^  in  p«aaeaei*na 
etc.,  aa  a»tta»  by  aaai  aaaaa  aaaaaaalaa  *aa  aataiaad*       Ana 
so  in  ?,cehr  ?. Jt£S3&&*   l:^r  X11»»   S04*   t*it  '■■"■     for 

iafaalai  isa  al :    pm3  »  bock,  taa  1  ^  l    luta 

bsing,    *if  «ny  jiati  e,*****or  aaf  paraaa  *kat«r*er,  ahall***** 
altar,  aarsa^t,  *itaaWna   falalfy  or  -»cid  »aj  raoeid,***** 
laa  paraon  so  effawllaf  nDtall  aa  laa^rlaaaaatf  in  taa  paaitftAtlazy 


MMt    id**   tfeai    9M    ft«*   Mate   '  re«   years, '      11 

Leieat   to   *t«ta  f..c  sffeaaa  in  i  i1    **.<te, 

;  t&<     *  tfyifi  riS4Mlerly  ho~    t&s 

%9t*t   agaiM9    la*    ©ffeaea  |    ■ -'        ".:;>;-   or 

tlterlagj   ae  eatter  by         I        taa  or  htm  i*   Mrs  teae,     ami  «e 

&e  te   *;.--.    SaMMS  -  L%S&,    i  !   ,   H    ajf    ■■'"•.•         ■'■.■■.  ;!    BgMa  by 

eoaeeel   far  tfee  Pea?ie  -i&   eaetaiaiag   this    I       -'.-'.        la 
SSMthee   slasa    of  eaeea,    •&**■«    the     ;ot   oo,;^tS  t\«*  inf    *te    effaSMf 
is  esassittee'   by  seaMM   of  isiag  eettain   thiajgM*  I   ;::  t  .  us- 

ing rcney  by  BSeae  of  .-  Ubf    ce    ftaae,    It  h  be  Id 

sufficient  te  oharg*  ts  at  y  -  MalaarfMll?  sad  feloa- 

ieuely  efetaiM   *&o»ey  by  MS&aa  sad   by  mmm  ©£    ♦.-..  -  •■:  tea 

'  .        ThSSS    »a«CI|    aOM^^,    ar«    b  ■  i~ad    either    opes    the    ea- 
preae  i  roviaion  of  the   statate    thai    It   shall   '■...- 
^ola   s   esftiaiSMt   tiesorlptiea  Mi    the   MffMMMM   to  MherfS    I 

SMeaMMd  Si4,    •";.,    . 'c,    *1H*J  twfe&lj  asd    feleaietmly   ©fetaia 
or   Sttea^t    to  ohista    (       tl  |    •      --)    fee*  4.   B«   Ma 

sonsy   bv   s.ft'vnB   ggg    gga   Of    *\,  g   g  •    '  ■,  |gag§    -:.-•-?•■'-■«  '    MS   Sf  on    the 
tilery    thai    She    fMT*J*aefif £^aM0f«M*3UMI    B    Ml]    I  W*3 

<      ,    the  «Mt   Mf  nhtali  in  &a   ladletaant   suffiei    atly   apprieee 
Ike  aea!-s?3,:    rf  '   fee   Is  sailed;  apen  to  defend.     lfort-Mn_iry« 

?gorl*«    4?   1.11.,    45?;      v.-.-g-«.c..U    v.   ra^le,    155   Id.   ISP* 

*&*   sfiBfeSSS  CH;*s   *mm  followed   M    I g .Ic.  v.  r,i-,rk, 

394  111.,  14,  share  lii*  seart  said? 

•Tuft   iKtSMtMMMt  aasf    either   fej      !    *.u^ty  c;fr^cri;:tion  or 
by   oUftr  ftp!  »V«f»4MSt   9«   i^en^ify   t&e   cn'snRe  »<    to  ;.i;i    &4 

:>■   i.  lr/;S-. ents   ©f   ^&«  constitution,*   *h.lo*,   jrovidee   *.s,t   |  .-r'-jons 
go#«M*4  of  cifiRc  isWli  &&»«   the   ri^ht  fo  tfe«  ru.tur« 

a  tt*M  of  HM  »MM«M»ti<Mi  and  tc  iv^e  a  o«|  y  *;sreof. 

Tfea  ion  in  Ui«  c:i«e  at  b«j   i&«ith»r  states  tha 

»ffe»ee  in  tfes  lee^HMfS  ef  the  ststMte,  ereetisf  tfes  offeaae, 

ncr  sc  pl^iTtly  ti^t   *he  »at«rt   ^: :'  tiki   effeaeM  WKf  se  aasilf 
«n£«r«tee4  by  tfcs  j«ry.       I*    v.  ,   -..-  n  f«re#  fatally  def«etl« 
in  rng^rd  t«     n  n  eats  •-.  *  km  t«  tN  re   I      /its  sf  the  sluurge 
.  n  the  ^tMMtiea  or  tae  sailt  or  iaaesMMMM  of  the  eeeKSMd, 

its  cuff icieney  o-m  be  testetl  afte*  &>  plMM  of  guilty  aad  sfeetae* 
eeetlea  x=«d  Is  tea  trial  court  or  not.      ?a;-i^anskl 

v.    roci-le,  incf^i     F^-or-le  v.   ^i«a,   2ELSH*   %:22?.% ,„"Vt  r°cr^« 
gg  ra;      ?^or3»   v.   :;r>-^^trar.»    BBggMJ      7i    "i^o   IiifV   r:o.    v.   F«g- 

Tb«  }«dgeMiat  of   Umi  iaaieipel  court  is  •  >m& 

se  tbe  iKfeonsstlaa  I       sMMdatele   (Ri  u,o;    Ma  RristiMal  frooeaiire, 
tiMMM  f!4  -ni  7l5j        Ifiglg   gj   7-lptblcki.   344  111.,    IS    ; 


Lcr,K    v.    ?■•.,:;  \y,    A  33    111*,    *SS|      LixiLiiL^T  ISli     •'      ■     i  •  '•  . 

tf$»i   Sflj     jgg  sua  |g  g  SiSSJLt  -,-r  --  SI  nl-'-,»   KHI  *i-*»   *3H?»i   90®| 

tnie    pi   ii»it»ti«   g&«   e#|    run      ;•!;-*    *i  ■-    ell    rg*    ir- 

'  l  ,     '  9 1    ;  ■:    '  I .  ■     I    '  •  I '  ■  I 

Court  for  fiir*&vr  pvoow    Is  leal   rtts  t««  viBwi 


l§gf.A.  4g0 


54  .   J.9S4S. 


181 

5F   ILLXWHS,      p 


'■•-,'  ■  •'";  TO 


'         ■'  -  •:■,*.::.'•.■,•■ 

g|*f    f*f    ":- .:■        I ,        '•   -     ) Mt     Sid     'jct.    ■  ■■.:.'    ♦:  ■  :■ 

»f  bis   'j  -     E    /  r  '  SilJ  n  !  ..  ;:ntsc*   ;±    .<■.  \  tiwgtisat 

e&ild  ;       ■  ■  _y  {§$   melt    --4*    f;     |    ::.y   3i**ot3f 

'   o-  t  t?ife«t%4  ;  ■■'.'. 

•    '    r ,  p  ,:.!.'     fee      ■  f  r«p   £o»witj,   IS 

TrXH  fej  ; '■<-■}.  3  *  ?   |  .          •    -    •  J    -  •  -  ■•:    •  " 

5.  vcr  in  *Imi  Scusni  of  Co«r«eiior    f«  i    oast   V;vr«       "-■    ;  .-.■ 
Bo^rl  by  «rj  * 
•    .. n   i  - 1  is     •  fie  U -;  ;    !  •    ■  -.?. . 

¥lM    lgf«fffe?  tioii,   resort,    .       '  i  •■■■■ !  t£«3*3 

Ul    H|£g   e«iM    ITf    •..::::■: |$g I,    B3BS*    S     .'     '.r.    'he    u  :-f     .       '.         .  is- 

ive  *or*  itsg  tfe«  6t*«  o;~  fcfefi  o&iXg  *:.o  Ik  iu  a  ba 

Uf.rcruter.t,     ?;-.  '  »&t,     wit&    (&CHICI     X;.     ;.-  ■-    Of 

•!•?,..  t<*?3<>  v.   mi». pi,   App,, _,    (1*.  i    \      ■,    l\  :■'=?:}, 

i/:  afcieli  e                opiaion  ■                   bq  I    :  «ii  al- 
ia   Ly  v   fe    fcfeia  epl&ititt,        >'{..-  (    S  -.   mii{  |«  :.   ia 
e4ael8*l*e  en  u.     ttxaHena  fsv&ii  . 

$9K    ?r,<5    HNMWM    -here    rivon    tfeifl    jadgBSttt    i?>    rOTUg— d 

RfTSIIgES 


pctol 

.534   m   197,33. 

1 8  5  I  A   4  21 

THi:  tWPM   W  ~n:    STATS  Of  m.W0£8,      }  *■■  -^«rx«    tc  ^  X 


urn*  vmihmt, 


■  ■     '  in 


... 
5!    3HXCAO0« 


Plaintiff  in  rtrror  pe«  o,-viotad   in  tfco  '■       Lei      I 
Court   on   Dm  >4«   9i    fcfet   *»!«*   of   |743«ff 

by    fttXtt    pyeteaee« 

The    faati     I  I   '     -  "   J    ''vj  -"v;i.       •  '  : 

i . .; tiff   in  ffrcr  ...       tta  ft  399)1  fcftf 

to   be   delivers-..!    to  Bin  at   Hit  best 

.t..y  at    Pom  o'clock    fcft  I    moon.        9s   lae   aes-sing   of 

I  hfl   say    j  |  .     . ,    plaintiff   in 

went  eney  free)  hone,   but  returned  before  tfee  tine  fixed  /.'or 

tAf    :t*:iivery     Of     '  ,  l&)ti     th*t     0      '   '  .;Ui 

■   i;?cii  geliveree  by  to '/it*  ft  Cos:  puny. 
eere  not  tfee  goodi  ordered*  but  la  tae   riea  m  take  of  tae 

D     Ml    I  '     I       BOt     ■*:--;.  .''....  '     '  -        I    09    OT    not, 

Vh9fi  plaintiff  in  <srr-.  ros,  bOBd    '  ■•    I    tf    rni8ftc   he 

left   *itb  bit   sift  ■  *>i,-n«»a  ob« I  .  t    to 

eenee   to    hi    filled   Ofct    *ith  tA9   nan*   C>"  &B£Oe1    Seidaan  ft   .7c. 

ad   rttb  tbe  anovnt  of  feat  bill  ■ 

• .  .  •       ,  »  it  it 

teat   tlm*/      Tkia  eaeel  was  left  I  I     - 

payed  sad  tae  aaottnt  b«Oi-«u««s  plaintiff  In  error     I     oet  know 
i.o-v   t9   ipel]    the   a  99    Sold*  lid   not   kafl  :' 

of  tne  bin.      fee  anldjeea  bin  in  feet  was  4.386.       The 

da  from  Leeiti  A  Co.    »r«    ie  live  rod  before  fcb<  EeleV 

i         nan  ft  Co,  eeetOj  end  fcne  net  went.     Tnc  *ife  of 


plAi&Uff   is  a?SOV  tela    %h*  r  I ;    I    »aa*    too   9mtlf$ 

tfc    -.    .    >-   m  ■  ,    R               ■■■•*/      I  I           '    aat 

thrM  tad  f&at  a'alaafcj     iii  *  =.  i  i    ■    »haal    ■    I   .-  pi    I stiff 

in  tfftac   I                '       Uh  her    fa*    kaslfea*  ;.-c#y,        "    I  &ga* 

t  v':k  UM   »fe*al               I     ":  ■  •             kJM 
naeuekt  af  feaa  l»©*lti  &  6   .   I  •    .,   'i'ni.i>t  tad   look  .i:. 

aita  Lift..       Plaintiff  lia  *n  !  i  I     aaoat  of 

.■;    la    »;,<■:    B    :  I     ■■  ,  !  At  I  ila> 

tiff  in  9ttm   :  ■'    ila  aift  aa^l  i*li*ajrad   fcaa  eaaafe   to 

UHilll    CO.     ft]         '  -      I    it   It  Mi    ':-■: IB     ■•■-     fllti 

out,  aa         M  il     i        tappad  ua  |  tyaaat*       Yaa  PaapM 

a  Ratify  *•■■  eaafriatiaa  aa  tat  tathaaitf  of  B  t,rt---n 
v,  r-<;Of,iq,     ISi  111,,  40^,   ta  aaiaa  •"-'   aal4   fefeftl 

tttafeaaa  of  .-cola  (a  aa  aaliv**t4  i  t  a  aartaia  tia*   isa* 
to  fee   than  psld   Tvr    in  aaaa.j   aatl$&ad    witfc    tat    giving  of  a 
aaaak  aaaaat  -*.,>i!t  any  axalaa&tiaftji  aaa  la  affaat  a 

rapraaaatatiaa  taal  *.;>,  m  aaa  aaaa?  in  tat  baa*  aa  vaiaa  t&a 
aaaafc  aaa  teawa  aoffiaiaart  to  pay  it, 

Tu&  praaf  la  ,    ti   ■•        i.oiiy  foils  ta  aba* 

that  plaintiff  la  array  stall  vara4  M&a  check   to  1.0*1 1*  It  Co., 

•.:Cris50a   aaf   one    to    :o   aft    fo*   i'iita  a   U     I     ....,;   at    I 

it  out  as4  laft  it  wita  hin  nifa  ac  avaa  aastaaqplatad  laa 
,    kiailtty  tii.-jt  it  flight  aa  aa  daiivavad  to  laaat*      fhara  i«| 
a  far  a  |  uo  araaf  ftaat  plaintiff  La  ?-?tor  aa4i  any   I  '■<  m 
prataaaa  or  tant  ht  aoaailttat'  tat  ajrialaal  sat  e&*irgad4   or 
Moraal  aaf  latnat  -so  la  *o* 

Tka  $a4paml  of  tfea  RaaiatyaS  Oaaai    La#  1  •    , 

ravaraa4« 


14  -  18164. 

mXSQ  miAVf*,  by  i\  J.  Kar*i«,         J  *   l./i«    4  /<J  ^ 

I    to  Error,    y    FHRCH  TO 
V*.  g  KSJflCIPAl    CC   :  1 

j<m?  b,  SEfonnr  •  -- 1  r  Rite,/}  cf  Chicago. 

Plalirtlffa  in  %XT8§+} 

I 

Trd«  a*a  ■  Mil  lfc*ti/«t»d  in  tfca  Iftmielj*  1  Gourt 
by  Enriee  Cki&rr-e(   a  Riser*   few&ia  sex*  friand,  &$aisat 
John  B.   r^vonsv  aai  H^felo  Arrive  to  recover  |1©Q  alla<fc«d  to 
***•  b*M8  p*i4  by  ^l.tiiittff  to  t&s  .  .  ata  tts&tr  lit* 

ma  of  a  e@atr&0t  fan  Hw  gnu  ■  '•-  a*  ea*fc»ia  r«*l 

e«tat«(    a&j  -•  Uitlff  &&£  ttlae&ad  to  &l»»J£lj»* 

^    trial   ny   tfea  Itfe9tt$  a  3«ry  r«**wlietf    la  i     *li     18$  and 

ju-\K<t«nt  gg&l&st  ^afaadftsta  fa*  ^h?  aaaetmi     •    M    *. 

By  thf*  feaisa  of  Um  aeatraart  teara  ianrolrad  t;.e 
plaintiff,  tefarf^as  rita  A,  Shisr&«  airi  J.  ULaal*,  agreed  fce 
r-urohs*©   snd  Hat  d«f«odaa*j,  Rafale)  ftrrig**  spread  «<*  -"eii 
oartaia  real  aeta&e  for  tea  aajreeal  ,t*ria%$  of  *s#coc,  ISOO  at 
»hish  is  reeitaaj    hi  141  »f  Usa  pajreiutaera  a?» 

eaSBSet  BOBS?    to  John  3.  Save**?,    she  •  .      te 

r«tsi»  said  aesrtraet  and  rUJ  eareeet  aaaaa  in  aaeree  aatil 
the   transaction  s^  gumiBMa'i1a4« 

Kfta  aviaaaea  aaeeJeeee  ***t  a  reeei^ea' 

by  6&e  ftafawtaat  Beeeaay  m  aaraeef  •  seatraatf 

Hurt  of  tale  ■ajpflwl  *1CC  aaa  patt  83  *aa  plateau?  or 
taa  eoney  of  >he  j&eiatiff  paid  at  aia  laat  aaa. 

ffea  eaajat  of  tae  aiatorttf*  *a  dleafflea  Mm  eeatraei 
and   to  raaeea*   Isi    attaaay  paid   fry  Ms  tsareea   la   eat  oeirt 1 everted* 
)         but  it   l*  taaiatatf  tfe*|  m  tfca  MBa>f  U  «a«a*i«  m  pais  ^s 

cnaat  aonay  W^  a  aoatra**  ■»€«  aa»l    aiSMd  by   three   r«r«ons 


r  arsons   WW    i^int;;;    '■  '    ■   '    *    ;       I  "'       ■  '  Iff* 

Tsi*  Iftaiataatt  i$nsffea   Iba  ra&a  *h  i*    v"   |  •■.--  *  e£ 
infancy  ia  not  trvaSla&ta    U  '      .:        ■-''■■.•■    i  at  „ 

but  in  ,..-■.:>, -i   to  ie*»«.      Tfca  rigfet  af  aa 

inffin*    to  ;;voi«  hi  '       »1    la   a  : i-raor.nl  irtvU      '  .Vch 

HO   OftS   0**    *vi£    sa«;;r.^f"e    tatt    U*#    infant   Illlt0*£f«         Bait&a*1 
thirri   ^fjraone,     r.  ,':       MS  ?     -  B| 

nor  r^Mcns   »?ke  ar*  2i  ■•.•■.'..        fell  t  r§ 

*«t   t;»-   tiie   infancy  &g   one   9f   I&4   p%rti«a   to  avoid  *i.e  contract, 
88  Cyo.,   609,  eio. 

If  M   &vo.i .<::««   or   **ttei»aiim  of   the   aor,tr*U;t 
;:t  ^y  8  party  n\:on  grsttada  B*t   fr^-lc^!!.:,  rivilaga 

personal  to  hi&«elf,   ■   .'Uff«r«nt   rule  won.Vi     :  |  '»?» 

1r  ?uil«;r  v.   Chui»3  '/J^o^.i'  e.g.,   842   1X1.,   $9SV   «fel«3l 
involved    Uii   ri?J,t    cf   a*   i ..r.vit    !c   3 Iffig jff ir&  ail  a$atr«*tj    it 
lA   a&ldj 

*Tfc$  asassiat  of  iilii  right   to  gtsaffits  feia  aeattaat  Bay 
operate  injuriously  or  unjustly  fif&iaat  tea  et&a?  party,   but 
tfea  rigid   astata  f#*  the  prataatioa:  of  the  iafast  agaiaat 
hia  aae  iatra^idaasi   tmt  asaraiaag  astiraly  ia 

fttaaratiaau* 

In  K$£t   V%    BfsU,      44  ft*©.,    ISOj    19    tafafti  .uH 

entered  lata  a  santraat  t&araaf  ■    ■■       t**&  ta  aarahaaa  a  *r#et 
of  laaaU      the  infant  alaafeaf  to  tiaaffim  the  oontraot,  aad 
bratagat  a&M  tc  aafara*  at  a  ftiaa£f  iraauMia  asd  aea^a]   tea  «rea«- 
taratian  of  tea  eoaaldtaratiaa  aaii  by  hi*t  aad  it  *a*  aald  that 
the   failure  of  th©  infant   la  join  aia  9 -;ult   ec-eont rector  ?.« 
i  aavtf  alalstiff  it4  aat  praetada  aia  sfetalalog  tea  rallaf  sought, 
^e  aaa*)2tt&*   ttol   th*  oo-contr^otor«   of   t^ 
-.fit iff  in  this  e^is«  ^c.rfi  aat  aaoaaaaxf  partiaa  alai»tlff( 
-.  •  I   I       fftwrtato 


53  -  184*4 


185I.A.  423 


Befaadaat    :v.  &*a*«         )       gSSCfi  TO 

vs.  }  KU.UCirM.  & 

.    Baltm?*   (Sol*  aaaiaaaa  )  8?  SETXCAaD. 

un  i«3?   the   n;,»s  gtad    9tflf  ef  Cfearlaal 

a,  8-jrrett  Conersny,        /  ) 

Platstiff  »  T.rtot,         } 

vi\.  justics  tarn  mtrmm  tss  mtsim  m  ti    sqcsht. 

/ 

IlSfaigaaalr   $B   BSVaf      r    agfe$    Wt&%    ia    '  ;-     ii 

gl&ial  •■     ■'•  Oil    -:\     ifcs3 

^o  be  oaa    for  ggfeft  Si  ftraal  lag  ft   g&siag 

ga&Hag  fe'^iiie,    Had     ■    trial    -;y   t&*   S&ftft   ra«*ltad 

;■  il    ;  1  -  i ;.'  Kf    in    QXt&g    fa*   <tr?5. 

fc    P    -.  !:•;  ?ry    JQ,     U&l,     | 

iafaa£a$t   in  error   fca  m      r%ai£  Iraetlaa  c-f   £&«   Kaafeiaa 

la   gaafttiaa   bad   &e£aa last    la   >=fror  ftS&aptad 
RattiHHF    t&*    f.  vies    of    *ke    PMa&ta*    WW    tS*    tajaa    9f    ;;;vi{,..,r;i. 
tiMHrala*  »g*a    Saaa   •  NHraa*    but  t<      ">©* 

♦.:.  :  t    it    ffaa   thaa  aOBtaapS -«t«--I    teat    tho    g&aal&a    iNXlId    itt   ao»f- 
rie!t;;  "  ;r   .:^u?-^y    |«    taaat    ttS    *©»&»*  Pfraa    Via* 

to  tint  faliaaiag  hi«  m  iwri  aaaa  Saa  a&aaiaa  iafaactaat 

in  anrax  f&rsisfcad  ta*  ■  tarsal   las   altli  etaaza  ea$layad  oy 
hiss  garofasaai  t£a  laaas  aaaaaaaay  ?*>  the  aaaatsaatlaa  o:  tai 
aaaalaa*       Ob  I9tl  itiff  in  *rr-cr  paid  oafaadsat  in 

•rras  |1QQ  cb  muppaat  Bad  on  fcy  Stta*  ftaaa  ftafaaaaat  la  erra* 
■Had  to  a&aiatiff  ii\  trtm  fas  a  fsataas  .    -    ;  t  raaa) , 

alataaifff  i«  error  rrafaaatf  ta  aaaa  wu§  taataas  eafaoat*  taaapt 
$aa  eaa&ltiaa  '..   I  tat  in  swa*  weald  aoag&att  snd 

Sallaax  tfet  aaaala*  ny  laac  i$ta  fallaaiag     -       '       ;  of 

nat  ftsaaadlag  $500#      Btfaadtiat  is  «rrer  rafaaad  to  *oa&s&  the 
conditions  i»po«e<i  sad  aaaagat  tali  sa  »tatad.       ■  i  ia* 

*&e  nev«r  eaaalftti  litajratf  to  plaintiff  in  ftrror9  »ad 


B<Wfffnf1ng  tk»%   *  tad   p?«nri4td  fot  tfca  aoa* 

atreotioo  aa£  dsMvsry  of  fcfea  KftoMiiS  .1  thin  ala  aaaki  aftoi 
February  10,  iSSlj  U  l«  elaof  fsaai  Bm  OVMO&oa  t&at  •  I  In— 
Mfl    in   :=rr?t  by   bis    a*  I  tOOt    BftiVtA    tOOll    prOTl«i«»* 

I*  la  ISM  Ola**  f*0B   tha  s*vi-*?"02   t;.;-*    tfe*   tenm 
lapaasl  by  t>Xal«&iff  la  axYOt  on  Kay  Wkh  *srfl  lapaaalMa  Of 
rfcrfcrssnca  by  at   in  amta*  and   %&»%  Ei«f#s#ftnt    Lis  errcr 

gii*tlf$a4  I*  afeaaatonitai  tea  aosattiattiao  of  tha  snsshioa, 
titled  (4  raoovaa   rr^-.  pl&irftift  la  arra*  tfta   ?aaao»» 

•;.     v        M    Of     ttta    gftt&jrl&la    ""uxnib^f  ;     I         &1 

£&a  "I  .  ^;ri.'or,is  pstfasmatgU       "ft  :    r    i  c  reay  «w«l  bn  vspon 

OfttttieftlS?  ".  ■ ':  mmnt  off  tfea  alula  <.' 

£&&f  la  area®  la  fa*  i*1*oo  and  aarrltsoa  perfQ*so&»  aM   4  « 
aoly  at$d«a&a  in  Msppaart  of  sttiafc  al&iai  la  fatase"  in  tfea  toott** 
5.ony  of  ttoffuagaot  la  owroa  abo  pi*a  s  dtetoilod    M    taaeot  of 

£hs   a&aftMIS   of   h".;nr*   iSOYOtttd   fey.   telOOO&f   sag   i.l-     4*?r  lovftSfi    to 

ffe*  ooaatxaattlaat  of  •■-  '»  aarii  a&o  aatio&tod  tea  aalso 

of  oooo  la&os  ind  aortioo*  at  aifJit?  eosta  tut  featur.      ? 

la  ~ot  a  aoiftttlia  af  a*14oaoo  fcoa«l&s$  *«  •   fc*« 

items?  yaloa  af  iwali  L&oaa  *a£  a«r»l#ooj  of  that  Ife* 
ci;-*rj^  MO&a  by  iafOOdteKi  la  iWOW   f«*  gaol   lafeo*  a&d    »#?*i*HSa 
*at  t&a  raaaaaa&i*  a&4  ooatoo&xy  sfesrga  ?««  Ilka  Ha  «*r» 

sices. 

In  Ifca  aiwwraao  of  any  **l£«aoa  lao&las  ta  aa^aari 
ataxy  a&tar  tta  coly  mie  aaail^la  ta  iafaaaftaat  in  «f.-ror 
ralatiag  to  th«  aa&aoaa  of  itaataytOt   Wm    }a    gnaot  k  ■*  ^>#  r*- 
ver^ed  a«d  &ta  eooioo  trntmsA^tm 

mwmm  tm  vsmm    . 


&85JA. 


7S   -    16518, 

n«ifttlff   in  R:rror,    )        ?^.r*  TO 

utlu  bra*,  boss  cmjsty. 

mr.  w$nm  um  -  iv        -     tmmm  ~r  - 1 

T&i*  mrU  sf  wrw  la  pye##e«%#$  fcf  Mi      .  Uy 

r«  l    I    ftl«t  by  hla    ifal&ftt  ;-'Abi  RegftJ        I  -hr\*toi:fcer 

?tr/»a»hftt«,    fdf«#S  '    £  f  Ccofc   Scanty,   »a4  Kiehftel   ^ir^sr, 

credent   ftjj^glff  cf  *.  U  o'^mty,   pnying  fcr  -»n   lBJim0ties  a*g 
''■-r  r#liftf     -    yr*t   i  Jtj         - 1     |   }■?*  ;sn;t  fv,r  •   M«  trial,   *«#, 
urcs  -*  feft«ri&g  fef  tfet   Cfc^esllst,    l£agfti*#(Hi  for  *&st   ef  a-^-ity, 

":  e  ttin  ftil*$*i  &t»l  en  g«  stem*  r*'\t\.*sj  ;x,  lac?, 

8«ft£lat&s&&j    &tfS  s  vCllc*   officer  ef   '■:.-::   8i$f   of  t&ls&ge, 
arrested  Uta  £«?«admt,   L-iI-j  &»£«&,   far  ui^cr.!*-*!?  e&&&&9t 
In  violation  »f  Motion  MM   Gf   Ut«  Vi^Aeit  U   ?&&•;      Ifeat    i^ 
i  .,  &?••*  he   i.^ed    no  p&J*4e*3    f«WH9  ,        t 

.   ,:Uos  B&SMlf  ii  IMM      li      ■  */  Bft£*f   *  »*•£ 

ih^t    thereafter  !  ->    \  mi      im ■■  : 

ti».jt  a?t»*««wl«,  ss  Ie*«  4,   1*07,   *«H  £*f#s£«ftt   f 

ittlt  i:    Ii  . i- i -: r  gaurft  igftl&it  t&B&lal&aftt   f«i  tre«p*#i 

tfe*t   sver.  yywwaAiagt  *<?re  had  t»  i*14    mil      ♦    :      ,    I      *    sfc 
April  10,   1£GS,   **1  -it  r*«6>r«;d6  a  Jo&giMml  ifalnftt 

co&plsUant   fcr   ll9SQ$j    tad  t#ftti   of  isifj      fek*<  upcr.   th« 
rri-il  o*  JMtld  c-^^«i   in  tM  tagMKriCtt  3e«rt   l&t  if   of  Mt<S 

aefsn^int,  upon  n^i«ft  Mtt4  ju^mt  mt  teMt^g   v»«  t«  tfc«    ■:- 

feet  th.i  i   ^rftrt  rvlok  rrior  M  tM   laji  I 

Gl:ii;  ftt  ^t  feaodfl  «f  tl!  at 


Hm   *i*-<?   of  her  .*rrc«t  Md   .-.  •:    ic     aa  Is 

life,  but   I    it     Laaa  Mid  wri 

:  sd  bora  eoaitt&atlf  ill,  foaad  frta  c«rf.  •  L 

ftilaaetf   .  .-.      liabilities  <<h*sh  n.^   it   Uq^MoibiO   for  i.rr  to 
pstfagai  &«Y  OfdtSSXf  lafeSff     R       atlas,       ¥*•   >> i 3 1   farther  ftl- 
lesre©  feat   the   Mid    tastlaoay   si    i  a  •    nm  &C  her  : hyai- 
Cal   oor-Uiion  »hs   not  gwml»tlT»<   but  .      sq1&   SVidSS&S   in 
the  MM   rssasdiag                      I                 S,%J    n  ring  u»  >Ofi 
question  of  dsaagsa  resulting  tbt:refra*;     thai    IJM  Hi- 
e,ony   ;.  |    (    .         i.j  dsfsadaBit    es«   fa&M*   untrua   ■  .                Brad; 
t&at    anile   Um  Mid  dSfasda&t   testified  test   SBS  r 
b«fore  bras  113,   tne  facts                                   •'  9$H   ■         .    ,    .' '      4 

.  _=--nt,  while-  a  peeMfifeg  u?  on  b  M#t~tMaad  ?«s 

iSXM  street  elest?ie  ear«  •  isif   injured   oy  ■  collision 

between  Mid  eat  nnj  ■  Mtr«3  h 8  on  on  said  Van  Barm  fttreet 
near  I  ..•■  •  FS8SSJ  U»t  by  reason  of  Mid  ceJJi*i<58  she  «*s 
*ftrosn  out  of  Mid  ess  sad   street  . .^ftd, 

chest  md  K8MS  B9d   Street    tSS  ear  eitl    ;.er   left   saeaSdar    m 
for  i  ti»e  ms  rsa&sred  ea&oaseisSMj     i&at  eiM  preferred  a 
s£sia  SMi&sl   ts£  Chicago  "'nio«  Trssticn  Con  ...ay,    Miss    r^n 
Md   ore-rated   Mid  oar,    for  dssegee  resulting  fros  i~.«*r  Mid 
la3*rieef    Red   in  her  Mid  Sleta    ^^ii r\3%    las    Midi  cor.':--«ny,    sea 
alleged   the   MBA   or   Biailar  lageriM   to  those   Khieh 
Sfeiaet  cc  |   uron   Um    triai  of  the  ©3»e  sgsiast  Mr; 

HP  &  result  of  her  Mid   injuries  aa:i  of  her  e&eia  (MMSM 
thereof,    Um   teat  C;ac«o  Street   Mil**?  &mp&af§   which 
Him  Md  there  sit*  tee  (&iesge  &aiae  frsel 

Cok*  r.ny,   Mid   te  ROT   M  MyttwftM  511,    180?;,    is  settlweat   of 
if r  Mid  fiMfMi    UM   »tat  of   ?50C,   and   that   *he  then  exeouted 
a  MiMM  to  UM  Mid  Beet  BhlesgO  ^trsct  ficil^ay  &«M*«fa   in 
which  she   s»c-kno*X«sdge«   the  p»fw»mt  of  Mid  mm  of  |300  in 
aoesproBdiMi  tad   Mtiftfaati^B   for   Ail   injnrisa  .K»ge 

iMtehwd  or   wtfftiMd  in  Mad)  holy   tad  Mtftti  hy  raaa«i  of 
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SS    **»14#81    -.vie;.    OSamrtad    to  her   e«j   9*    ■         '.    '.       lit*   Juy 
of  lay*    3.8$^,    ftt    Of    aaajf  Ho^ns    svsaaa   sad    V-;:   3ur«n   StJF  ■  fc, 
If      &i#£l    SSY    fcr«he.?id   WSS   r.-i.'t,    fe*S    isft    R&SttlftS*    H  .  .';«<!, 

fca*   left   ^ns*    ir^urfid,    sad    sfeS   w»«   ata»*wi*a   bruised   sad   iti- 
ja*a4  la%asm22jrt   saffaviftg  s  ss*sxa  aanroaa  shock;     H 

iThsts^nn-    •     •:.;.'  --t  irony  of   tft«   dafsadsat   eW«n 
upon   |)ta   tfiaS    of   m$ji   9*9*   *»**    s^«  l»d   B*vas   Safaat    SSSB 
ill,  aaaa»laiaa&$   *12«sm  Hurt  on  Jul?  3,   &S9&*   »ji  •■■  fcaa 

to  ta*  1>Keb?t-ri^n  K©»jslta3    la  sfes  Mty  s*  QMsaajS), 
faaattaadj  tkasa   for  »  aarlftd  of  I****  waafca  sad   ltea%   *he  «&e 
then   ana    t&£P£   SS?f«Xil&3    fcsi    -  -^vca^nse^,    KJ  itsrisal    ftt%ft«k*( 

gMSSS*   of   l?mih   gland**   atyallMlla*  in  her  kaaa   end   *st#ti»« 
traafclaaj      &ta$   trf&n  UlS   tYtal   «f   Said  *saa   S3   •    ■■     "       .     ■    k»ai 
a**  a    result  of   «^Ui   injuries   »':.«   saaasai   i»i  >•.;..!  y   aarcaaag      Mi 
Ims  aaaaaa  stafyaal  i ..  a  la  ewsw  foe  six  seaka  tad 

•  .  •   aftas  ssM  six  asa&a  tim  sas  iraafalss  la  her  ssnstru&tioa 
sad  &ai  tea  ssaa  as*  tfessaaftaa1  aaa^spsaladi  ailEs  aaaa  p*&a$ 
j   gits  i&sa  farther  tastifiadl  it»%  aariat  ts  saldi  sllsgad] 

alt  her  ssr^triisl  pay&atfj  un-i  sXaeya  aaaa  w  a]   i  .  ;«ays 

rocurrei  atasf  taaatf-aig&t  is?a  sad  bad  asaa*  varied  siaaa 
has  aaaatfttatlas  asgaa  la  *a*lv  Ufa*  sad  iaai  sta  wa* 

aafaga  b^ss  aava«aa«  sfessaaat  in  faat»  aaajal«in&«t  a i !«?,«* 
taat  mi  ■  raaalt  af  fcaa  sallisiaa  sttaa  ^h*  aaa  a  Baaaaagat-  or. 
said  atrast  s«r  as  *fara*aid,  aaa  sas  sa  as&l?  ls|a*ad   tl    * 
her  menstruation  e-sssftd  sad  fro*   l»ft^   date,    to-^it,   iay   14, 
1399,   ^c  Saytaaligy  t,  ItM^  (ta4  aat    .  .  in  oec^rrsd  i*a<t  in  hftr 
oi.;is  for  di^:?s5  n=*n?n3t  said  stfsa*  a**  aoai  my  nh*  sllaaaal 
sni  alalaai  isaa$sa  aaaanaa  tn^rsof,  ^n-i  fh-tt   ^a  ilaa  h^wK* 
htMjkVf  aaxvoaa  sad  saa  aavfiaad  in  a  aaa^ltsS  aaasusa  of  sa» 
sarvaaa  aad  aya*a*i«al  sandi  ti  aa>« 

Tu«  bill   furt;^r  a£2ag*s  thai    ■  -'  •Mf 

r«aeon»bl*  effort  |;rior  to   HtS    ferial   of.    said   S«*S,    sad   w^iis 
asid  tapaxtaa:  ENaart  had  jarladtatias   -  ,  kala  tna 
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a&aiotf  of  amid  gafea&a&tj     *fe»t  fee  fetad  aavaa  aaaa  ni 

prior  to  taa  ftaa  aa  placed  ktx  untier  anraat  .  I    ,    »&d 

knu*  notni&e  of  Ker  or  a*f  tfttaaaiaata  cr  cf  fc«r  frlaa&a  or 
eo&pfcrione;     ti^t   --:,;  rtiy  »£t«r  ha*  -vrrsat  tttti    i&aai   tfca   time 
cf  Kaa  eaaaaaaaaaat  of  tail   imM  »?  aa*  »£aiSat  eaaplaiaaat 
she   laft    8&faa£4  :■-■''-    -i  fta*  raafgaa'  in  02aaat   Sa*  York, 

until   about   the   Mitre   "f  aa*  Raid    Irlalg    88    M  -f    I*    waa  ia$aaaS*> 
ble   *or  his?,  to  procure  evidenoe   af  & 6£  aaadltiaa   :;uri?v    fcn  .-♦ 
tiaa9  feed  efiapS&iaaal  did  r.ot  tats*  111$  tat  i* i r]   la  ° 
been  out  of  £&«  city;      taal     taurlaa.  ft!3  of   the   tia*  Ria  aaaa 

(tag   la   laid   Baaaffia*  dear!  cobtI-- Ut&at  aa4a  iiligant 
«?e*rch  to  ascertain  taa   rfi;ersjjb~nit$  sf  Bald  sal  ■*    wad  was 

BSaala  to  fin;*  nor  o.r   to  obtain  aay  la&axawtiaa)  con-c«rning  her 
or  h?;r  a&aTBaaoaia  or   to  find  aSf  atteoaaaa   *aa  fcre's  her;      t&aft 
he  fca**  nothing  of  her  injuria*  by  reaaOR  of  said  accident   tsstii 
long  after  l&R  trial  and  itscertsined  this  e^ea  on  or  about  the 
83x4  day  of  RBM&j    1010,    Bad  ta*t   as   I&B*  discovered   A'    by 
accident  t&rettg£l  a  aataea  nil*  Bad)  aaaad;  of  (Mild   atfBBt  Baa 
occurrence;      that  complainant  taaadl&taly  Bag   •-  I    N      Ifa*- 

ticn  thereof  *iih  taa   result   fc&at  aa  diaaetasad  the  aattasa  tad 
talafB  aaava   Rl  RB&SfadU 

?he  BiM    fartfea*  BBa*S*a   iaaft   said   }«dg»ast   ..nUrfad 
■i   hife  sts   Rfaraaa&tf   by    said   Baaasiaa  Saajftg    i$  unjust  Bad 
gwnwnntmafclfl  Bad  b&3  t&i  i  reef  of  daaa§99  ft&axala  mi  Bald 
falaB  Md  pgygttgad  cvia^nce-  jiTen  s2?  af<Krtt«ajUI  by  iitld  Iftf^iHlUtiilj 
that  no  o*hftr  nittMtM   testified  r|   said   tri-^1   to  the  rhysiasl 
•OSditiOB  of  said  plaintiff,   cscert   ml&  »Iftt*Hfi   .'j?=r??slf,    or 
* ..    |  ;,r,r  taid  sllfjged  oor,:titlOT»  resulted  fro»   ihe   allfeS«4  aa- 

by   thft  plaintiff  w«re   ba^«d  wntir^ly  nfOB   !**   ft*S4   fftlat   Bad 
Perjured  avSdertoe   riven  by  aal4  p2->iriUff;      tfeat   at    UM   ti^e  of 
said  arrest   th«  aeief  Isinant   in  full  police  unifcra,   aaa  ■ 
paaaaagaf  on  tfea  sstr^^t  c,5%r  in  aaid  city,  ursn  *hi«Ji  aal4  defen- 


cast*    Lfcla  lag***    aas   ftlsa   I  :r,    batwaaa   twelvs 

ooe   C'alock  A,   Bm$    fcaat    she   WW    laaa    H*3    Jh«rs    Jonci    ;>nci  bciater- 
0Bt    SSKl    gj  MS    Bfttt*tta3    Mill     l&d    llatMT'NP'l  1%   Of 

t;.s    }:eeo«    asaj    k^sj    tttaealag   aaa&9    at   f**la&a   0aaaan   a*a    in    the 
,  Itraa*  c(m-il  -i-       -■'■  r  .1    tiaai   alta   aaid 

,j      tlkat   ="•  -    ait»  ha*   on    •     :  rent 

ion-,    ta£   aa&ag  &*x    tc  *a    |ttl*t|         '  *4   l»  k** 

lead,   feeiatardaa  aatSaaa*  rt      gala    (  I     cad 

•>ith  iMit  tad  b&  ad  I I  i  aad  t«  thro*  - 

at   the    llffezaeA  paaeeacavs  la  *fce  ear,  thereupon  com  i  tjj .nt 
visaed  her  under  «rr«9t  sad   ras&aad  fear  fjroa   the  ear  aad  turned 
her  over  to  the  c^fioer  in  efeaggi  of  the  f.»trol  wagon  at   tea 
Thirty- fourth  street   police  pfeolaetl      **at  aad   tea   ;1cf«:vdftnt 
testified  truthfully  upon   ^iu   'ri-1   or  had   tfca   saaflalaaiit 
'•-en  ta  f#»aaaeia»  of  &a£d  lafasaatiaai  aaaa*78ia$  «aid  4«f«*- 

,  let  not  aaw  efctaia&d  said  JadpHta*  a$al&at  hiis. 

The  bill  fcaH%ea   tllegaa  taat  on  Bases  1,  i^io,  hi il  I  last 

iaaaed  to  fca  laeaed  out  of  fcsa  iaeaffie?  Court  i  j .  -  ..  j  >?  «d 
satisfaciendum  £i?aeted  t4    "he  Sfc  Jriff  af  said  Pee*  I    , 

ordering   el*  to  tike    tee   bedf  of  ccar isin^ftt ,    file,    la   .'    - 

■eaaee  tc  tfeg   ■■■»+•  tut  e  in  avail  aaaa  aaaa  aad  eeeai     i  . 

Uf  on   tea   filing  of   ftald  hill   as   oraer  was  entered 
reetgeia&eg  Ohr t *te$fee*  8t r aee&a iie,    lea   then   sheriff   of  Cook 
Cojnty,    froa  executing  said    *rit  of  gjgj  U*  al   ggdytaf B^&fijfifc* 
tmeeeaftas  the  defaadaata  laterpeaed  teal*  motion  to  dleaelte 
•aid  injunction,  R^taa  aotiea  ma  dealed* 

The  defendant*  la  anas'  ban*  ^iled  no  brief  nna 
urgaaaat  la  tale  ec;rt. 

the  fcHagatleaa  ef  lea  bill  in  the  following  raaaaata 
era   established  by  «no extroverted  avl&taeaj      tliat  4afaadaat   in 
error,   Uilu  R^.ffss,    testified  la   WW   *-uit   at    laa  t,ilt»   the   in« 
jaaiaa  aaal  illness  aaaplataai  af  raaaltad  fioieiy  fro<t.  taa  oon- 
duot  of  plaintiff  la  srror;     ti;>t   «:.e,  ^ta  pas>aiat<    tlj      iftlad 


t;-,t   g&S  fend  tWlf   iH0t*i&B4  aa$   ir.iui-ies  or   Kiffcxwl   -'^y   ill- 
ness* i-rior   to  l*r  a  .era  at  by  i A- in tiff  in   s.rrcr;      tfe&t   | -rtor 

jto  •&•  h  ;<i   tfe«t*is«d   injuries  is  8   street   e«r  oo.-  lisicn 
b  oleiK  *  vrefer  &gaiast   l&s  ***e*t   railway  ;;oas«- 
pmaj,  vhiv.h  ci iia  *.-•>*  t*t%3«6  by  tew  spa*  t!*< 
*.?.-•  t    the   injuries  nni   tllsff**   tfesa  claimed  by  tax    in  bfev*  re~ 
m»lt«i  fro»   Hm  street  car  collision  were  pr^ni^-ly  fefea   ^-.iM 
in  character  sal  extent    as    &a    Ug$«ri«*  9S«i*8t3  by  fee*  uj-os 
♦.■..-    trial   of   th*>   i*l$   •*   U*  'i^U^t  i  I    .intiff   in  «rror  to  have 
resulted  f&m  the-  een&tMrt  of  pltitttiff  in  error;     +  ...  t   i=-.-v.gdiHtely 
after   I3M  coR-ffeeneeKent   of  her  suit   &g&S4»1  £t*|jttlff   in  irm 

6ftf#atlftsi    in  error  l*ff   g&s  City   of  t&i#»go  an;      ent    if 
llM   Ttate  of  Urn*  Ycrfe,  i  rtselsfctl  gntil  said  a>.m  *&* 

tench/id  fox   IfifcXj      tint   r.l  >\<,%lrf   in  error   -  8#&X$$s 

for  ssii  ;s«ferusani  in  srro?  &f$ss  tns  $mmams*m#n%  e£  bex  *«l£ 
*,$&!&«*  hire,  but  MM  unuble  t©  asoertsi«  her  whsrea&outs  or 
to  obtain  any   l&fdS  »jg$**ft$Sg  lM»J      th„>t   Mkfl   f^iiis  r«- 

latlnf   to  'he    injuries   M»ftft3»t4   by   •&££  iefesivAt  in  fttrar  in 
MM   street   882  t&Hiftifli  Bftd  her  -h.-.?- sequent   lllft8«8,    nn   not 
-  -n  to  plfeifttif*  in  ^rxof  until   just  prior   to  !&•   filing  by 
his  ef  this  hi*  bin    f«fl   relief. 

The  Jurisdiction  of  a  C«SX*   of  equity  to  gtttSt  relief 
merit   8btft$Mfl  by   fxso&ji   8del&8&t   ox  B?iftftftft| 
lAfttl   there  1ms  been  no  r*  Of   the  dtof&a&fts* 

-.       rigttta  of  tttixti  /.iHSes  h&98  not  iat8r9*Rt4  U 
row  crsn   to  question.       In  Kl.Uer  v.   rh«rto»     347  111.,    10-i, 
the  rule   i«  »t«t«#   thus: 

•If    it    ift   fcgslftrt   MRMiUMM    to  tXMWfet   ?.    jttd  I  the 

d*fft»648t  v»3  yreventea  fro*  M&lftg  fels  &#?«&•«  by   fxstKl   or 

accident  unedxed  *iih  .^ny   faidt   or   n&gligftaet   in  ftiiteftlf  or 

ftj  ,  b1  ',  rirhls  cf  third  ^%rti«H  h;ve  net    inter- 

V«Md|   equity   nil]   reilisve   i^fciasi  the  *irong.*     S*=o  ;ilnct  Hilt 
y,  .Hftite>er,g.ert   23S  X12.»   ^35. 


-    7    - 

That    |&«   $«AfiMKl    in    fu--    *"uit      L    '•  -  t  for  I 

tial  dtuM§M  a**9tf#4    t«  mid     ef*i  Las*  in  vrtPt  f©»  L&jturl«« 
&ad  illEeaa  f£l*j«ly  •  ■-.  c  uron  Um 

"rial   te  b*ve   r*9&2tftd    ftNW   fcfc*  conduct    9f    ;.".-.  inUff    in    *rrar 

-    R8%f    u:  en    tl.ifl    rMOJdj    ;v>sU    Of    l«»bt.         It 
el#«rXf   r-tsb;i^f:?'    I&&1    ftldlstl??   in   error  I  Bit 

gllganta  ys  fftillnc  tc  nesartftia  surf  .•  ,-< -er.t  *o  fc&*  emot 

aad    jury    •*.■-'■..■  KM  f&Ota    •&!«!)  .ubi- 

Innn  hive   availed   to  ?  r«¥»J3t    *.v.   recovery  ©f    Ui«   Ji .../.:. -sut   a<3fc- 
j  I.ine.i   of.        I .';  ."■•:■    '         kdteitt^   facts   t£tt  execution   eg    ti.es 

31w  d«er«B  ie  r«ver«*3  nag  t&a  aawa*  r*  itfe 

directions    tc-  ftStez  a    iscircs   in  aoco-rd&noe  with   tJ,e   rr 
of  t&i  bill, 

SB8$« 


BafozidaiSt    ta  Krfror,    j 


185I.A.  425 


H    f(  tl   :. 


K»,  jnsmc!  baisr  spun  .   -  *     -■  r  T-  07  t,:.    - 


Tn   *■         '  ■  I  lovfta   brought    la    I  lj  -j 

Cc"  pf-  »f  I    ta  a>r«*     galas*  pi*ijt1     f  la  ar*o*  to 

«•  ■'■'■  «  •■    :-?Mle  a   ts**3   by    M 

raaoltoa'    Li    i    fta   lag     .-,.    ji      .-.*  .  ,.,     ,  ^n  <rc0Tt 

Tha  !N3O0n$*or«*io4   faots    km   *       -      '       .:<  •  -  Uowa: 

On  Rovasbo*  Sfc,   a-n,   Sofa*****   l„  srKr(   aa  oat® 
n«ii,   sold  aa  aatoaooUa  to  *iniaa  %  roato*,    ..,.,%   jj    .    , ,-  f.,y_ 

•    "  "•  **  *t«2  i    rtgj  rfl   oa 

la*  aatOKOfeUa  to  *«foa*«Xt  is  or*er,       c    .,.-  ly  aofoa*. 

laat  in  error  ***  fostof  took   u  .ik  to  ~.   .  «  cf 

aXaiatlff  la  ereer,   oaoxa  P«ttr,     *   Um   o»gg»sU«  .    „ 

'  ®rrc'*>  Ifttiff  la  area*  i,  k««F  »«d  c?re 

f  r  ta*  aatoaeMls  u  ,«,    -or  *e  a  P:0„*n,  pojaala  in 

•       **    eaattaj  i  «h  ,  rot  roeordoci  awtll  p«o*»- 

*•*  *i    *•*!•  plaiatif*   in   error  hsi    «      j  •  ;ve   aetto* 

of  aa*a  aorigago,       TSw  aettgaga  prevJ      m      I  if     .      14  ne 
laafal   ^or  the  mt^pr,   ?oat«rf    to  rotaia  aoaooaoiea  of   the 
1  toaafeUa,  aai    at  hi-  ,e> 

until  d*f,nat,  etc.      tartsg  **i   porta*  of  throa  -.,af 

at  that  ta*  satoaoMl*  wat  kg- t  in  taa  ga***a  of  pie i at If* 
in   error,    Fester    srovs    -     .    1     -  \      _  .-    -,♦    Wf    pjWTO!M    l(!. 

to]  liatlf*   in  error   a«pplla4   th*    amltM    Hi  U     Hag    oil 

aoooaaasy  for  lta  opaaatloa  and    r*oa   tlaa  U   tia*  .  the 

aatartala  ,  ,      ,     , 

Ira  0:5  tfefl  aotottooil*.       Poatot  ;.  vi.;v    lofaalto*  la  th« 
pay-girt    of   at*   oOtOO   to  *of«  ^     |       vrror,    tta    later   alaotod 


6 
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to  lake  ro tee* eiee  f  .  •    -:•         t(e$e# 

teesiee  of   •  fra»  ploistlfi  i.i  ^••■.:f, 

^ho  ref&eeel   le   -i-.rr;  ■■■■.•-?  poa««9»i©B   unl«»«  ;.i«  lull    fox    jufj.lxcs, 
rrsp-ir  '     K*g*f.    St8Q3B»tia|    to  §109.*.;,  pad     ,  I  -AceJ 

a    lien  on    HUE    BBttilMbil*    -or    Ik*  I  le   bill. 

;:~iy   lies,    if  ?.ny,    ekiek  pi    LttlJ    f   la  orrcr  c«sy 
n  ?>y   Ike   OOttKCM    1.     .  ■•-    1-   :c 

I    J :.  -  wsj?  to  fJ^nUf    In  erres  a   lien   for  :-ny   of 

Ike   ek&rfte*  fctexe   involved.        By   Ike  gemma  !=*«  s  Le   or 

eftleaei  *ke  hy  hie  e%&21  aetl  i.»bor  bee  -    Loa  of 

11*4  hae  ■  lie*  on  11  for  hia  reasonable  ekurgea,  j  ro- 
vivtfjo  Ike  »aq  1  aye*  at  be  *ilb  Ike  consent,  either  exreesa  or 
iaplAeci,   of.  Ik*  eeetear*       1  J  Liai  <■,  ~?>o.  ?31« 

It    le   Cl-rsr,    tkaref&re,     •  -..?.    ;-l;-;uiV.  ff    in   error   Q 

ast    =:  :>;rt  ^  3i*?n  *$*eai  Ik*  uil«*M&il*  fa*  feie  afcarse  of   "a  a 
nestfe  fear  keaplsg  ';'-'  eawlJii   Fee   II  i   in  fei»  garage;  or 

for  esppil**)  esek  **  gase&lii*  sad  oil,  ftsr  slaked  by  hie)  to 
|fe#t*£  tsriftg   Ike   tla*  Ike        '  :  I    in  +i.»-   gar&ga, 

ikatkas  *n«  eeemea  las  linn  of  le  ea   ■  rtisas 

takes  precedence  of   Ike  lien  cf  B  |  rsslessly  resented  ehaltsl 
aertgage  iefsatfa  aqpec  Ike  ela  as*  eltesdikg  '■  riles 

of  tn«  lien.      i  Jesse  on  S*iee*f  leet*  ?**•      ISkll*  Ike  *«** 

I  by  eeslroel  srset*  essfc  i    lien  ee  ai  le  sise  M   prlssity 
ess*  tie  lis*  of  c  prsviessly  reeest**!  Korl&es*a   ;:=-  sorlgagee** 

-ity  f*s  tke  creation  of  essk  e  lies  say  be  iu;ii*d.    Ssok 
M    J  loatiea  say  sri*©  aksxs  Ike  esssesty  i*  to  be  retal&sd 
uae-5  >?y  Ike  settiga§s*a  eeel  le  el  e  ekasastat  ekieti  isesive*  Ike 

eSSSSt**J    for    tfce   I    :  i'w:    ^:r    es&ia  .  .-y    MfJ    ir»    tn^reto  M    >   neeee 

msj  incident  to  it*  reemflnekle  es#  eiaelee»ry  eee  oy  ike  ^o>-t- 
*.i.n  el  tkii  rule  %»  eoaer«i«ly  illuelmteel 

■        HBBStf  v«  ' %"  A^i^ca,     U<  l»«i.|  *Mj     Iksite  ytt  8yeesey« 
ic?   Ina.,    116;     eeel    r-rw^-cgJ   CnrriH,^-  Co.   v.^'Ms,      SI    Bek»a 

41?. 
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In   its   ■--.[  !  )l  leatiea    * ;.  I  l«    role    $    ,  r,    subject   to 

th«   V$Xl    **r*f)ed   rule   that    *?;>ch   9  .  y  b« 

\n  liu  Mtsi  i    ta    eofttiira&tN  j  8 *****i©B  *f  tfes  11*8  o.uit>.<r.t, 
hi*,   afCUl   or   servant,        1   J&MHl   OH  IA«*»*    Sft8««   30,  21,        ; 
Satitfc  v.  0<arl«^   M  S,   T.   3a  ■'!.,   873,  offixaad  in  i03  |.  ?. 
::  ■  .    ■'  i  -'., 

Of  B«nt?Mj   •*  aataaaa  tfca  laaatfl&ta  pasties  s  e&aagfii 
of  poaaaealea    las*  aat  slefaat  11m  rlfftt  of  a  lien   Jlais     rt 

"lien,  aalasa  by  *»rr«nd#yiaf  $a«8«*  Ian  fca  aaa  be 
■fairly  andesataad   la  b;vn   froraaaAastd  his  lien.        1  Jon?;??  ok 
li^ns,    9**«        . 

re,   therefore,   &a   in  laa  98 M      f   b  ?,   plaintiff 
.■or   ■OT*S*£ssas1   f  0*sa**iaa  Of   II&   ft3tt«Mt8fellf    to  Fo»t«J 
sifter   Mftklaf    auch    at    tj&J  re,    if   Ray,    fcg    R*ra    /.-..*    tbami   to 

i.  at  ;^on  r  to  M  Ike   la*1  laae  aad  by  *,h«  Siaaatias  of    tefea>» 
.  I  in  area?*  '   tea  held  to  Uvi  laet    .i;  sigbl  to 

•-•  rt   a   Ilea  th*£*faa* 

Plaintiff   la  ftrror  le*$l£is£   Ifetftt   urea   laa  soaaaiaa 
•feea    Lefes&a&l    Is  **»*»   tui   Teate*    pis-«*t   v,j:  :     :h  *■    *  .'/bile 

to  bis  garags  on  Saasaj&e*  33s   1011,    v.        '•  latea   eaa   aal     rav&lsg 
fee   fixsd   Ifee    MUM    »tj   t&t   ?*<i&es!   of  defeat     it 
in  error,   but,    so  fat*  eg   t&e   Bal&aaaa  1 1  galeae*,    Itf   Beds  no 
s©  jurats  a  Large  for  such  ^ork.       The  afeaagg    then  serfa  by  bie 
«aa  for  *oil,    gereaiaS  aad   tiiee   -12.35*,  ftifl   to  Footer. 

.   •  eaiaeaae   offsr*4  by  sl&iatlff   in  g*xar   teediac 
no*   Diet   etfeea   Fgfalte   ee*e    gg^BS)S9jBe&1  i>*   -  *     teg    in— 

>tasee   ead  by  t&g   0 1  reetlea  of    tafeadaal    In  errcT,   but  upon 

leesa   thft  c?i^enaa   t.;Ken  M  i  RJbcOi  l    '  I     f    ^(ich 

rcr^ira  ^e  re  ea^it   «i'h   tbc  i  ^<~<«3'c;??j.«   of    '••.  I    in  erc-r. 

The   e^MPSM    ror    s^cjb   r«>r  4r*  |  *    to 

dtefcsxtajtt   in  »f»«ra   MKd   H  *«•«  not  u>f»«««   k«*1    ..       itlff  in 
arror  B«tte«ivMl  ta«    intention  of  hoi    i  rror 


liable  iaaref  or  or  cf   r«t*i*iftg  po*€MM»sitt)   0  'omofcile 

11   Foster  £?i,-;«ufiftit  ;;i.v   inability   to  jay   for   lk«    r»j  ,lr«» 
^cf)i.;  -  ggg   >.  ■■■'■',      161   111*    «n  .,   3S7,   K.Hed 

u;- en  by    plaintiff!  ilftilK 

■    •  ttory  ->*■■■  M*  k©*$HMr*«  H^n,  i  ■      I  iv   I    -  r*fom«  not 
la  rcint. 

roi  '»5   M  ereo*    la    KM   record    ijmS   fchfl    ;■..      vent 
li    iff  I  ia*4« 

j     mm  ^F?iRxrD. 


l»?  -   1887t, 


Bafaaaaai  i,i  E/rw, 

KAYSIUS  Bmil, 

Plaint,  iff   in   In  ftr. 


J   OU    1  ©r\» 

■      g$ 

■  ;; -i  ecrow 

0F  cmx&tso* 

IS,  J^XGl    JASHS     •      ;  ,    0?IRI<»     | 


Thii   i«  a   mil  .^tod   in  fcfea  KttaialaaJ  9eurt 

by  Safaaaaat   U  •*X«T  -  gaiaat   - >3  liatif*  is  error   to  raaavay 
i  --or  *a*  bre/*ob  a*  wt  o?  ©aaleyaaat,   ■■■.   raay 

it  U  aU*«a4  ri:.  in^rf  ta  a>m  ******  to  taaiay  dtfaadaat 
la  etart*  tt  ■  pUHaary  Aatigaay  fa*  n  par*  •  aaaaar? 

?,  1913,  tad  fraa  a&taa  taalayaeat  AafaaAaat  lis  error  ©lata* 
tat  aaa  vat  *raagfany   Liaaaargaa  *a  ?ot  <->.,,*>   a,  Uii,      a 
trl*3  fcy  ls«  •aart  raaaitad  la  s  pj  .  I    -  ktn#t 

plaintiff   ir;  errcr   tot    ||S0.        Tfi«^«    U   no  M*   in   tfei* 

art  by  dafaadaat  la  error. 

OafamlaaH  Is  array  tatarad   l         .    ioy  of  alali  Uff 

in  error  in  Se£taaa*r#  i«U«      Tat  •ttaaaat  latradua*4  aa  b«- 

half  cr  aafaaaaatt  la  error  tanat  ta  aaaa  taat  ta«  e  atraat  of 

atrial  aai  far  feaa  perlatf  aatfiag  January  ?t  im ,    ii   |  .,  pax 

teak,  while  tat  •rltfaaat  tafradaaatf  on  aaaalf  of  plaintiff 

in  error  taadt*  to  taaa  taat  n&aa  tta«  attalay**,  aafaaAaat  La 
v 

arrar  tfes  *-■  riod  of  *uch  iapldyatat  aa*  net  aaatiaaad,  und 

taat  r-irintiff  la  trrar  +hvr.  tatd  that  naaa  tag 

aantiaa*  tadafialtaly  if  ta«  ««rvioaii  of  *afa*daat  la  »rrar 

prowl  eatiefaatery*      falla  ta«  tataaaaa  tearing  upon  lata 

ifisuf)  i«  *ioae,   m  ?.r<?  not  arep*r*4  to  a*y  ta  I   11 

■****»*    •  I  by  tea  oo  rt  i     t  i  itraat  in   tuaatiaa 

*a«  ,%n  antira  one  iir>  elalaa*  by  safandaat  in  »i 


0    )— 

at  la  iuTor  to  si  Ifiad  ■'..   '  ft 

0e»  SI,   19I2|    »ha   wm  tola  by  plaintiff  In  error  that    she 
M  .   si-  t,    i.U:c   ;...-■  .  £|£    ".o-    want   h<  r,    nnd«    "to  quit** 

bsMie   !"il{;y,     ;f»    Latlaftta    fcland    o;  ,'     In   orror   ^.rc^i&b 

Mihoaa   in'lwsnoe   plaintiff  in  error  una    laduaad    to  euploy  daffOJfe" 
dsnt  la  «rror,   taatlfiad  08  '  that 

•  before  Qatofeas  Si,   1911,   plaintiff  i:    erjroj   told 

b*;r    that    aha  .;    to   Tire''       ifand  «t    in   rirvor,    but    .ihe 

'lirtiirjr  taetifiad  that  aba     Id   met   toll  iafea       *   la  error  of 
tha  oanveraation  fthioh  Mm  h.-*d  with  plaint if I  in  acrox, 

Plaintiff  in  arvor  ftaat if iad   fi.  *   prior  to  Date   »* 
3ii    1911,    tha   «<-,.-:*    done   by    I  if«  ...':'    In  srr«*   I  ■.•   un- 

laiiefaotary  tad  that  oasy  of  th«  -.-sen 

ro^r^d  by  snataavarei    *nd    lara  rtKxitrcd  to  be  ratrisyaadj  that 
on  that  day  i  ~tsr  :;  onatOBOS  haa"   rotnrttad  '*  fetal   fthioh  had  b«an 
Iriooftad  by        '      i n t  in  error,  plaintiff  in  arras  oal 
dofeadant  in  err^  into  hor  affloo  &nd  told  ..  .-    ■.,   bad  re- 
ceived eo  oasy  oonplalatai  ?,  >-^;-*.  bar  tort  that  «ha  i  tis« 
llaeatleflod  and  that   lofondft&t  in  *>rror  *o-jM  b.w«   to  da  better 
if  shs  axpootod   to  continue   tha   worfc;     t!  •;'or 
tbna  oriod                          ••  ;l               ■•■■>'-   •               l,   ,-b.    rouid 
t*«y    tad  do  hottorj     tb   *                  at   in  nrror  ^han  vast   lata  the 
•••orb  rr.               rtax  aha  loft  th<                   i    .  I  i               iing 

M  pf   La  *ri  a*   Lid  net  aoo  i;  -  f  the 

c«i9«;     |] .  ;    -       ii        '    i  endant  in  errox  te  gptit*  or 

t«    t    ahi     b      not        ;b   jut,    or  ^o?as   to   f.;.  :;        .  ntic- 

ipoting  fcbi  return  of  defendant  in  error  on  tea  Bonday  follovi&g 
*>h»  laid  out  wort  to  be  then  dona  by  defendant  in  error  upon 
•he  table  etzetoaavrily  uaed  by  horj     tfeat  w&on  dafandanl    in 
•rroy  iaft  baz  aatanliataaaat  on  taat  *ivRnin^  «n^  oade  y;o  dai 

for  tha  «asai  8am  faar  the  Bvaaieavi  v-*rtftk*s  work,  and  laft  bar 
working  toolfl  in  tho  navH  roam« 

Thi-*   tfiwtliKony  or  plaintiff   in   «tr«r    la  oo/  rebcrated 
in  evtry  ossential  datall  by  tha  taattatony  of  t*o  nltaaaeaa 
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abe  alaiai  la  feava  boon  praaont  ■;♦.,  as   iltbin  hearing  efj  the 

eoaYeraatloa   m  baaea     efendani    la  \rror    tad  plaintiff  la   revet 
uron  vba  oaoaaloa  is  30*01108*  and  ntoo  nn  faailler  »tt«  the 
character  of   flu-    voob  dO&O  hy   lAl  tftdant    La  i.rror. 

GefeadBAt   in  srrot   offered  no   -  ■«;  ;tl;..ony   in  ecntra- 
tiotion  of  tfee  oeid<  io<Mi  t-y  plaintiff  ia  error  m  to 

ta«  ebareotor  or  fcfee   eoffl    performed  by   •.;  '  it    err 07 « 

Tb«    findlf 
in  error  *a*  discharged  by  plaintiff   la  error    Proi    ..   i    ee>- 
plOyMeOt    on   QotobOf    81,    l^ii,    Lfi    agelaet    tb4   Oloar   |  ;■>]  on- 

deraaoa  of  tan  evideasa       >   fcbe         !  i  oiroi      I  taea«  is 

efidoooa  ia  too  oaae.  but  if  i^  lad  '..   I    le      .,.  .m.  ia 

error  eati   •*    Liaobargad  •  el  raaaa   -<■'   I         •     *aoo 

tende  to  a]  '    iuaa     lea     -  at    roogful. 

It  i  see2   for  plaint if j    in  frror 

U    (  efeore  an  evployaamt  le  entered  lata  for  a  epeoiflo  tiM 
■i    ■_  fixed  ealaryi   tbat   la  aa  action  to  recover  daaia&oa  tots  a 
ereaab  of  such  eoatraot  fcbe  burden  is  on  the  plaintiff  to  caoa 
that  tbe  dleebarge  *m  wttb©«*  Juat  oaatee*      tuia  la  as 
eorreeH  *te*e»eat  of  tbe  rule.      in  jpjtg|fM£l*I  la.  S&Stb   *°4 
in.  4$q>.«  &&S«  tbe  employe*  voluntarily  oa&t  the  aerviee  of 
iiis  eaployer  end  tbe  rules  i e  ee  tbete   ttated  ma  I  bla 

to  tin    r,v.-.t»  tbere  involved,  end  eee  tiy  so  stated 

vltbeat  iaa  aanal  eretlea.      ffea.  trae  rule  i<    thai    !  .       irdon. 

ewlag  |ood  and  raffieieat  grooada  /or  diaebar&e  x 
tipon  'he  aaq  loyor  invoking  eneb  t  dolosee*  efeoa  felw    -  rvaat 
tea  proven  tbe  eoatraetj   lav  enea  ur  to  tba  tine  s£  his 

ilea barge  and  bin  reedlfteoa  +  <--  perform  at  %tm  tiau     . '   the  «i»- 
abaxgA*        L»ri^ick  v.    Root  a    |aj  i^rvooxt  Co..    I4fc  II K   Ap&.j  , 

laOOa    thaya  aitOd*        lOO    '-.V'O  ".rtor  yy   Bo-rd   of  Isluofitionj 

ia  in.  Apr.,  8«*. 

Prior  to  bov  wployaaart  by  p2  4ntlff  in  error  Hafaa- 
Ln  «rror  aaa  etar-ioy^d  la  ladftaaapalia  aadaz  a  writ  tan 
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Oaatfaat    fd?    tfcfl    p«riO>3    Bf   ones    ■  r  ?»   1911,   at 

*ry  of  $1,30€  p*»  paa**       Tala   sjrittaa  tantraot   »»«   intro- 
itaoad   in  BTi&anaa    *y    lafaadaaf    ifi   arr©*   ov ■■  r    t&f    d&jaatiOB   of 
Intiff  in    !?*•»        i   it  1*   iaalatad   tha^   ffafli  aonti    ;k    *aa 

;.  ■■,■■■       o<rt  la  a* t     ■  •■".  ■ ;      -"        "   ' l  •  aoart* 

If,   at  iihara   i-     -.  i   tot   "    tdlaQ  fea  show,    tea 

cjjiy  laraa  of  fcaa  axaloyaaat  *ar<    f  «1   &afaa4ant  Is  srrov 
.'.'•.la  &&ya  tha  saaa  tiao  sued  salary  afce  aai  taaa   \< j  ■  I 

■    .    '  :'♦.    ?;^n    B01    aaatj   -    ftdj     I)  I     !  On* 

jr.%ot  ama  aaapataat  Faar  tha  pnrpaao  of  fixtag  las  torn 

a«r  eaployaant,   out  if  \f   ■•-  :■■    than  known    ind  a»£©:r«l     .•   '.-  it 

th«  oar  fcsaal   of   ai  $aat   in  a#*0*  at  I      i  u  ,~ 

polia  a&taatitd  t«  J&aaary  ?,   IflS,    (and  It  la  l»ooaoei,?aals  i&at 

plaintiff  ia  ':;cc-r  seala*  hava  aaf&loyad    iaf     laal    Is  error  for 

ths  saasa  parted  stations^  .In  tas  written  aoatraat   *ithou1 

firat  aaaertaialng  tfaat   taa   rrlttsa  oe&traal  arorioao'  ia  that 

res]  rat),   1   ■    eoatr&ot  aaa  iaaeaspataat  and  shoald  a»w« 

exo laded*       la  etaer   tarda,  unlfcfw  tj;o  *  *■■:*•!&**  cf  u>c   t        ..-.yoiis 

ooatraot  eare  in  eoatraverey,   saoa  eontraet  aaa   ?er<  I  |a  fee  any 

influx  in  tae  ease,    ■;. .  neaatent  aa  ovidaaaa* 

mila  the  epaaifie  raaeeaa  argad  by  plaintiff   la  error 
ia  ssuffort  of  her  aajeatioa  to  the  taatiaoay  of  fcae  eitneseea, 
Tattle  lad  SaartB,  axa  Kateaaole,  eaea  taetiataay  aneald  :.;;vw 
been  dl rooted  to  tae  general  refutation  cf   lofan       '    in  error 

fin  Una  ai  ■      ■    ■    -M- 1  orted  ay 

th©  evi«ionoe  ta*  |a4§aaa1  la  ra^  ■.■-.. 
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■  3jgf| 

F7.FY,')  CCOI   [J©  BTT, 

ft    CCr.      .      '   .        ,  \ 

,     '"      ?'  ";'      '     !  |  -.■::■■  ■       -  t 

»«tj  ♦.    by    |       .     .  |  |  j 

BMier    »&d    Tfefl*   Cctr; ':-«/,         -"-r."  -,r:- *  i  ■. -,  i 

■      ',  '  3        '-  :rt 

U  PWRli«1  I  I     '-         .  ..-**  or 

fits    '  •  U i|    .  -'       .-.....'  i, 

in  g«&«t&aetf    U  •  pgfc    ','••,' 

■    ■  'u'aciuiring  it#«2    Kroil#?a   ssd    fc#nfce  - 

:  I R I    A-    I , .  •   .      •  • 

»*mnt;     ♦  >,-•■-♦    l»  .    <.    :,     . 

tnek,    rin.    leetNl    fttilf    |»|£  or    !.:if-    tor   fctesrfcfrfj    -*  :-.*;.:. 
rood    t<>   jfcve    ;;-      -y    jr     .  -      .     .     *  |g ,  .  ■;  ,  • 

.vice 
tat  plaintiff  *it«       Mif«  pl«««  &s£  sell  Mil*,     pplias©e», 

'      P9&R,      '•■.-    gfo     .  BTjHPSS    C ."    . 

or  l*sseferriAg  tfet  l*«i  p2**«i  t  u 

Llrteta*,    .-  •  ■■-.  th«j 

«tfl   +r  -,.;.%<-;   ♦..       --   |  -    •  rails 

-on,    in  tfet  aevlsf  of  ?lste*j      fcfe   I    L.:"  s$$ 

'7,    fesf,    OB    ♦:.-.  f, 

*-sploy*.i  M    lf«r»ftftUji   tteiftfl    tlj    i 

■••,■■"■  ;     .,  J  , 

Wt$4    ■  •       •  .  -  1st  Iff    tfl    IBM    v.  .  '     • 


•>  I  - 

WitJi     Fr-l-lf     I''-.  •■-  .     '•■•■•       tt«        &    1  '•  '  '  -',  '    ii'M 

■■  tallf    Of:ter«:'  -    B%ad  *Bt    pi  Mid 

e   ««rTn.a*«   la  glee*   ta  .  .  it    eg  ircn  ut  ■ ..    I  ...    ;  oo«* 

r^Un  rf   ftaid   true*  e  Latiff 

titlf   a   Baft   j.  lea*   la  s;uch  l«     .:-.<••„,    ea£ 

tfea   plataliff   -i:;    lt«  sail   or    'Mi':v«   geld    1-r  £•    or 

hc^iry  plate  el3&g»    rv^r  Uaj      all 

of  *hieh  -       ■  ill  lea  I         tafaa- 

a  *c  taa  plaintiff  (   mh  ej  1  sare 

eeald  h«  aave  kaaaa  s*j     ♦>.-*  etiile  pi&itttiff 

IfeatlaSB   ead    eadeaa    "  l     1  f     it    of 

&«     Bf«n&aata    in  pfeedteaas   f'.   bit    asN    r  •,  Lie  la  feae 

exeseiae  ef    til  reatg&aale  eaxe   fea    fei«  eea  e&fetjrj    isd  *a>ile 

-  "■     •    -     :.      .   ■  rf    \t~tl  plate    Kleagg    '■:;    !  >▼** 

He,    said   leeaa  ml  If)  did   teaa*    Ha  and    fall, 
laid   large  *r;:n  riUfl   *lldf  laarod  sad  fell   ■> :    . 
rail*  tad  -3<;id  plat*  .      Rf  f  'rank 

.     %  lae  leg  ef  *rni  plaint  if  fv  aaaakiaj    I 
latiff'e  leg*  »?to, 

hi     .       rieac  ef     paellaafa  rellieg  ail! 
laid  asaa  efciea  l«4  eBpleyea*  operated  as  e*&laerjf  plat- 
?o?&   'm/-  ,  i  aacfl  it*  t&a  sasairoatlea  of 

Peileaa     -:  '•   teafe*  ea*   > entered  freat 

4  -      -  '  U  '- "  .  Heel  platee  «ere 

r-      I     '  teeyed  e$ea  lae  true!  tee  rellread  raile 

'ly  plaeed  epea  lea  pleiferai  et  la*  ifaefc 
■teal  plate  ear  plate*  taare  ftaau  "  telle.       *ae 

rails  sere  w;;   Saaiasad  to  laa  alaifewi  af  laa  tp«oi 

rlca   Wfti    ;;i)Xicy»«i   to   t=ro*en*,   ba4    tatlf   froK   ■ !  I  or 

badt  off  laa  plaifasau       ¥&&  laaaH  rm 

I   long  isna  0  feet  vld%   wal   U'*e  tallro    -   raili  -    ; ■■.      :   aed 


;--;;r  c?   %fe*    truck.       ;.*•-...  >•.-.*« 

■gisf  ic;;;  ■•...-  Ekiatd  &«  a  -  ' 

'         ■  -.  , 
MtitertH  '.  !  I  rj  ij*&t?fted%ly  fclflwt 

upon  *.i>-   triftl  t&rmtgk  -'.       Dsri!      ••      SI* 

s&g        ■    ,    i(       >  tin  ::r,  fcsei  &f>«NB  y 

<?f   i; .  •        .  •      I  j  '  .-■-;-•  I  ■;  :~  tlln«*e 

11*3    kit   {■o-strlc.Vf:;^    s .••■:;    feff»l  =  ;    feis 

\  C    Ofe*f    ''.--  -:.'■.".•■   ■"  , 

;;.-f.n    %%M    rr,n:\-r  ;   HI     ll  ■   :  ;   -       r  ■'■'•'"  *  » 

rraffho8*,    at    tk«    :ifec*  lots   ■>-<   *i*k    ;.:..  L*tS96«    "'   .Hoards, 

l£?fg  trtaagnlnf  ftkapftg  «t«#l   plats  as  tt»    -~-.il* 

tk«B    iKfiSf    v-cn    fck«    ?.i~<  t'orjc    o-     %k«    IrttSk,     IS 
track   to   5ke  $1&3«  ^rn^r^   11    i  'iffi^    tc  unlc^cs   tfeu    piste. 

-■  tfe«  %gvsA  Arrived  *i  itn  g*»tia  %imt$  iHefe&x    -,     ■■-    noa 
,  < ■    ■  »ti«Ml  cf   *he   fcrtfir  p?$@«#<Ei 

8ftl«s4   tfc*  plmtm  by  lifting  SBrt  psafclsg  or   s$t$vSjgg   it   off 

'u  side  of  the   tnBk*   tti&l    &il*  •     .  ;..;    ."'f- 

$•11*4  I    thf    plftta    on    tiN     «*tttk   ?U«    Of    the    +  jtik:» 

fckfl  Rertk  fft&t   6d    t&     Ismk.      5lM(     eight 
ly  *8tts&t#d    si   fros;  ISO  to  45G  pami$« 
At  sate   ti&e  -ellfi   lk«  -fe*R  n»s>#   ^tis        ■■■■--  ■:«    |g        -  -  •.■  Is 
plat*  ii&lmgtft  ml tod   a&t*   •»Xt|)   1%  ovfr",   or  *^hc?e  ix   w»r*, 
cr    SJ.**    k#?    JG%     IMS    il    fgpfl'WMI    tfi    f&g    flrffevfet    *fteri   OMKtt    the 

.  :.'      ■ : s     &ff  txm  %t&m  en  the  *eatk    -  ...    *r«ck 

ftftj    Ifl    ao    LfitilSf   everterstei   and   carried  Yltk    it   MM   9f    I 
r.'.lj^y   mill   ifkiek    f#U    «£    R  •  by 

tm   in   fivi  :     ~;     *    i     ;:    ■   to  sto*  ftnet   %1  ^re 

not  msamg ttmtmi  i*~<  fl«si«s  *^   v   prt«  le  i 


•  4  - 
he   aaa   injure  I  I  i  el 

*  c   •  k*  ; '     ""'.•-(•     "  •    ■     ■  ; 

rev-.-r   ^''cre  aeeietftd    I  ■     '  •    '.■  ■    'ruck    or 

aarryiaf  •  iariai  !  a*a  Uta  i  I    amj 

n%ii  n  or  ortiar    ■ 

fei«     fa21#*    «?rv>irt        -.  *  .:,  •-  -f:ft     I©    tfcf*    ft&t&Od     to    fefl     ':•- 

i-ioyect    ttl    HKlQ     ItSlj      :<  •  .i     '-.',     •     I    E    -  -     &&4    hy    hir:         -     r»3 
I  •                  ■..'■-.  -  . :  r , 

It    il  Mi    B«»t     be    fe«liJ     *0    ;;>:Vfi 

I  ad    tfe£    ri*K    SJ  ©a   &ad   @a« 

i^?e   -  ,    rails   en   fehe    Irael    pl&tfors.        Sfeta    in- 

sistence  in  aeeeaaarll?  pwt  .  :.  i  I     '    tfca 

II ties  ©f  '*:e  raiSa  la  #-    J    i  agar 

•'.ros  «^3  epai  -.   us  to  apfsaila*   oi  w&a 

llf  aaoartai&a&te  by  bin  In  ;.  reiaa  of  re&aana&I© 

©are*        If,   »t  -  }    ,       ,     -  aero?  kafara  ttsad    the 

truolc  *&en  the  re!2a   aara  VfXNB   i*,    MB  -  - '-  ior. 

.  ■■  *ii^r  or  get   tfea  re£la  aera  E&staH&aal  %«  $£te  1 1  -t- 
Fern  Sis    r&iltxre   fee  observe  61m    rail*   in 

tjv  t  raa  aet  aa*  not   en  b$14  as  b  ee  itta*  ©i   laa   fca  si  irga 
hits  with   ttea   s^nt   ©f  reaaea&ele  a&ra.        I  Uti  ..Hon  in 

•i  ©*      i  Hue  rai&a  ©pan  l&a  p&a$farai  p  ra  eeveraal  ©f  toe 
s*ei*i  j:i;-ite#  a  riea  of  a«t©ii  parties  el  ,...    ra&la  i        .-'u.i 
rily  ba  faataaad  to  tee  pXatferai  ana  Btmeereel  by  tfc« 
ate©]  ©late*  an    fcl        M&Sitiea  ©f  %ka  ralla  in  Msat  r«n;i:ct 

reafeXe  apes  e2.ee©  aerettsy    .  al     e«     Ba&er 

tRtgse  aitaaaaa^  taaea,  aaal   tadapetutaat  ©f    ny  etaaz  ae&Aitioe 
a&iee  v\rhr  -      -  Le«  of  <.i~  ties  of 

tee  ri%k,  tea  fairly  asa  n^*  faain   rax  Dm  jury, 

11   ta  olaarlf   i   l     :.:-.;-j  af  * :..    -  ,\        t  tfeai  la 
sjbe   ih:-f;ioe  at  Laaaai ,  %aa  ragaiar  fcarai    •,   *:•        *v  ^;'     trsct- 
taaj  Km  character  of  %fea  -rcrfe  t  ba  ^arfeanaad  bf  »py»#llaa  asal 
tfei  aa  -:npr  ef  i  ta  r1  ■  i , 


tS»«t  np9«U«i  i  tew 

Siva®  --•-.-'■. 

•      -     ■  i !  .  •  ••  1 1  .■ 

■.-'.•.  .■■  ..  ff    '  .      -  .  ttMH*- 

>i~-  i  of  '  .•.'■',  _  _/__L.  ...»  .    •       •    '„.t..-l-* 

00.   T.    SUtJ | U,       '         Ul*i 

If,         Ml  ,.  •;- y 

!   Rattan  aa?«saa&ftal?   la  th     ■■■■-         '■  -   I 

*  •:.    I     tiM  '  . 

■  ■;.-,'     '.',•'  xi«*  i~  -.ot 

M&a&fl    9?     -:..;:;     ta    '- "  "  '  tafasai    (3  '  !     S*l<j    b« 

av&tXe  •   &*«  §&EJ&g£i§<yi .......  \  i  ffift. t* 

?.-£M»   z:-'^   KSi*f   &55*  '    ';    j       -  '•    "•    *&• 

r.ii?  tmt*  m  tk  •'    j  uglify 

.    rind  lag   ta&t  appej^SL-mt  fia  ruiity  e         -   s    -  ■.-  , 

•  ■.      -  -  .    ;!'.:>  il.t.  ty  .    •  i        .'-'at   sad   , ';r.';»ptory 
#rd«z  to  gt9$allaa   *                               ■-■■-.        ~*   .    ••■■  • 

5^  Hie  nt«t  •■'■-,    i       -     mi  a$  lift lag 

ad  .•     ■■■■:    ■''■■  ro^  as  If  S1  a  »&#*•£  ©f 

.  fef  .-.-.,    f  '     ■  ■  M'-i 

SAW    tl  ;:/l  J    \.;-V>    ve"n    *:i?\        '  If  I  », 

but  tfea  Itaaaf  »$•#!   plat*  *»a  dt?*eta£  la  fe«  «fe«wwl  cr 

■.Us   raatlag  upofi  a   h&m*  ■  '  '  ■  ■ ,    It 

I      .,<    ggg :      taaafel?  bn  '  -  '    *  b< 

c-fragturaafl  nag  fall  fra  «tft« 

.      V  -    I    ,    :.  -    '■-■rp  Utat   the   v.  ->.'..  *  MM 

E  4f  ]  tsailltj 
(rlslag    fr*B    t&fl   BAB&aet   *?   fctaJl  ria*    ;r>-.-i         , 

tM  tfc«  Jwry  t>e.f«  sjpaaifi&alls         -.■■•...  •, 

♦   um    Uutt&a&i  el  appalla&t*  fcaai   sue  m   '-■■-■  **** 

;iRUs«  misa  fa&laa  »wrr«»t*    t*  s  &  ittas  of  !>=*•,  *atf 


-  n  - 

'.;.    *  -  Id  11  iW  i  ii- 

ganaa  on  tfea    Bart   cf  &ict&ar&a»       "  rttel 

'.'•.'■-.  •      •;.  item 

&fp*lle*     ;rvi    IIlH    "b'-i  It  H   ..;.rr.       *        ';•"  I  Gfl 

nr  -irr   lh«   rvi  :-;■■<!:»    I      I  ■•  -  a  referral    t-"    If!    tb6    In- 

Rtraation  mi  t&a  *feoil*?*t&&*r*  r  1  '. 

■  -  r  'T.t  Riatu  rdt»  •  i 

per*  fallow  s*;r<ra»%a  **,*  mi  •-  -*1         I    fact 

?f>r  tfee  iVQ7t  '" .       ^         '  '"  I  ;  '      ^r- 

•-.?;*«;;  ,         >.    *  hin    n1     **•    of    • 

rnrn»-  S  *  ^    6&ld    lli    MiUT^ .     !/;;  -  __  .    -  ,  __. , 

Y^r^ot    C$13    ;:""    Jmi       ;-t-;-'-r;.  ■  .-  |  -;             li                                  itl    Kfea 

1  **  Hfed   th«    '->'                             If  A*    |ji  <  ''.-"^ry    ' 

,•.-*♦-.-,•.•             :  ft  n  ,t   gg  i  ■■?,  ©f  u*<  part? 
' .      •"•  ■■   le*   la  ras&arad** 

Ifcasre  3^  Biiothar  yiea     !   fet»«  eaoa,   rwsi    i&seia- 

&e  ^cdfitv  e*  ■    ;  .    i  g?trueti®&9  w&iofc  warranto 

th«  ^ury   In  .  aajiftj  -  .  ■    *          '■'■•'  .       Thera   i?; 

•      ■  \m   *  '  -            0    :.-■'    ' 

■  •■      ■'■•  Bdil    •'.''■•  I           '  •  .       ' 

[    felt           '.    to  jTCvtifc   r  fejy   &af6    fcs 

tasafeif  Raft  rtpplfaaee*  ~~or  -  of 

art  in  vfeiefe  r  ■  ■.■-,       if  i'   \<   i   teei  ■■ 

in  BSai    fcj  ',;!!«    |«   *i~    wwrfc   of   u>;U.:;  in;  .. ;    pXata, 

F  ieh&rdfl  rnta,  I  *  i  r  af  1*9*   r   falls*    sarvaKl     ■  .-."««, 

M   Ifl      MMHHtaaa'    In   Um     ifji/rnft'.tf.R,    j    I  ;-ws;ry  >.\ 

:  I      I    I      1  •■-■    U   bit   :ln; <'■-'•  ;     '         r  ''       '  ■  :<CG 

a«  o"     7?  »3  Uat« 
PUjaran  ■■-.■:;.  a  i.  i»  Fi.  -u  >:,-,.,  |  H    fil.a   |    1. 

Thft   errcrs   .  ■         '    S«      ROl  *• 

rtil  i  if»   cf   t^«   aoaH    ufc/.    the   •aid#BM    or    ■       '  i 

is  it  ur  1*1  la  axaaaaiv** 


*  f  • 

hi      try  nt«3, 

""he  $«dgi  8»t   la  .'-■—■■ 


"  '  -        • '-,)        ion  tc 
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- 1    | 

-■■'•■     ./i         r,  r*x 

"'"''■>      '"■•'     *•  Wi  r  *  .     ?hi 

BO   femutg   ■  a    •;  ,.  ? 

it-,        |  ,  .  .  ,  _ 

""*-   ■■■■'■•  "    |  -!"';  -    .    ■  .- 

"  ,  •:-.  in  t&«  ba*i«  cr  .  j  •-: 

•--■•-, 

,         .  ■      | 

trtnl 

■  *attie  ^jtwiun 

ify  %«  1 

-    '•  '     tm  t0   •       ":.  :  m»l 

•  t«    MS    nrr?t'         I 

9*l&,   «I   till   |ivt   .    .  , ..  .      . 

win  sen  frcn   mm  1     •    . 

'iv«    you    v:>:.i;   'or   «9«n  -       -s  ., . 


—      9      m 

h-,ttK    ,*      .  i  i  i .,  ' i  n nil  i •■•• .  r,1  • ., 

ouy   t&  I    Li   Ml  •■■■■.-■■  ''.sr  Qramt? 

9$at¥&»t«    t";?:    t«1  -   ■    ,  111   egm 

•in   totft    M  , 

tootles  4  of  th«  wit  ;       !         In  eviicr.ce     :.:  slepe* 

.    r*,   i-r'v\-:;c-,    in  ■  --.rt,    that   *ia      -  b,      •  tt   of 

'    ,   -  ■ ,   - 

I    tot  8m   ■   SOWpottKt   ifI*****   ss    l«  -ion  ©f  -•■;:.- 

v-r*  I  ■.  ■.-.       *  \ ,  otloata  isoa  - 

Blootoa  »f  \t.\on  «tti  '  si  or 

•  .  to    in   the  i  roooooo   cr  b    irarylviikg   igOSt 
8  !hr«fO*  £*rt?,"  t««  '.,    1-11,  o,   115?. 

*fe«  e&jooiieo  ■       s&* 

pm   party*,  B804    to   the   •tatwtO    >O?0    a#1        •  ".  i  -    <  U 

to    B    OCT]  »»1  i  ,-:  ,  -  -  .     -T- 

fttiOBj    '  I     |     .\bite4  Of   tfe«      '    *     -      f>oo 

to   i   b«  rsmtl^t  rttfe  too  eteooaoog      -■   I    ~:    Um 
alai&t!  Pf .       3  '      •  "  L»oa*  »3 

toapatoat   titfeta       -         I    i  osarcai  oxooptloao 

to  I3M       ' fcata li  -  tf  ■  iMtion, 

•■•■'."  ■  -    :  v  |  '      ' 

?ha  ruling  of  tea   trial  s  UN   latotfCTH    - 

frtO$a%0«  '     I  railing   e    enot    ?:<:     ma%<  ir.ed, 

orat&oe  ' 

pwrtfr*   -.  I  ■  '    '        5  '  *       '  -^r- 

*hiy-  ©t  *a  lad  i^i  & 

-  I* 
,  in 

aaaaroaa  oaaoo   la  latatory  la]  .    ut 


•  I  - 

qVfefttiCS    r)ce,n    tp>f&f<l4    *o   svi  brnos    0f   QOnTOJTMLtiOM       I  til      ■;- 

[•88*   ef  i  .      ".■*!&- 

ler  v.   Clinton   *'ut.   Co.    Flrg   Tri*.   Co,,    84    Til.    Art.,    14    , 
3ofc.h-»UiE   v.    ||  '•.-••,    ggg    v  :    "•:.,    I*       [11,          .,    8QOj   8»l»iff 
v .    gjjjj        ■       :.  ■    jj    C!q.t    1*0    111,    ftp?**    58j      .?   gg    fj,      _, 

in.,  saij    ■iy.-.'-.i  fcs&is  A*  o»  ?J«  *«  y«  Yf-* ay  -1"'  in«  *pj  •» 

838j      | |  .  ;   v.   Oil   t'iry  ?>.  $   ?..   j^'n,    18?   III.   Afj..,    ..,    :■ 

Cotiftn-'   ..      ■•-■■.    .-I.  g   •:■-.    gghj   Y.  E«  88«  W  i*OC0.  A  K.  g»  Oo. , 
I.  Arp,,   84$, 

Ftorthexsttrtj  *     =  *>•",         -         I     '.       •©- 

r.lcn  of   tfeti    M    '.'  :,   Witt   u?  EM    ' 

'  '  .  :    "      ,  *ly 

be  hel.i   to   Iseliadt   I   boiy  politic   cr  cor.orats.  .  ;ral 

rxilft    So.    5    li    M    fallWMtt  *WMi   «$tti    *p    r*£9ft<    Mf    '       C*    B»*f 

11     -:eV.l     -'     !  1  L      wNli    r  '  • 

•      .1   tad  be   gppli«4    *«  NRiiMi  joliHo   8J3Sl  ©orpsjrate,    ft* 

fcaslvi*t«*l*«*      gB*a*a  81    t.  1811,  p,  '■  88.       ■  P  i*ty* 
lik*  $*>*  •-■  ?n  *j  »r**n*   >  i  i  ri*     wd    »f  Lw* 

I     ttt« 

f&*   '.lie?*!   (H?&trtt*t,    If  **i*&li*fe*d   by  I    •  * 

.  -fo-f-r  •vttj***  si   *#t~*£f.       f&a  s*,  if 

,.nyt    **¥*    li-;ui  t*8**1 .         8*J**a6*J3t    elalw*  to    I      I  MM 

*tiatfl*>*?9    $clon  8  Murphy,   *&•*    tin.;«r  a   c 

Pt«I  f,  ice 

6«f«ad     -  ;  **, 

Koch,  th    pV.int- 

five   fe*?r*l*    &f   8**I  f,     ~     '    *8l    fcl    MCTiet    • 

V*   r***i**4l    $500.  ttwrt    fXtri&fti*   |  .roof                              f    to 

>*tat>Xl*a  +h«>  elftla  ef  '             iaid  m                          old 

Hit  , 

pi«  nali(|«idftt«8«  Sjhj%  y.  Cgo».  TO  111.,  82j     t 

_       ;_  ...  ,     "P..     lc:;    Til  .    J    j  .,     |     ;. 

Proof  of  t8«  st»jy  -r«l«  cf  fo«»»  »*Id  by    i 


• 
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r  srt  t«  ■■•       .         ■  •    '  . 
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?.  h.  Mom  asAsro        • 

■ » --•  ;'  IT,   J 

i  *  -   It   .  rrorj 


:    JT.  Eg  - 

trading  **  ecYl 

- ,  . .. .,,    .,     ...,.  ...        » 


VS.  ) 

I  -  \  '      ' 

IT,    a  corror^jcn,  ) 

PI  *iB*jj  ror.   } 

'  ■ .  '    -  cpi»ros  Qt  n 

s  t«nt«  in   »rr«*  -■■:■:■-•■ '••.  i       •■■.•  *    |  ji 

eiGft$£   by  dto3  if  in    I P ii "       "  li  •     -  f      ■  *    - 

?<>?  sat*  rial  t  rind.     On  . 

14,    nil,    plaintiff   in  error    i  •  .•:    •    iu  UUl    ef    I 

'  •  ■.■■'■         r  It  »3  I  w&wj    %« 

-n*?.  Santonin  pgtntn  Snsj^woy,   on  tin  tronft  at 
8Me  s$n  A  Ph»rtittrn*torn  &f,  5*.    ti   r  j  -   g$,       !  ?«r« 

fd*..i    on    Inn    rc^<i    o  pi    in    5rror    iftd    »f    ■ 

•'"  v  nii  3e*j  --y   •  r  .■•;: ',.-.■   ■  -:    ■  . 
eoapfts?  at  53tn  attnnt  In  G&iongn  an  >Tun«   l?tfe.       En     . 
•'  i  .         .     .  i  .  boon  iiracl 

"  >yn*  Srnthort  of  u 

Allow    lnO£OOti$9l,     itttj    ?cy  .  |     |        -     - 

latoly  so-.  "... 

If.  9v«     ftd    tnrt   anttftna'  ny   tnt   officials   of 

'.'       <•;;".'        .  BO    1  ,  "       -         ■       ?    |  ■:-.- )     | 

StllVOMa1   '       ■  .  ... 

00.,    !:<■'  ...-;■-  - 

! 


r8 


EtjT«M        \   B        ".,.1:  A*. 

>  ■'■■.- 

■         ■  ■  r\& 
t\  ■  '■•-;  B8         -    '.      f»  a     I     ■•    .    CAT* |     fcli*f     ;-^:«r- 

■    -    a***   war*   or    ift«  fcaa 

■  .  \    •   ■  .  ■   - .  TO 

•  .  ,     fc#f« 

■   ■  •  ■     ■ 

i  S     6,8       V;\     .       ':...-.;:  ,  I   :        .      .. 

to  .';.- 1  •      ■  i at} .       Tts*  ;  .    -  ,  i    xue 
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Saab  rr  ih«  potatoes  is  kvad 

by  pi« la ■■•? fj   la  arraar  fax  sblpa t&at,            UC     r  i»H 
ba*he£.       r ';.'■'   -  ilx  eaefe  n  rkal  walo*  aa  £ast*  SWftfc  ed    la*  ;o- 

'     •    Mi   in   tfea  oon^j'.ion   la   Wttitia   tfeaf    !  "-re    founcs  ir.    Y'^.-o  on 

fcaal    i -v y  mt,a  fc6  c^r.ts  rrr  aaatta**       ffea  '■      ray&iat 

sal        raati*  ilea  laa  differaaaa       •  ralna  of 

tit*  patjatea*  .-■           rata       r  baa&sC!            -. .   .  I* 

1.,:     i.i   ,  nr.    ar&ar*  *ad  aiHa  o  t&ereaa 

*Jt    I?.    B&tSSll?    ;,,v/-./,        ■    "•:         -'..    c-.rrir^r    ftf     ill    CS 

of  aai<l  rrof?;x  +  y  over    > 1 1  or  r-?sy  paaliaa  of  said  revte  la 
£eetiaAtlo&t  -.       .     •  rtj  a*  aa*   *j 

all  or  any  of  aa  in  pTGp&rtft    •-.    I  '"•    aarvlai    ••  aaadi 

.•■  ■-..*.   la   »13    ti  ;  ttJ  ©a*,  afea f. 

ta4  or  arlttaa,  aeraia  oontaiatad   Uaalu&iaa  a  a  en 

baai  hareaf)  as  ireetf  ic  by  tfe  e  and  ^e« 

aaptad  fa*  hisaalJ   aad  hi*  »#aign»»* 

Oaa  of  tfc*  eas&ltioa*  ■    ?•  aa  l&       al   a£ 

felpplBf   or:=vr*    :.::.     bill*    »f    I  I  ki«  1    l«     l*    Fail         ! 


*9ea*  fc*****th*  *aaaal  of  aaj  .lo*«  or  Aaaage  for  ?i;ich 
v  earrteaj  ii?  llaala  aaal3  >>«  aaaqpaftad  aa  the  aaat*  af  lha 
taa  c  lai  praparty,    ('  fi-i«  iriroic«  jrio«,   if 

any,   to  tte«  eoselfnsa*,   Ian  ,   ^f 

n  paid)    i f  thi    ;  '    9*      ■*■■.■■■      f    •:.•;■:■:♦  I  12  of 


I»dil9  l    ■'     •  '  ■      ,     .  |  Ag, 

'-'■v    t&«    Kfel  -^n   or    if»   3«t<»:mifMKl    ny 

i«         I  •  I , 

iri  VMf .     \\    v..   t&*  •     H 

:  .  ■  .  '  •     •  .  |  '  . 

It   1«   iffl  •  •  n     ir     '  rv*t    •;•,;?.,':  I  .  ~ 

'  Hit?   'iv   m  •  8-1  ■-  .  •  .vitwd 

•-...   ♦•.  ,    •  ... 

ptie*  9*i&  by  -        l«   in  MRMHt  ?« 

-.;•    :■    ;  '  "  .  •    '  .- 

B&IM     ••;•  ■•.-.;  .     ' 

*    •  -  ■.    .      '         •    • 

&«     fjf«1  ■:■.'■  |  .5  ': 

fthiefe    :  1  '   .  ■•  . 

I  :    •'  *al«  tfc* 

feail        -  ,      •    ;y     .  l     U  "■  I  ;■'.:•;;■...  I 

'■y-i <:'■>?  ,    .'i  ■    ■    ■ '  "  •-.;..-: 

pi  ft    sMf    t&l   ■    :    •  ,     0+       !      I  1  1    :  -nt . 

■  y  tff   is  &**<**    i.  in    this  oo.se 

.       •  •■  ...-.-,  -.-.•■:        f  rrsd 

hy  1*  m  ♦  tan  •  .  .■.-.-■■-.,•:..■•  cr 

"Lie:  :;■,:«        P3  ■ ; ,.?.;  *?   S  ... 
.  1  &rw  ■■■  I    •  ■;  f*inatifHi,   *nd  ths  twiHera  Ms  Sl«- 

-j.c^rt  ;-.ny  $***fcifieat,ioji   p©?  a*..-  faii«y«  »g   • 

W     j     -•  ,- •    ■■    Imi  *#ttl#d  ?j.-^  tfcut    »hey*  s  c 

'   I  fi&blf    $#*i     !  ••'-;:''..'.- 

■'     tigfe,    11    &9eg2fift«    ii  -:Mff   &9    ftfl    !  MOMS    f«S      SJf    J  CM 
U    injury   *  I   ! .  ...-,.-  J*        ftll  li**J£  RJ 

tS9#?ti<  .       ,-:    iS    |%«    ::"::-.lf    i  ".     '  .         I        '  r -„  •  r     .•  -      ..   "  ■  .      «t, 

■  '  -  '  ■  ■* 

Of    tfeipMHt    1::-  ■.  t    SlftSa    f«t    Icrs    I  .      •-     •  -r*y 


-  \  - 
•feja  5  2    IM    1  ii.i  fe*dl   U  lti  9ft«l 

.  -.-ut .         i  V«U  '  I   . :. 

j  '    ,,-.v'-;   ■'    v»  ,/f^ri.C;  n  '.•  ,    Ho».  ,  ,       *   , 

35   L.    fi.    A.,    (5.    n.),    104>%      i^re    •  i .'. .  ::- 

,\.  »v*iwe  rote   r    ' 

ruifi,    :.-'   .  V^»    "**?■»:;.        y>y?<   :.}$c  ^unf'-Ui   v.    ^  v;  *»    3   111., 
':'%    -  nd   Tur   ■'.i  g^  |  .    v.    "h^   H;-.\cr.   fr-.       -■  ' [£,, 

ice  hl#,,  iti, 

It    i»  «r$*4tt  1  ,  n#« 

by  tfefem&tfitM   in  »*ret   v.-*-   |fe#  c-.>.r*   la  '       .■■•'- 

sylv&itti   Sa  ■; 'r?*;'  ?   *<  '    '  '-■..      .  a  of 

*h«?ir  rigfet   t<    •  *?Iiv«ry  sor  t;r»«i*d    -:::■.■,    *i  .    -.-'■*?:■!*    th«K 

froK  setting  q  -  ,       !fht 

•    * .  ..-.'.•  lltura  of  ^laiettff 

in  error   to  Aellvex   lh«   tftlM    lit    fc!t« 

..;,.:n:sd    &9B   ■.,*,*"  *!..v-.:nts    fcfl    ;:rrox    rf?v--*'''4<<"-':    '.iie    >nn- 
»]rl?aBl«  COBptsy   to  &1&G6   b  ' 

r,  unoer  th*    •  ■■•*-  sifesi    tanevt  Si«9lOMKJl  by  ihf 

•vldftso*    ..r  I   - 1 1  !  n  f#j ?   se*  i  4ueifel«  *■ 

<;.:,,...     |      .  gj  |      •...-  -    •       •  |  r  r  '.  g      (    '•      •  .  .     J  R     tlK) 

teas,    trttk   r'    j  flvanla   -C:-i  ■  r.y   r,i  ■    ■    ■  .-3 

by    thftr.   »#   ■■'■    ncr-r  li^:c«   by    plaifitiff    U    9T$9i    »ttfc    i  *s    ';f;:.tract 

'o    ;^H?«;r  U*«   or-      *    ':.-■     fc*        ■•   of  tlWi   0.   6   S.   *,    Elf.   Co. 

:;:e»t5rn   c-"   fbct   for   t&t  ;)ury,    ftttd    W   *r*  re*   ■■.  c.r <■-:■. 
tbst  th»lt  tte&S  iiMHtt  *&•  wnmrrKnt«4« 

?ha   views     beve   n^r«MM    £*»&•*  t*   KttMe«»*iury  to 
rc-r*i.;er  R8g   &«ttX9ttlsa   the   otk#S  lW»Wd   by   counsel • 

7fce    Wr&itft    •  r.  i    j*jV{=pr*    "  b.  n.v     rcc  U*J    justice, 

OB&*Y   the    law,    *Hd    the    J  l  I  LSttMt* 


FK?D  1,   BAThltB, 


185  IfA.  437 


-<As 


ttaiatiff    in   fr»«,  *-t8*9a  TO    / 

S  / 

in   f.^or  cf  »|   I.   1*,^,   ^Mjdftjrt    in  erX,    |  .        teU1   by   ^ 

court    in   an  «««  cf  i 

**i*Wa  saatrtet  uttm*  infy  by   •;.  .  ...  |^   :...,f 

eratitB  af  a  ..  i      ,        ....   nm 

19,438.         ffe*  _f_    c,.     ^f#,   _nt 

ifl  error  tC   isatftU  , 

Y       t0   fc"^    ~°lX:    bl«     »   *     ktf    if.    1*14    ;  -,-*r,ct    ifl    t»»t»ll    a    M* 
*****  *«*«»a   Pl*»<   U   t*  ...       , 

r&9  contract   provided  tfeat    t&0  a«#lli*§ 

by  tiu  »**tt*«t  ,  ... 

&l«t«t*«   timHm  ■      rrtaie&j     I 

WMt    »*«   to  fe«  :  5-.ie   M   I  «1  mipt   M  M«   .. 

I   faa  ea**i4***  U  f  roj  *rl,  i«„  bnl   61    -      . 
't€CC5lr   -!    :»  •    I     •*»*,    rm  liability  t<    Mki 

-ooi    *|    -crx    M   MlftifUt,    If    |«    ,..,„    sn»„     ,      ,  -a    to  ^ 

net    eS<*m   'so;t  -^mcaUona,    or  if    u^ctive 

ret*  ted  esaa   ..-.  *,  w  lap*      --...,       .  .     ,     . 

rehiteot   *hould   l»*at»*«4    UM     >r.*win*«   ;  ,    .       UepSf 

kia  deoiBicn  ba  j       :  u,^  OR  tfcC3C  rcJ:,t„.     ,.;. ,,  on 

forty**!***  fe*m   *ttt«a  aetle*  Im  ae»]  .,  to 


15 


be   reircvsd  i  l.'i   1 

'  ?«i      that   he    •..   3 1  ccr- 

*.;  fy    f«    ..U    r--»ionf?  or  a«auotlor.i»  which   ««y   result 

.   '  ■'.  r  -1  eettl««tnt  tinGh 

I     rly   ft    y    KTCtMttl     URJ    Mils    Or    n;;k     my    •tfttft««R%«    Id    - 
architect  before  be  Bafeee  hi*  eeytifieate  or  e<*juetaent  be- 

'  Lea,  I  •■-  cpli-.lon,   ee*1  I  tie    '      , 

decision  ,  • r«j 

that    '  ■ 

esehltMt    to  R.ouify   ex  in 

any  »«j  althott*    i.  ■  ,  irgo 

LUOttOD    8  -        .    U  :   ■•'.;-  '; 

et>fe00ntjraet©r«    km    R*t  4<S>  be                                                              , 

;  nd    the   i':on*r-H-  : :«*    I  »  tf»  he  *1  ;  u  I  I  y    fee]  .;t 

*o  execute    \ %  -  •  . 

tieraat?  la  if*  1                     t 

i  net   p»x  tnt«i    I  •     ■  tl  ?0                                    "her*, 

-  •   •  >.-■  el  ■.  MB   |  " 8  -nd&'.il 

*In  coi.n  motion  *tta  this 

.    /  baJ3   he  enl  i  (j  on- 

niblw   Ri   the   Arch*.  • 

'  ;      •  »         8    ' ,  -'         ;.-- OUt«(    fttfftf  by 

the   Ar  .       '  ;-■■    in   hi  '    •■  I*    in 

the  opinies  cf  the  3©ntr«©tftr. 
ilea*  e$ulp«ten1  uu-sd  fce  fulfill  i 

r>o  elate  lr   hli     ■  -i«n 

By  the  ten  e  ■    is  be  of 

of  the  ftee*ie  (  ,   " 

jror«r  Ai%&* ,  to  tfi  eaeplete  *.i*.  ente; 

the  radlatim  "to  N  of  ' ,  .    , 

iron  ■    , 

w    ny  ether  their  equal  la  *he  eplnioa  af  ot",  and 

i    " 

;<*te  wltls  ,   vent 

"   >  I  •  ' 


tbat   it  s                la                  ;■     ■                'r:.ot   *c  oonfi*  u^.vrity 

u?-on   *                  '.  -:t   to  pa»i  finally  ttpoi    '.              Uoj  ■    to 

r.t    iii   arret;   .   ...    ■  ul  tl  1 .;  .  ty 

M  .                   4in;-    |  I  :r,+  .                         .    tect   by  urdi   in 

tb<   BwitT«*1                                    Ability  fof  tbfl  pi  r        tine 

of  t&«  bttlldia                  iayowta  furnlabad  by  m«  ■■■   in 

IUi   oj.ini;  .                >i#st«        Thfl    ftn&OBt      :'    .       LatlOIJ    ■  I  irad   ia 

net   ipaoiflfd  by  ni»,                           Ibllity  f©»  fnrni  -  Lng  t.-te-r- 
i-.-ls   Of   ittfflntiBt    »i«4                      >itj                       I     ' 

'■>»    t,;'  7(     • :  ..  tt&a  in  aaaris  nwatfeai  it  axpraa&ly    until  «9leiy    tbi 

son  t  rotor's,      Qnij  Mm  9ba*»©t«*  o4    fcha  ■  ■•■  ■■  th© 

*oib«a»»bij   p»?d  tpooifiad  in  tbi  h»»1                      f.  Tbi 

.   tarlali   wot   to  be  m*   tnd  fly«t   jlaaa  ii  .  ..:*., 

an,t   -*ere   to  bi  d<  U  rtfdd   l«   p**f*«H  Ltid&« 

Tha  »©rl          ■'■     ■    ixMutid   >••    i   *    ■!■  ■■  gbl?               ■  t<.^:-ihcx, 

ihax  iotas  of  '.;.                                                            ,  -        >.ro, 

tbi  arefeitMt  m«  not   U  Im    tbi     fia  I    irbitit         to  tbi  c*. 

of  tha  plant,  and  he  ijcpraaaiy  taatified  that  tic  aovnt   Lid  ^uaa 

on  it-  lelinay,  so  opinio; 

it  bad   *b  .  itcity  to  ,      (     ...    building 

to  to  dogvooa  taaqparatwri  in  i  . 

Th*    ftyobltoet**  oafftlfionti    ifl  i   build! 
Li  not  oomolnoivo  »•  to  th<     .    •    ■  iov  ■  bit  to  tbi  owno* 

i   viola t  ion   of    '  *  -  :  .  ■  -    by 

thiob  ba   Li  dm        1>  ttaloi  M  Ltivo  provialaa  to 

thai  offset  Ln  pl«ifi  language*  : .  EgajgJJUJ  T»  "c«  v«  -:i  ,  ,.,> 
805  B,  B.|  I98j  A-iinrd  v.  tat&Bgfti  W  Kll«g  IWj  Balflabayg 
|   Co.   v,   Sity  g|  Hj   C:  ;,-a.~-.,    15|   ni,   ippM    531 . 

T'.-    .,     trait ns     i  12  bo  roapenail  I  mti&l 

dofaot  that  hai  aaoapod  tbi  arohltaot*!  tl  ..-.tier*,  although  a 
final  Lti   Li    'Ivah,  ract   provldii   '  i  r 


«.  4  * 

Lenta  aha]  i   raol  exam  *  ' 
good  any  aork  certified,    if   no*   d©n<  ..'...' 

Snail  v.    "y„nff  ^   "on.    58   111*    •',:.,    "70;     hftoh.      |     .    i«  K. 

ghjtggtfe v,t   ! !  j  ?,:'cn,    41  111 «   :\\  i  ., 

Tiio  evi&eaoe   r':^   plaintiff  in  orror   3hc<*8  that  the 
house   eaa  cor,:-  !  t1  •..   *    be   i-.cved   into   it  at  June,    1909; 

that   fch<    'inal  certificate  and  the   fine]  An 

Bepteaberf  190  ,  ting 

the  1 1  tn1   that  I  the  rlyj  t   in 

a  three  hours   toot*       tar  fir  J     '  i 

with   *  .  '         *)t   i.v  or  la  ahooa   90ro* 

.♦.tire  ootained  ana  84  degreae  i  ■.  , 

tj     &<         '  '  .,-  i  |  )  '    ■      ■     ,  y.  .      |  '  &tiO|  tfl0 

aOfth   aaet  bed  room,   &  Lis   '.       lining  rOOMa   and    fchat 

no  plaea  la  the  boo  an  el  tie  highot  :  ittm 

ij  •    in  error  wee  notified  of  fch 

aaa  present  and  en  ra  •  'thing  furthax  *o 

.  hi-!  guaranty}     tad   ihat  p3  linfiff  la  error  thai  ck~ 
ployed  another  heating  ***  *•  renody  the  plaatf   ■■■,  to 

it  SOS  foot  of  r&dletlenj    tad    i  larger  boiler  and  ea  expansion 
I  >r.k  tola  and  oBstenary  ehsrgee«   to  y  at  of 

|468,  and  la  addition  lharata  tooli  the  original  hollar  furnished 
I  irt  of  hla  ehargee* 

an  the  $o      mi    rill  hart  1m  mm 

■   reaaoac  -    n    ftof  glvon«   aa  da  not  desire 
tc  oeaaont  on  the  the  evidenoe  furthes  I  ■  y, 

il    ft,  a«  testified  ta  Oy  the  nrehiteot»  we  think  that   a  area** 
tioal  teat  in  ooid  leather  should  hare  ec  .'in 

l9%i  raining  the  heating  eapnoitf  of  the  plant. 

The  a     .  -   ri  ruaotf  to  fatal  :    > 
thai   the  of  the  perfemaaee  of  the  i   i<         r  ■  .'■■    va* 

.  |  ret  hy  tl  treat i 

-    *■■:,•«  without  author Ity  tc       ■  I  Lon  bj 


m     :i    - 

:.i      etrtifie    It   et   atatiftita*        In   taoat   ruling,"    ;-       >cur*   erred, 
r  .    .    ,       |  ,         ire fore,  R   <.rro- 

■    yievr   af    tat    llfcWa        TatVt    t*t   no   f':i::;ir.'n   ay    t.fe      Q       rt   on 

la*  altiaata  facts  diaaSaaaa'  la  *i.<    raaardj  tad  t« 

•  I  '       '  ■■  . . 

aaeaat  af  taa  y<w       '     '  ■  »    :         pt  '      :  **-* 

cloned    by    tn«    /•f?:.:or:i,  .  ry   OOtt 

of  tl  ■  ■  j  '.        ..    ■     •  >riai*  do  not    Paralftn    t»<  ■    i        '-re 

f  •.  *         ';•...  .         by    ,.ny     ■  I  '  .''.,■ 

amauat  of  ad&itieaa2  radlttias  rtqwirad  tt  taturt  toy  fefe«  plant 
tat   gunrAataaa'  kttl  r  ■■     '      ^   tat   very  olearly 

C    f*©*    tat   tvltta&a*    *[.•  t   R    bfif.r   l>,il<:r 
■■■■■  re  n#Q*  ■■  ituef  fct  n  ».a%y«      T3 

tatB   talaa    or    ?:,:  Ltiai     I      9*1  I     •     -1"  -riiy 

required,    If  any,    J  all  taat   alala** 

tiff  in  <■;  tot  aouid   itgally  paaoyax  in  tats  eaaa«       ?»«   s?iiu:it 
paaaff  ho'p?¥«:f,   that   taa  plant   sat  bo1    of    '.  teity      taraa** 

smld   on   - 1         :i«at  ta  (  •.■•.  |  ?,  u  |  }    *;-/  .  i 

aaat  for  si  &a$aa*  altaauga  11  the 

'  c«    tel  ■•:  Isa4«        Tc    -!;  d  -in     i 

aaat  fat  »©j  tt   tht  rat©  the 

prapay  tvidanat   aj  !  «    ji  tat* 

It  Li  taaitta  I   I      ■    ■    .  i  ■    -■  ■■■-,'   la  !  hi  i 

aaaa  by  plaintiff  in  *»--rcr,  aaaaaaa  h  kant  in  stx&x 

to  plaaa  taata  tvai  aaa  fatfiatava  In  tat  living  rat*  tad  in  the 
aallj  »•  int  t?idaaaa  tfeavt  that  taaaa  el       :  -  saat*> 

paaity  af  taa  pi  al  tt   laaat  39  per  ot&t,  tad  thai   plti*** 
la  trrat    -    •  »a  iaforaad     i taa  "  i  la*      The 

»tr  t1  ■  '    >ly        rt  to  the  o«maf  the  right  to  aakt   tha 

;at  in  -ji:  ttaaat  lavali&atlag  ait  *  on  cor.- 

I  th  fcaa    ureal taat.  •  for 

tt  t&ttat  on  tat  eertifiaata  of   tat   aanhltaatt       Tin    tatagt 
I  taa  a*4a  by  the    ltf<      •  rt    S     o:  rat     Itaaat    ttkina  » 


-  6  - 

r-l.'sint    in    * . '.•■  ">, 

.  g     '    i    ■-•       (id     »fc  u  ■ .        .  I  i*ljp  j 

Btttia  .       '_..„_._   L         .    '.  U  •; a  Roofjlftji  r>c«> 

139    ! ! ■     , 

C n  n  •  I  i r.  5   *  • .  ".   -v .  ■  ■.  |    !         .  :  -»■  lofl    it  fcy  of 

d#f«a»J-J?4t    1?!   •:■■.:•;■•'*•- •     ."  '  *     Vi  •-     -f    »©*•! 

11*4    a    *  ;*y  I  i  ;  »#     If    inf,  '  9     ■<"',:,  I 

j  ■-  •         |  •-      '  .  ■      |  '     f<&f     .••,->.",  tit!      I     J         0*55 

failure   *o   i.i  i  %h«  ■■■-.. 

would  auojaot  all    *  ..-,  ,  LI    the 

'    ih  a  i  I  /   t&i    ■■    I  I ■  -  Ml  »«i       •  . 

U    &&«   -.  •  il     ...    .-  .-.-,  Cfnlt%«  t,       '■  .       i  .,■.*.- 

.  ft  r».r. ,    <    -  ' ,  l«i  - 

'   .    I     '  :  I    S I     -  I  I    t  ■-.  '     '   ."  :■''':       i    ■-    the 

)«  i  I  ■;    M  I  *  '■■■■'-,        ■■-'■■  ■'>.-,  ■■■ 

- .'.  my-  \wt  \  fefl  e  bbi  root* 

ffeOfft    |*    ft*    FOfOO    Ifi     ;  '. '  . 

La      :    : ;      k1  pod] .  i  '      :    ...  '    -.')  at  on  *:■■■  .  -'lion 

&j  bit   leoopting  ••■•■   reooivi&g  '.,.      ■    --  rai  .  - 

|0|  '       .  ■,:  uld 

»  "~ 

•     .     •  ; .  j.  .:; 4 

'is&fthtt4|   i  *  )m  $14  a*  rofuoo«       faora  w  i   bc  a   etrael  to 
auoatituta  tfea  autec  •*'•..•';•■••        r  Rty  fox  too  eostraotoxfa 

m  ■•  •    '  I  •  iol)  a  a  ■•>'  r  "! . 

in  or-    ■  ■    -.x  sr.\v  in  ^ueation,   and 

Ptt24  not.  be  relictad  fro:;  it  by  , 

cr  by  Otaply  &OllV#fl&|         I  I  "  ■'-         ''  in 

(rrOf. 

Re  arrow*  -  eaa  this   ruling*  af  fcha  sourt 

in  the  adaia  ilofi  or  La  tha  rojootioa  of  u •■•* 

»i«nce  aa  wooa   rum  la  '     ■     ■       r  t  . 


•  -  t*8*4, 


emu  r.  -    m, 


18/5  1. A.  439 


t 


v#» 

ruifoig  3opw  ■  i  »§  . ■•--.)  -- *Ty 

CIATIOH,  r     ral  i«t  ) 

..lea,  } 

One  &£*!*  3.  CafcCi.-.,.  y$J  on  £»&«  13,   19    -, 

policy  of  Um«Mi   6r«a  luisoh  9eta»*rifta}        '     •  itioa, 


I    eutiial 

•    '■    '        ■     R    m     IS    ■:.        :*':.;»     j  .  3j     /,.,.  .-     ^     ■ 


MS^tot    Bf  ..:••:,  ..■*■.;,.;     tftft 

ftftftftfielftXf    to   tffcftB,     |«    Uvlag,     Utft    ;0it-;v    I  rC¥i:ift;1    tkst    in 
5^5e    gf    *JM    ftftftigftftfftl    -cejit^    05  .;■•«    v,e 

.     -ne  3W6  o;       ,'    .,  in  mev&tom*  »!%&,  feed  *Hg«et  to, 
all  of  *««  pjr*tl»lsM  of  the  by-ju*«  &f  a 

cf  :'':  ;  -  ■  '  IftfttlSft   '  ,,  rsof.        The 

rolls?  further  p*Oiri    e  |    '..    !      n   of   Mid  by-1  »*• 

mi  tr.«r*of  a*  sees  6$ 
baooiw   |   part    *f   the   policy  fia    fwllf   I       U    ! 
tt   leaf**  over  tfe*   tSgKfttOSft   «f   ilt«   Bftftwcftft^  &  tftft 

s^ui  »«•«•«,  &twm  &,  MkMM, 

oy  »y  Iki  w««i  Iwifti  e*  *h*  r  >Hcy. 

Eleat   gftftlarftd   on   Uhs   policy  J_ft  jjgftj   y.  gt,., 
allied    *&«*    on   Ati£U«t    35,    1!?0<J,    »1     Iftftftftk, 
C.-hccne   -tr-fere-.i  ^.iiiy  Ujftr?    frfta  »xtsTftftl   «»J   leei*    lit] 
ft*aaftf   tad  m  a  r#«ttlt  or  ft»U  ftaelftftst  &£#4  April  4,   lOloj 
thut   op   tfef    tef  ft*    tlftd    ■*•    ■..,-.  atory  Rfttiftl 

rrccf   of  tJM  *•**■  of  Mid  Cshoone,    *nd   tfcftt   eU    ' 
of  lift  roHey  Bad  toft**  ■?  oh  plied  nl%ht  fete. 

■lire  pleaded   '....•    - nl    leeee   fted    Ij    fete** 


special  plaaa*  tfca  aaaaatlt  aad   aixtaaatfc  af  ^r.ich  plaai 
forth  ta  fea$   I  mitf    tfeat    &t    la*    ti*a   laid  Ca&ooaa  oe- 

asfcs  a  ttaaaei  of   the   Mid  association  aad  at   all   tiaaa  ni^oe 
^i.errt   i*-<*8  is  fall    fftlM   aad   affaat   Mid   feiMdiJKg  neon  hit;   and 
apaalia&t*    a  c?rt_ric  by~la*  af    Mild  elation   in   the 

worda,    tc-.\t: 

•Article  Til,   lea*   S.  afeer  of  this 

isolation  ir»  good   «*..  ball,   Ihrooga  axtaraa}*    *ic: 

*9ldJ    tal    -  ■•."'.'-',    rso*i?«  bodily  l&£arisa  afeioti  9h-:l, 
within  rarity  days  fas*  aad  aftav  th*  data  af  aaid  aooldant9 

I  ^st^r^Uy  ef  all  tyti^r  sauaas*  rosalt  in  tfea  daatfe 
of  said  giftscber,   and  only  in  aasfe  aaas*   tho  ooaafio&ary  aaassd 
is  in?  aaallaatloa  af  i    <  &*#*****aaall  as  p»id***** 

(assept  m  provided   la  SsoilOBS  8#    9  aad   iC>   Article   VII   of 
laass  toy*»2       '       ■  ,.\t,  aiasty  days  aftas  (.  -  -   ay  tba 

association  of  rroof,   sstssf notary  to  tas  Hoard  of  Dtrao&ors* 
of  aaid  tajaalss  sad  of  laa  aosJ  taaara  t£torsef9   tits 

*ia&  of  five  taasasad  dollars*   lass  m*ly 

i  aid  ts  -  aoooaat  of  aaid  aooidsntg 

la  full  satlsfastioa  of  aay  I  of  tali 

nsafesjri     i  roviued,   fes*S*Sf|  .iiy 

disAhlad  ss  e   rssu.lt  of  sasSi  lajory,  sad   *uch  to*.  :»      •  -    ^nity 
Mall  aa  aoatiiaaan  frsa  (as  Imm      "   :       laiary  to  &m   tiaa 
of  daata  af  said  asaanr*      But  no  Ssailh  olaia  ai!3 
by  this  association  nslaaa«   -?iJain  fiftai  ftar  taa 

aapfamias  of  auch  4*soi  feast*  aaid  anataar*  as  la  cc«c  of  l&s 

-..  or  Inability,   than  sons  paraoa  en  asfealf  of  or  hia 
ssaafisl4*ryi  snail  baaa  sent  to  t&a  seoantaaf  of  fctU 
elation  srittaa  aotiaa  of  at  !.  -    iaa£dant«  aad  &nlsaa  (fee  death 
of  ssiti  ^gfcber  occurs  ^itrsin  aiasty  days  aftor  tka  data  of 
aaid  aanldaata  aad  aslaaa  aaid  slain  fax  -efit  oe 

orsaantad  to  th«  association  si  thin  thirty  days  sftnr  taa 
deatfc  of  tfea  iaoaaaad  aaa*ar«  ta^tbaa  atta  full  proof  of 
the  daaiH  aad  of  tita  p»ariiotilajNi  of  ti-*  acoid^nt  olaiaad  to 
aaaa  aaaaod  ss^id  daata** 

Th«  aaaaxlii  plat  taaa  v>  ..■*.  tht? 

j^ath  of  «»^id  BhiBBCBQ  did  aal  occur  aitltia  aiaatf  daya  aftat 
loU  of  *he  aii«?ad  aaaidaat*      TJ'.ft  aixtasaaa  f>l«a  eloaaa 
with  %aa  allasatlaa  that  ne  aatlaa  of  %bm  twasaaiag  of  Mm 
,r:i aesr.^d  aaaidaadi  »a*  *^nt  ta  aaid  aaaaalafclaa  <-i*hio  fifta 
daya  aftaa  Vm   aafyomiam  thpr«ef,      #  apaalal  rapliaatiea  »«« 
filed  to  aaa  sixteenth  rifsa  Hve^riRg,  in  a^aataaea^  tteal  aa*» 
paiiaa  «^a  notified  of  aald  aoaidaat  ^ofs^mr  B,  1909)     i&ai 
tnvrssfter  aad  idUla  i  Maai  ta  his  aad  fey 

reason  of  aald  aaaidaati  I   i  aaaaad  abyalalaaa  ta 

.  «x<if5-inB  hi&  aaaiotfcwa  tlxaa  praoadlag  kia   taata«  aad 


-  3  -    • 
tfcooeof   la&ioeol  hie  oo &  tot   to  rlgfetty  ballota   fcfeet 

a$$o!3>00   Iv.u   «-l*3;.  »«   of   Iraki   fep>10*   rOQttil 

»aia   notion.  •    I    ftOOMffOOra    WW    l»1  •  yfjOeed  to  ths   *ai4 

•■■♦  vcn   Kftd    |fe|    seventh  pleo«        The  OOOTt    OOOffXlfcl06    kfeO 
dOHifff  I  loo  aati  saataioed  the  J «?  stirrer  to  tfto  raplfoo- 

tion,      .  Otaad  by  OOS    ;«Knr?«r 

and  fcoo  roplloatioi . ,    '  •■         •  ireJ  JodpatOt  toot    «ha   taka 

nothing  by  feat  aKt%*   0%O» 

*  gialsg  ...  irro* 

dJss't   neaOOti)  PlOO* 
«f  appelleftt**  suit,   in  offooi  :    fefea  o?->2eo  i,.  3&oo*» 

tion,   v:«s-;vivHn£,    iK  soostOOOOj    fcoot  ~   ;     ^ry 

in  e*<3$   toi   ooial  C«hoo«e  £14   ret   6io  by  roeOOO  of   the   oeoi&O&t 
within  ninety   &&ya  l&Ogeeftesr*    000    !  :>ir.din£  gaa  appal- 

iar:t   in  this  OOOO* 

^OOJULoot  iooloto  loot   fc&o  looos  oooTt  trgod   Is  tbio 
hol.d:  ;,  rOotOONlO   Ideal    tk  BjMlOO  in  fgootiOK  i<»   in  .lir^ot 

violation  of  SootiOO  344  Of  8  '  ,  tl&at   taction 

/, 

r  -■.•-:  A  res   loot  -CfcO  policy  Of  certificate  aoo2X  atOtO  on   it* 
£&oa  too  Gostin^sncy  «pon  oftioo  (%a   iaooxeooo  afea!!3  ©a  i-sii, 
tfea  wissufit  afelofe  ofcoll  bft  >  =  iv,   aa6  too  nimbajr  of    <-sys  aftox 

proof  tiaot    aBMMtOt    0OO22    b:     pot&«        T-,-*    skMois  O£00i$00   thua: 

*E?tsry  paXiey  or   OOfftiffOOtO   iooaoi  by   agf  o&r;  oration 
doing  fe«8i».**a  muter  this  >*et  astf  proKiaios  pomaooi  to  be 

0$09  ■  BOOttO#0*fef  Of  Aoetfe  or  physical  dtooollity*   *»h»ll 
Hreoify   tfeo    SUK.   Of   BOOOf    abtoi?    it    gVOttlOOO    to   ;,.ay    0O&&2    such 

oootlofoaejrp  boo1  too  sM$sfc«y  of  Aeyo  sites  ooilofootooj  r^oof 
-of  the  i;  iop^ning  thereof  00  slkloo   ooi  I      ...  12    M  ..-. 

Upos  tte  OOBWOOOOO   Of   BOB*  contingency,  unlaaa  ffeo  BOOtsoot 
shf:21  oarfa  b«*s  B0Ot#0d  by  fraod  or  by  br««oh  of  it*  oon'.litione, 

tofooooiioa  aJao33  b«  o^ilaotoi  to  too  eooofiolosf  for 
*woh  poyoioat  at  th^  tlon  too"  *?>  fclw  awooot  apoolfio4l  in  too 
rolioy  €r  ;?fjr*-i'iost^.- 

It  i»  olooo  fyo*5  the  roailsg  of  t% -.t  ooetloo  and 
OtfeO*  emotions  Of  tOO  0014  sot  th&t  it  000  OOt  SJktOOjftOd  to 
roojaiivt  «ti*  Um  ooottiocoaotoo  wren  ^hioh  toa  sua  oaattioood  saa 

to  bo  r§is#   ^hctjl-i  b«  oto%04  in  tba  polioy  or  !    -i        -    by-Ia*e 


-     4     - 

•fcenld  R«*   prori&a  fo»  aavtaia  ..-*.  tlnganaiaa    - 

I  d  am    -*h^>:3  I    I    ■  It 

Aisjrly   r<sM!vre»   the  corporation   to  .?;eciry    tfe«    an  its 

liability,    m*£    tue    tittt  &&tf    ir   OaM    ttMl 

'    i;s  net  avoided  b-y  A  at  It*  i       titioaa* 

6  J'«7 

Kl  e '  :      ration* 

Krg*sl*«4  and**  it  Bsjf  by  th*ir  &eavd  o?  (Uraster*,   fcruata** 

cr  m  i        sic*  fcg^lwra    *©1  i        th    ;;  -    ac    »tit&tiea 

*Ad  lasrs  ©f   tala  itaf  ;  -         (tat**?      .  ■•;.     -.-  tl 

.:<«fins  tfc*    ,K~iific«Uo&&  aad  pxivilaga*  of  t)  I a   U;£reof. 

faction  'r^-i    *r »,  r^of    -rrviu  ■  r*   aha II,    atsbl  set 

..:-  rrovj,iioriB  of  *!.«  just,  fix  *J*«  r&taa,  aatois&t  of  prat&ima, 
s.^ee3aisa«t«  or    ■     .■  »  '         ■■>■■■"  **"  ©f 

.  ■  j  ■  rafeftd   by   3:;o\  ■-•■-ri  crs- 

ticna  aftd   t*a  daoratiflf)  v  nana   ^ro» 

ttft,e  *o  %ine  **  &*#• 

By   tag  ?.xr  regt  rrovi^icn^   of   Umb  sarlifiaat*    9*   policy  a&sapt*N§ 
*f    ■   -    i      I*   CaJl90ft*j    I*  ,  contract    *£    ir      l  ■  Sflt 

,    \  . -t\fiestft,  Ilea  ties   '.'or 

'•i;,  tit*    ny-ln*3   of    ".  ■    II  ••<■■.         "..  ■    fey-ls^a 

ure,    fe&*r*fax*a  '  ,     .      ■  !  -;ry 

*o  thft  la*s  of  tag   Stat*  or  of    *hs  M .--*ion,    or 
*it&  th«  tax**  of  *fea  eartifiaata,      ILLr.^06*  K--,y.>;?  |*j£a  v« 

E  ■■-f-.-i.  i?s  Fft4.»  mj    3c ow  v.  sbb3  faa  at»  -3  ***•#  ssj 

fuJ^n--iiftg   y.   tesj   Lea  true  >   XBO  Iil»j    SSI, 

Tns  t;y~2 a*  in  $8**tifl*l    ***    in   fexata   at   Mfc*    lift*   the 
?:oliey  waa   laa&*4  ■  ..->cr.iing.  *o  ■ftid  ptafej    •  -■-•  «  re&aaa 

fot  BG>14ifig  thai   i  r  Uftf    to  ^uoh  ta  irt*?i;Tfi.2iof?  soatrsot  e^n 
not   biad    hift^ftJf    -,ni    ftta  t»«S*f|«i«»9    b?    KS   ftSY4HNMMlt    ^n:*t 
tn«?re   tfeall  fc<5  so  liability   yi5   tl:^   ^.u^t,    if    Mttta 
aot   result   i»  ninety  day^  aftex    t6«    MK»I  >ert.        ^c  GMmrt   OOBld 
reason  ibly  hola    tl;at   It   ^.>ulr$  b«  ai»N»aaoaahla   f<W 
policy   to  previdt   Uja|   aeath   zh   .  «   -i  Uiin  WW   «csr 


•  *  - 
kl  Mw*1  *iift  ,. ...:.  ml&i  .  ,.\;er,t  or   Mm*4  I  no 

lUMHty  ft£»iiMt  %lMl    bMttffftjN        U   *©ul<   tlftpl?   N   »Qttivftl»at 

•n/^sicn  Mm*   it  tfeMftd  be  deeKed  conslugivfily  precnaMd 
MMt  &4M&MI   MM   Ml    '  i  t*at  ua].^s   It   i,.-.carv«d 

within  one  year  aft*V   Mm        Bi£#ft%«        Bttftfe  I   v- revision,    *;;crefore, 
•Ottld   not   he   lft$«&fti*te&t   ir&Ms  the   terse*  of  the  pelfoy   itself . 

For   t&c   s*ae   reason  wt  &a  not  Mtlnk   !$}«   llaital  I 
In  Mm  hy-lii^  in  58&s%£an  i«j  ttnreaaonablfi  c,r  isoei  I      ith 

'  .-    fcftsna  of  Mm  rclicy  n&&  «hvuK  be  urhsld  mi  i'    if   no1    in 
oof>*raventioa  of  .-»fty   H&attvttM   or   ls«  of   ttd*  Stftt*.        gj  -.r*e  y, 

Section  "      t    ■.      \  i,«r  ?3,   *■■■■  ■     '         !    *  . ".    .•:,    I  09, 
p,  131St;  prevf&ti£§  t;-,..t   gM&iSlfM  ia*«t7l&g  a$&iaat1;  Ic^ks  ©f   life 
resulting   froa  MM  l:t«n*  -'.*.-  Mi*    f«SI|    I  . 

witb    fc&«   s^y?8(!   r  'UcmMon    fo  K^vl.-^rt    l&styr&BCM   or 

the  Ml»»«amm1i   plnn,       "To  hoici   that   ssid    action   344  -revise* 

i    Mm    Kfe&Ul  eentyfAt  or   -11   Mm   6€    MiS$«   cifcs  of  recovery 
rbs1    v>e  written  in   MM    f^c^   &$  MM  certificate   *f»ld  be  virtu- 
ally  to  hold  MM>H    *•  by-Xaw  BfHfclH   fey  &$¥*#§M3tt  be  Mtd*  u  part 
cf   the  ft9Bt*8«4  y^.sr  Mm    ***%«$*■  in  question,   eai  to  nullify 
otaer  pro^iaioas  o.r   *u«    -set. 

The  court   sightly  fee  Id    MM  sev$nt&   plea  of  ^ff«llee 
good,   ask*  sa   MMfe   I   rci  Hag    It  decisive  of   MM  9ft«Mj    it   *ill 
aot  be  K4NMMM99   to  iiitJBM   MM   v-rHMity  of   Ml*  eixteenUi  ;  I 
or  MM  MfcM  replication  thereto. 

The  jw&gj—t  of   MM  Must   i*  uffir&ed. 

jrn>~sca?  Ami 


&  Term,    19l^   ^ 
391  -   2  5436, 

" "  ".  w       :  ■,         )      5  $  5  1\  4 .  4  4  f? 

'ULIA1IJ.     ,m..ck,  j  -  . 

Appellant,   ) 

The  ««•»*   »*»i*i«|    iX1jm 
"■■^    1:  »W«  *ft«  for   iht    :; ,l 

into   /,-,^    l^    m0, 

'>      HPtlfcfa   M»ft%«<9    in  (Uet»««t«*   0«     fey, 

***«****,        i  I     ,     fcjMfow,  torn  p  ^ 

taww,l,rtl     :     "n  —        I  ■       ,      .       i    :.  c*,Jn 

Mrtt*W#    ftftmtf    on   I    %U%    **•*•*«      IUefe««j       |j      | 

l»t»«H    Of      1;,    Mtk,    M 

n  or  rwfMi  v  it,      , 

thereon    *   N  :    c,    ^    +f    ,         ^ 

of   IMi 

»PP«1U»1  •        ,  ■    . 

Anv",:     l   ■      '*!•<    W  ,   0      ■  |#J    .,i,   u     N  till  .  -  .,    in 

»ub«t,nco,    •,    |    l,    ,,...,  ,,ce  m,   to  §BUf   u 

3"le  tc  l  '     :'    '     •   ■    «*•*  >  U«,   La    **«*,     .. 


?>  *  * 


othttt   tfeingo,    i1  '     '■   •    ".       ,    "thi     ■                                    •  POOO 

H   oat   of    tiM   .;<■'  ••  |               '      ,coc 

in   fall  ,                  •                                                 !  boot 

vayi« '                          i ,    ■■:■    r»!  ■■■■"'»      '      (    on* 

?-'r.  Palpal  .   i     ■■•.•  rt  o^  naaolloa  li        I          li   i            I    to 

•      '  ■   .          .   exj  r«oo3 "    ■  ■    ' 

*  |     -    hU   0*0]     -  I  o«  I   t,                          '                          •          - 

fidoatly  boliovod  I  id  ur  on  taa  truth.  '                      , 

ftftOr«f*ro,    ftig&Od   9  I              ■        '.                                       ,  .■        <  ■■       ©Jioyj 

nad  roar90oatotioab«     tX3    - :.-:  ring  to*1    too?  »»r«    I 

.   i    •  dfc      ot  ooatoia  ta»i   oaa&o*  of  taw    », 

taot  bo  e  oood  fcoo  *oprooont$  ii    i  pus* 

pent  ol    •  •••:.  i. •;'.')?  •.  oro  pavo]     •• 

it    pal    o*f  Uk|      thai  -  1  roO« 

and  tfeo  I    Uu      »63>C  i l  bos  In  ph4    - 

OOttld   i.    v.       ■  ■  •  ■        ■:  1 1     ■  ,."-.; 

aeald   not   hOVO 

■  ny   doafet   Of   tfei    tratfe  Of   said    i    ■  ;         fttntloaoj  b  bo 

did  net  loan  of  kaois  raialty  aatil  oftot  bo  . 

,  '    I  ■  t  or   on    loo    Load  aftoi  too    •'■  &*i    ■ 

ooid  pajaoat  tad  •   tartbOT  poyaoat  of   l60t000  ■  ■  -•         to  by 
aia  oa  i  ■  •      ■■    ,l  -  • '  |  ".'■-'■'  '-•  ■  y 

to  bia  in  tat  oa>  ,       ,     id  in  a  libo  oa*  for  pr«     r%n 

i  of    loiioorod , 
rooolvod  b<  1  »t*i  ao*f   t«  itppol]       ' 

,    GO, 

iaaollot   rerllert    .•         taittod  that    i    J      -       . 
ooay  nad  Ut*  tfbiapo  roaronoatod  bia  ii    itU   tola*       Boal 
tool  bo  o?a*  tatbooiood  oil  -a  ooid  r*r-rooaa*» 

■    -  loaOt       klh  I  bli  tr  »o*o  oa 

tAo  ooid  talo  •.'•...", 


MUM  ,..-...  aa  1     r,         .;...,..',.-'.    . :  ..■    . 

' .  ,    .  !•       ft  r    If  |     i$10j    a    '.;■'..  r 

r1  U  I  -  •"■- '  o,    li  t,  thai 

s.onev  •haula'  b  by       :- .-ij  >.-»•■.   £©*  kit  &*«1      '        ,   u«- 

I  i  I  ■■  ',■         •       .        '  •  '     ■  rO- 

party    -;..  ••    &fea*j      *.''.' 

ta«        .  ■  •  '.  . '  |  ,     ■     ;    ,  .    ■■' 

iatiafaatory,                          teuJ              ai4  •..■     »      l  ly,  ana 
Uut1          ■  '.  ■  •  ;  I      19  »•  Jttat  alaii 

a.    i .  ;     ■  ■      '  ■              Utia  ,'iiv) 

r  -        lag  tc 
prove   tvary  »at#ri*l      •-    ■        it  in  ki» 

■    .                                                   1  •            .lias 

R«d    Midi     '..'.,.  '  ri.=  l 

f&Ot  for   •  .  l  v  in$     ;.         '  n       iaf        ?*,ll&st, 

'        .    .    ,  ;  .1.  ; '',  t    r«]  I      .     -  ■  I  '      I  :  CvJUB- 

I  to   io,   stuff 

tl     '    ;  -.--.■.  11  ■•  sad- 

i1     ■■•:  -  i-  r      l    1««  by  ;.  |  ■  | 

.  I  ,    '  mi,  i  Ltfeaut  i  ,     ■  •  v;rn 

■  repavty  t«  «i  ,  ; '  •  " »  in  fch* 

imhi  tf  ratouttisj   •■'  - ■*.  U •-!.'/,  ■    ■<■'.    Jury  La 

ratttralftf  ■   v.  rdlat  f$*  et»»»g««  Kgainal  .■..•■,  ;  •; a. ;*-<■. .       feg&lJ  -^ 

'?rc.   v.    SBUaU    **'   '**♦■   **°J     *1U»  *.  MillUan.    7,:   in., 

80*3     Prwr  a,  Baall.    B    1  2  1 . ,   184, 

It     I  '        -  ■■  '  '   :--.*.     ♦:.■:' 

in  Lwr      -    "    11   i  f   Im    raoalnaad  r'-  -■■ion 

it  Inn  for  faia*   cad   fratatfttSaat  rapraiafttatitta  by  sppellaa 
■■-   ■•  muktity  cr  $**£ity  ai  iin.c  ptmp*tty  9*3  ,  ;ch 

I  I    '  fej    V;v  ,         " R 1-'       -  |  |     ' :        t  I  Mi  :  i  H  •  I     ■     ;      ■ '  ru- 

a«nt»  i,  i .,  *  o«   trlakary  ••  n       *  L  i&a  ax*    - 


»  4  • 
ticn  el  b« 

• 
r««ort la|  !       •   •   uity  • 

Pasaa,  v.  H ,«aead«Qf* ,  1  98  1 1 1 . ,  i  32 . 

In    '  v    •  .  ,  tng 

'.     ■         ,  .  .      |      "   I  j   , ;  ■       ■ 

■        ■  i  L#?at  ion    or    o« ;.    ;  ■        ■  w      n 

action    :tt    |Ai    ?©*    fcft*     :,■>;    (jf     LH|     I    itt.i1     (MS 

i.      '■'.  ',  ■   '•    Itftdtiaaii     LAitrtt&ent    KO<  »3ic«i    ittall 

:  .-,     paiioaalfl    kc        ■    '  I .  ■■■■  ■■']■     I    itm»*mti«       finditt  f « 
gasifegli   Hi;  m.,    I    •;     -:. . :  ,  :    •  .--h  )\  |  gj  :-:*>.  c».  v. 
:•■    ■'.:<>_,    183    Li.. i.,    •»♦, 

■••-.;*   in                    .   ■  ii  i  taant 

i'ldc  ':;•;  vui*  .  ■  •■>■  '.■..       ._^__ ioa  v«  Siovurlty  fr« 

to.  oa..  tsa  at»i  i*i, 

.  ,  ti   iffeved    tu    In    bfea    r   tura 

of   •   iOttataf   tl  '        .  NHl    >i;:>  iiy    in   aitigati&fi    Si    fetM 

i  i,  nil    '-.<    '  ..-',.'  ■        i  .     ] 

if  tat  deed  cr   Lnstrtmeat  aadex  teal    »aa*l    .■■>•.,    • 
rxiie   of   1***   in   ftOt   Beat »W  rily   Vitiated*        Pare} 
Lai    libit  te  eentradiet  feat  meat   in  a  deeti   t<    ; 

$eaeide#atie&j   provided   It  It  not  c«by 

to  iaq  -■  i  r  tat  legal  if feet  of  tat  deed*  ant   it   U   iaad&i     ieit 

■  w    lotion  it  lav  re*  tat  pureeta  ef  imkiag  void  ta«  iiv-ru- 
aeeta    uns   for   that   purpott  la*  tentldefatiee  tat   In  no  «  y  be 
laqaired   lata  or  layeaehedu      i» ,  °-i> ,  |ajj  oq.  vy   ';?■*£»    >7  Ill«j 

An  iatiaa  fcr  freed  aad  deeait  tr    ■  teuatef 
taeref  at  I    taeeat  li  i   raaaltiaa  eJ   kae  eeatteetj  bat 

It  la  lege]  if feet    ta  afflaaaaa<  r,  li  of 

tat   raa  tai '  i   I  igal   rigati      ■  ''*■■      :  i  'ate*  re  *i 

su«Htion  la  this  iaaa  la*  ppelXaat  it gall j  raaaai  hi* 


-   B  - 

OGUfltOir    ■:-'      ■;  ,  -    .     tOOf    %\+ \g;\%ti    or    ^-    ■••    .  :'r< 

00  \  9  taoia   lotv  i   J  u  tt  ta  i   2«     )  rtio0 

h;'(!  pavowad   fchoix  3  if)  I  r*o<  .  •■  ly1       11    Li   U 

•  .   I  I  '        '.  IS    •     .i    0j  I  ir  .  (1     ■ .  ••■    fey 

roooopatoat,    tn   orser   ta  ••*:.■-,    I 

lod  in  tort |  i  out. 

Of    *fiu    MkM    I  '  ,       B  -    ■"•■      "  ■    ■ 

in  dm  aotioa.       30|   ftlaot  way  cl&iaa  In         ti     »1    as    Lb   ' 

do    Ht   B$    by   ?'  '  .  .  •  ,       • 

UM    0OV9jt0f   OiatJM    0*100    Ottt    0f    fc&4  ?       H  LOYgfe 

VOOatOS   0]  illftf       •  '    **or  ur.U       :  ■     .        SdSfefiSJL* 

_v,    i7  ni.i  »tj    i  Baasj  ■--.  &&&  *8  IU«»  *s°j    stew 

v,    Y".  f'.T.c-i-i,    14    Hi,,    4;i4 ;      feBtta  ¥.   g0gO.    8?    7  i  i  . »    SOj       jgfcjS&r 

■  :.-   i^Jfaggfrali  "7  Hi,,  Jl?sj     '••.,„„UM..?.»,..l?,y-VrV-t: LSSlSj  v":  *H*i 
53L9J     |3ytg&te£JLuJ^IS&^UU   *3   **!•#    l$3j     Jta^ray  v«     SJLJti&i 
57   111.,    **•)     Bwkt  ft  Proolo.    BO   T.il.,    vU;      •<-.-.  t  -    *.    Ptvcatt. 
afj  in.  Ar  .,    ■'  •  . 

An  0*  otogolftfl  i  I  ■ 

that  |  ■:'■.•■  I    >ti  ^    ■  lurifl    iad  &1 

rataoi  thaa  to  drivo  i  party  to  r  -■■•■     rati    u tin  1     ■  •t.in 
ata  fv.ii  logo)   rlgata  oadof  tho  ooatraot,       ";.■  i  is 

» ll9*e<s  la  actios*  aa  !!©»*»«<    '■■  ■       i  kO|  aa 

vol]   -I1?  em  *Uq>lf    ■      '        I    .       T  •       it  of   fraud   tad    Loooit 

i   y  | .  i  ••  looioXa  ta  ■  r<  ry  oeaoi  lad  of  toalod  ia- 

atfttoossta  If  aay  (  ,  owl   it  is  La  *uio 

ry  e&otootor  o<  aontraota  aoi 

Tt    i*    •:•     r  BiOOd    la    *;i-..l/7ir-y   y.    .M'^lge,    4-  DooiO    (N.    Y,), 

S94,  aajd  la  ♦■:.  -  toa  aa  tai    flrai  ',   i  '  .: 

(*"'.   Y,),   B08|    '      '  -ho  *y  fr*ttdel«nt  n    i  I    I  I  100  is 

■  ag'  10  aoooi  j  ; 

10000a  oaly  ownod    1  partf  -    y  1    lot  1    j    ilooovory 

avaf  taao    Lwt  ing 


-   8  - 

It |    6  i  i    urM  1   at:    i  ~    "; H  •• .      I  .    !  I 

7  rMan    ef    3"»--:    ;;'    M  lrM*ttf3&*1  '     i  !-    for 

I  ;,\t    ~n:  ,-■■•  M  ■  t    '  i  WW    ||   U  1  rt? 

'  I ,  '■>■'■ 

York    ■.  \    ,       -         ■  -,>..'. 

■■■■■■  ■    [mod  is  ___; ff  $ j£,         :  ..;., 

5i. 

I  •   . .     -•  ;              -  •; ,  .::.     York 
.  I R       ■    '                                   ,     I  lew- 
ins  »a    - .  ■■.:      jfoitf v .    "'u'y-  r  I ;■■■•.;;,    84    111.,    ISlj      /_ .      -im, 

1??   111.,    48S.        S*  •-•    ■■..;-  ;;■/;;_,    57   111.,    344j 

$  Aft.   A  tBg.   £•&?,    of   I..,    (1*1    F;.)    tl§. 

Bait    -•;  . .  '-:  .  •  •  ■  '     , 

onlj9  ■'   bm  f  a  $*yy»       fJS  >i  • 

taUm  er  e  ils»J   I  in ■••.         i    y  ":  I   >.i- 

■•'■"•«    "■••4\«  v.  ggmsti  r'         ■  (*•  v-)»  ■   • 

■  '  i  ■    ■  '    ■     •> 

**t~9ff   i  rict  wmn  fraa  net  ■  ., 

•    its      15,  aoatraqtw  - 

M    *1tt*&i    Df    r  '  *■•-:  |  '  -  |  -  -        * 

tint  noma  :  .-.''  f.       la  r**» 

feowptat   I&4  i  ;    ■•.  i  I**- 

■•Aias   fe*#  pl*i*tiff  *  ,  _,        !        :  '  '    t&a 

f*t,  Mtt    for    my  ■  tl 

i>f  pi         -  ■    1  '  i-         n  he   r.ivE?-,    f©*   t&i    L#fe*&SSt«      At  f  > 

ko   rcoeoi    U   I .  '  pi  sl- 

l*9*t    MttM    o.<.-,  U.  ,  rrr-f    &*    iwtf f If  l«llt,       -■■    KttCfi    110  ti  001 


m     7    m 

it  MKf  -«o  in  ••attrinj    my  JwigMiit  *t 

•IX  fey  i    ct, 

In   *  itlM  Of  tiki  , 

I  ftny   opinion  «hat«irer  Ug»OD   '  .-  Ltf   of 

I      :    **■       :'       lit.  lift?!?     nCl,.      t&»t     hi  a      »Vl  -  '  t«4 

to  [rove   evsry   *X«i 

•gtitifed   10  !»•»  •  Jwry  pssa   OB   '  .  L%i  of  hi*  &ef«n««, 

nly  poin<  Lofe  hi*  prooj  I    to   the 

■■•,  .-  -  ,     .  ■      •      :■     ".p.  Tfe« 

•orra  L*  tfe*  dif  fersnes 

M  -...•.;  >  .,..,, 

I  ts  I   i  i tr.    ',  I  t  lit   t*«ot  ■  ■                                  , 

iifOtttO&g  «>1            '  '                   *;:« 

Of    :;:,01C    fruit    &*«••    Of  life*    kiiii    s!  I   Wi«|      :r    MM) 

.i-.-.l  j   ..-•    ■'ro.    v.  aiixton.    13?   Ell**    U0.        Tft«   eeuart, 

l>c«cv'JT,f  ruled    tfemt    •£]  Of    .    -                 "  •  -  ...■-.  £«nt 

fox   Umi  reasons  ftfortoid;  utd  »•  o»i.sr  •parelfio  e     -    •••  i 

to  tfeo  mooot  of  tfe  ■  i,  mkS  in  t&ia  roiiag  tfes  ■■<-rr 

<sas   in  error.  tot  <*rrt   tto*«9«tr,    v 

are  diOOiOM 

rrorexty  ftOtwtily  ocnvftjeed   *o  hi».  r«»y   truv, 

the  Iks    is  tfe*it  ta>   S35   entitle   tt    MfcO   full    bankofit   ti 
•00  tTM  t    *i  l&OOl  ■  ' 

he  s  a  ■   ■<     U  fra«d#d« 

£1   !•  ftioo  Mtgfttofe  *  tatty 

to  km  ■  ;  i  I  p  I 

it,     tad    fcfeM   he  m  ■  -    ,  I  y   on   the 

•  :  ,       I  !    if    BO    -,-.  :        .  '     »1     M     I    ' 

a  an.        Cur    only   KMttl   wm\    bs   tlutt    tfcOM  t1  WTB 


-  t  - 
<<ue8ticB»  of  feet*     •  .         •  -.'.     i it  te  \h»  » 

I    .  •     I       tffttOl  lost.        TJS 


I  KWWTT. 

A;  pfilUnt.) 


Th>  I    i   81    rt  &a*t£tti  lb  ■     at,  :<r. 


Irch  renD; 

403-184*1  , 

185  I.A.  4  4* 

*****     5  ■  :, 

AjpelUr.t.} 

John  »,  8r«ma*«   1  .  .  &ui  of  ^it3S7,?g  fl,,.  ihi 

Lr     Btglt**  of  ma   teg*}  .ivty  t<  -■-,;.  .  ....  ,  ;  . 

'    w  ■*     W  •**•«     Ml«   '  p3  ttu«   I  1  bald   by 

*999%l**%  pending  r«*swt  iit/^aticae  &*t»«»B  th;         tiea  to 
tola  preoaadlng,       Yfe«  hiafc&ry  tind  raaulta  ©f   th<    f*ri 
llti^tion  b«t«««n  the  ratios  ha****  »ay  bs   fully  anttorafcSOd 

by    "  '      9P*atSB*    *«    HW    8***9    Of    3*0*8**  y.    H*Ca.*dlfjft. 

181  III,   Apr.,    -7,   Kfl4mai«Ma  T.  toa*i»«r    ,:?o  in.,   »44f 

Tha   A;.r.,UHte   Court    La    \hv    fs  rut  0*»«   afew*  3i1 
M     •  tftat,   j?r.  0*©ttaa,    ahswld  pay  to  ftpp*U*aj, 

Or,  ttefeAdiM*,    &a  ana  of  $£,  1*9.31,   »»<2   that  *)  .        .  tauld 

»*e«#i«*y  ft*  app*ll»a   Ifea  litjaj  in  •  ;><•■<»*  ion,   and  thai    51 
*f  appall**  of  *4,050  be  <t*U****l  by  appelant  t«   ippe 
uftti  oafteaUad,   aj*f  Mr?*y«*4  fete*  A*****  ©f   sha  8t9*riQ*  Court, 
1*4  wmm&Ani   Ifea  »mh  for  piroeaadiftga  |»  haracflty  witfe   the 
Ju*gaa*t   ef   th*   ft$»*ll«ft«  Court,       M       j  ■    •  h    fourth** 

found  in  *al<s  itBM  *\h*%  teadar  ife*  strait******** 
having  bad  fcfea  1  si  and  control  **  tfe*  r**2  »»t*t*  la 

not  antmad  ft*  he  reimbursed  f*t  a«y  ax**aa  or  a*  an«Uft«**a 
ever  r*o*ipta,   if    my  at***  Ihtva       i,  .u  ks  b*  .      - 

I  *«11*4  to  iMeajtSt   for  ;Sfiy  exooos  of  r*e«ipt*,    if   th«Y*   *»■  any*. 
On  spp*a.l   by  for,   K*0«*»dl*«*   tha   fop****   Court   sffj    . 
jio-jfi^nt   of   fhf;  Appal  lata  Ccurt,   anfl  in  coiwl«41n|   tfca   opinion 


of    taa  oous'l.   Jtldgt   flXfcla    ■•,■■■  i-.i; 

"The-:.-;    rl<  1     riaOHf    *lt»    fcfea    fttBi»t«0    Of    tb« 

A$aal2i  ba  Baarfci  '  uaaa  tto         isuaptl&n  that  taa 

I0A  .1  cits  rice.  V  f   &aa   6?   H  l«a   or   £h?oaga 

aart  ©f  lag*  I    -  -f  - .  oeatrayf 

bo  shown    fcha  court  aalai  I    ■    .       Bat    U  0   e$altlaa  b6tw««i5    the 

I  a  rMes   in   t'\  . I  i .  i .  * 

Aft»rw«f4S|   ;•  vnjr.   B,   £9©?#   aal<g  cuuas  waa  ra-doakataa1 

in   fctta   8*&a*i&j?  "cK/rt,        :>.=.. ;  s  -t-  r  3,    19Q?«    »»i>*3;lft»t    filed 

»tltiaa  i».  «&i4  curigla&JI  s&uaa  r#*i$la|  '-■      lliaj    *f  fc&a 
bill  a&*J  Um  »a***f  Ihavaiaj   •.<;«  &ata  of  l&e  &ao\re«  af   ^ 
Superior  Bsurtg   ..?.<•    tag   jtt&aa&^aa  Of   fcha  !  ■  ■  Ld  of 

taa  &px>$11«l%*  *&&  t»a  Bttf*y*aai  SoMfta  en  feaa  apaaala*       Hvatvacl 
that  he   tenaagad   to  apfwllaa,   Tr*  »Wsn4Xaa«,    aal<£  au»    vi 
'-•,189.31,    9&4    ■    dftftd    to   8&i6  JPOaJ  '         .    ■     '.;      ■■■>'■■■    -    -•■«;» 

aa  atd    •  paX&ata  CouHj     &l    I 

IUI   Of   r.onoy,    tyrf    S&tWtQQ    '.  '  I    or    ROt<t| 

1 . ■.  .*    thard    la   no  rtioovd  0f  Old  L&iaf   ©*   atataaaaH    l»   thla 
aaaaa  *iic* ir.fi.  &a  detail  taa  tlaiai  at  ajRoalXaa  aa  ka  any  .-i- 
lagad  CkOMfl   &•   Mi4  )f#*3    aa1  t$aj      SS^    t  •    I         ■      i?*     •    -.   11  &ta 
?...•■   r*!   i'M!n  tlatatflaaatai  by  nay  aot  o*"  B3ti*leaa£  ar  oy 

:ot   of  *ny   iagal    ,mty   or;  hi  a  pa?**        Prayed   fcfc    I 
aaawar  alfl  pat  1H  Oft  and  •'  a   in 

sa«1  raai?aal  at)  sIiSjub    ••<  .  t"-  '   §  H  t*«  baaa      ■    rior»tad 

by  act  or  .-.,•, -lest   of  patitlaater'i  ;  m;*o, 

la  Mi«*93f  +o  i^cjid  ^«%i%ian  nad  ws  o»d«»  of  oaurl 
ttaaallaa  Rteittad  la«  raaaial  of  ia#  |3»2t^«Il«  »ad  :•••». 
thai    I    if     1  1  •  fvaaa  raaldaaaa  an  »aid  pxaalaat  La 

•  ••  r^ntin?:  ay  ;*.o^th  aaaa  aa  daaAad  Ihaai  -o 

a%i     M)  laa*  taa?«  ^a^  aXaa  a  aava  aa  4kt  raas  al  iald 
tlaaa  i-  ■•  •    61  iri     tfeat  it  *-^e  tho  ftaty  of 

.■  •  13  oat  aaila  r*i  kiaiat  laa  kitla  kaarata  at  a  tiata&i 
aail4ia§a  in  raaaaaaaXa  rapaii  aad  la  (aaaaiabla  o©a«littaa| 
thai  aa  failad  ^o  At  ^c  |<    raob  aa  aataat  iaa^  aha  buildiaga 


m     3     - 

ntyi  af  no  anaat&ntial  ?alua  at  *fe«  Ham  ;  rad  te  eppa&laa 

»  daat  taajwta)     t:  -  ■    by  rauaaa  '        '     nagllgaans  the 

aaatttnt    floor     ftd    ■;.  '  .-'r/  1ft  th«  ;  In    thn 

laundry  of   lh«   hounfl    *ari  ;     +  :<  •*    M  ■    lausdty   tuba* 

■  >•  ;  ;.  tsrnaonj       nai  rioor  In  thi    Saws   cyt   .,-..,  a  Ida 

\-:*lkra,    itn   «cro«n«,    Rt«   i.l-ater  In   t&n  nallv    fcttd    t  ••:  r   In  Trent 

and  raa*  baling  Bttairwayn    .-  l« -r,     •  :  in  dining  rooma*  «tn 

raqnirndj     t;.,,t  fche  Rattan  «?#quS r«*d  a  new  g»a?nl>  .floor,   n 

lightning  rod*,  an*  roodt|  n#i  trin  In  dining  ,--'.r.-,   una  shndsn« 
kitchen  &inkj    anali  ba*&a*  and  am        Inrsj       ln*t  *&# 

.    lad  painting  i  ad  g  a ,    i  :  ars*  th«  «J         -   t»d 

doora  a&Qtt&d  -f;  e«j  ..■■-.  ot&as  :     ''  irert 

and  aaXainiaad;  fcbat  t&e  barn  la  riilapidatad  and    la    ..■    - 

r^ .uirca    9    SAW    roof,    ftftW  Wts40W«    find    i  an*  -    flOWj 

taring*  f'tc,  and  feaat  It  »112  sn»t  §8»fM30  tc  pa*  fch< 
•  ■.,.<-u»j>i«j  tmp&tm  na  lha  h  »«**  '    ra.      I        ■         innial 

or  rapXlaatioa  «««  filad  to  $he  anawajr. 

Tan  I  tanaa  Ikua  faritnd  aajra  pafarsad  to  fcha  J'astar 
la  Bnanaavy  f<w  paaafa  and  fein  flndinga  5hatnoa«      t&a  aaata* 
aftai  aa&rtng  Inn  widens*  fatsad  and  bald  fchat  tea  aaid  note 
and  tfes  da«d  to  anld  piraaUsan  fee  af&^ailaa  wars  taadnrad  by 

..'Vint  frogaat  1,  !90fj     that  aqp^aHimt  rmttSvad  said  rsai~ 
danna  la  v*  '•'•-^^  itata  of  rap»l*|  I   ■    earn  in 

a  goad  atata  n«  vapaif  rt  ina  tiata  t&a  nan*  nana  dnadad  (a 
hins  by  Hrffil.irtf?,  and  tftaf   Ifc  ml  I  e* 

»oataj     Ife  *   a&iia  ha  ratalnad  %i%\%  %tAM%&  i*  aaa  W ■:    t«%t 

•  allaxt  to  naln%aln  WW  laa>ravfaaaa9a  In  a  itata 

of  rapalt  and  in  lanantabla  aandltlem  anl  h  ■■<    faiiad  to  do, 
and  ^y  raaaoaj  fif  aia  aaftitgnnaa  J^a  raaldanaa  and  team  aara 
tandatad  naali  In  vaty  bad  aonditloni  vary  nnaa  i      iaatsd  and 
in  a  poaa?  aiata  af  rapalfi  and  «r««ifi0d  thirty-five  psrHattfLara 
in  which  the  bam  and  raaldanaa  aa*a  ■>    aaglaatad  and  r.fr.rif 


•  4  • 

•  r  ■;""  ly  ■  '  ■      ■ » 

I  ;  mi  ■  »vm  of   ' i »  '  !?*7S|     I     I   '  ■, 

flOO*  And  joists  of  tha  bnxn  nad    fcha    tattoo   0070   If)  I 

!  '  '    -':■:  ■  '  :'     7  '     '  '          ''     !'  -'■«;■;     j    kintingj 

•■'.]    Of    -c^i:    r*$Ufti*0      'OWld    W&OUI&t    *o    B    furtROS    SO*    Of     '  . 

out   t  b  it  .  loo'o 

Mid      -      ts  -..  Id    l*e»»j      fcttftl    on   :         :     »ff  ?| 

1907,   i  donvna  of  foapoo I ©on**  »**«  «nt«rod  again**  app«U«« 

•  the  tot,.?,  mm  of  |$,6dl»?9  en 
tfet  noto*  and  ti'!^'  tab3«©1   Ito  Rfoio%  tfa  to 

'  ;  :'■->  X-,  r.t   by    s    •■•)'  .'    /rril   2,    IB1"1?-,    ftnd    tb'-t    ~::e   ,-•;.- 

niooo  ci;   oolo  under  ooid  vbearwtf   told  fof  %6«  doni  gnd  oosta 
cf   fOX>OOlO«tt?«   .U-,.'.A:ir  no  isfisioaoyj      fchat   St  tb<-    t     ,  .■.  si 
of  tho  oartioo  ln«  &«id  ftii«t»r  on  Aujpot  ?#   X^oa,  viewed  tho 
Fr*»ift#*  to  ftotormino  %fe«  osmot  sonditiona   Shorn*    tn*3   fefc&t  he 
found   th.    gnr«»£*«o  is  b  iilonldniod  oonditioo     :.  t;«ntly    .b;»n- 

■    gtllowod   $0  go   fcfl  ruin  and    .    '     r       •  '  i«   ooadi« 

ttort  thnn    *hoy   §g*0    La   lfcQ0|      f&at    ftho   dfetlogloa  upon   thfl   roof 
of  too  hound  o#*«  In  I****  ;.  .-'vt  o&onn  off  or  •  &tod     way,   and 

Ifeti  iretoi  nod   found  it*   »af  *   •  mp  Ino  roof   *ithont 
hind  mono  ood  fend  »run    loon   *   ■    mil*  Into  tha  sfonad  ood    i»«* 
parnntly  into  tho  oooononti  diotnrfe£n|  Ma       '  ■    '  ttiono  of  tho 

hOttMj      and    '■;  \i    tad    hfttn   WIS    in    «MO»    S    OOfidit  ion    fcfant    it    is 
hoffdly  gotta  r^cl-fiitin;-',    Hid   tfeftt    l*«s  roof  and   fj.©©*  w« 
•jpJV&otioailjr  rof*s,i   ft*ay    -  .:    IH  ■*    $h«    »«lla   fan*  but-   b    *fe#12 

ifl  ;    e    r-:«ntint    of   fl   bullointfj      Rnd    Ifeat    a  .■'.  »13  ■->  -.  I   vr-'3d   '•,.  t9$9 

hip?  lant  b«  »*•  not  lia^it  f««  lh«  iip«wm  >.."  ptitting  iho 
»aid  primi<Ni9  la  ■  l«nantafel<  Lti<Mi9  Iwsanat  ho  olalnod 

tvi4*Mt  sno«#di  Inn*  bo  roooivod  in  inoono  ofito 

fjroii;  11m  E»vo»iooi  a  looo  owi  Ihon  f<^  osvooiodl  tnorootty    rhioo 
i*«  held  to  to  ovronooniOt  ot#» 

ApP*lX«nt  wrsod  fifty-six  o%jaetlona  to  tno  iMotor'o 

rri-crt,   th^rnby  0OjOO%lng  to  evr-ry  finding  Rnd  oolding  rr.de  by 


,      |  '  :i'iO    :'H'OU!;;  .       .  ';  for 

acts   <■•  ?««*e  by   -  la   ffcilia      '  *■[■.    th« 

preaiai  tale  repel*     ■  ■    tei    •'   elf  eaaditloa,    &• 

lleele*«4     tJ     :     pa  ,          .    in    ftttguatj     |    r    ',        |  ttOfti 

-i"';  la  1 .        7:. :    ewtft    *i..j(:^rtsj:  ■    .. 

the  exee;  t  ionr?   ef  »p|            I    ' •      !     •                T  •  tared 
eaid  deorftf* 

a$  ■  -f  n 

est   is  -;n  nppayaat  .     :-  ■■   that 

the  J;    -         -'■■    "       '■    i.\   its    ■  I  I   :-;«  a 

;e  areai  in  eaieglatlea  fej  ltS9? 

:.,   fcfeat  eeKtrt  b*2  -    .       '.  '  iat 

the  ....-,: .,.,('  yie       -  -    ippellaat 

•  •:.-.       ■■■>'■         ,  i  t « 

Sad    ?;.-.     |  *;s   Court  ■     I 

■'•.•■•  ft|       ','■->    1  »««!    »  kllBW    ©f 

$$#$SQ(       I     ■''■;.  a**aie  ##%ild  hare  repaired  ap» 

pallwt  te  ratass  -"rf!?M-J mi  sd  la 

!  ,     .    •  >ted    •'■•v.::U    ">;i%   U*  S?S f#83,   Jue 

Oi.    I    |     U     "'■     •  '■  '  ",  IfeUt    S#itJOTH»t    fOlii>    :■   ■•       *h«        &ta 

in   &ffct    V.  I >90*    RSI's}    !  il»t«   COV.J1 

I  •-.  .  the  real  eetats  &aaa  t  -  to 

;ic  value    -.:-.; r * ^ vasr  ehere  *>,«  eaeaa&fa&eej   -■■•  aae  eaate&dad 
hf  eppellaatj   Ifce  eataaS  rait!  a  aaaae  ■  fi  the 

tate§  ..-j  ?*  eattleaeat  -  t&e  aauld 

etlll  aha*  appellant  iadaated  to  •  !   r'  t0'30.:u. 

There  i«  aa  reaeaaa&le  feaele  for  appalla&t's  aanelaaioii  Msat 
he  eae  baaa  deprived  ef  the  mm  hf  etaae?    teare  »e  e  of 

iar  other  mm  by  *iaaal9itlati«a«      It  iaara  eajwi  aay  .-■<  luade 
rai   la  -t  sonslusiea,  ihay  eould  eat  trail  eppellast  as 
asr«<'l  *•*  *&•  rt-aaew  th  I   •;.•       id  JtuMpsaaia  **  the  appellate 

■   f<5  »m  gaj|  4d4u,  Jl&S^Si. 


blttdlaj  ee    '    •        rtiaa  t<   ':Ai    tppa*la  ■    ,  Laat*a 

hirtaef  tth  la    fefeal   ne  ..  fctet   •;    ■    tfta  a  m&ltlee  of  the   i&pyoM* 
■    ■  '  tea  mm  at  the  tlesa  appellant  I  -   <-..ck 

/i'for,     .;Lfi:f:e  Oat?    ft©t    WWK  bfeel* 

i?    $14at*4    -;       .;.!-:.!.     •■  :.-...i    out    BOM    Mi    ' ..; 

i  t  ::;  utiy    thM  be    feallfl  '    fch*   profits   or    rant*    froii    it, 

la  u&teitehle*       fh*  *pi  ••■  it«  <!       Ill  ■       hot* 

1      •.:;•:•      '  .  MSt 

-.  i  q&    till      x      sdl  tuxes  cvs.r   the  receipts  fx«»  the 

Ptyf     If     -*";V,      ':■  ;  '     •-.  •    .    1  I  ,:Ount 

Tor  aflf  aMOS*  of  fe$*  reeeiptg   OT  -  F#»|    i  '      ny*     That 

la  the  ead   le   l<  gel  .  :.  I  .Uon  of  any   ftixthex  ■  -  Lo«  by 

either  fH  r*.y  to  this  wit  Is  -..  .••  ,•  f   for  aueia 

1 1  ta   or   tX|  eratltttX*!  tt  I  -  '  ' 

rty    •  pie*   to    •:  rt«*    *o   94  t ■:; 

.     B©W$   baa    B«  *!  '  I  '■  Ifi    t'nis 

proceeding  eaaept  It  no  fa*  e*  It  nay  tend  *o  refute  aj>pel3a**e 

eheXM    *h    f         •■';-.'.      ■   i  ■-'  >t#d           ■     ivty    *C    '-■-■  pair    laid 

hvrTOVv'KCnts,        ?rs<?   evidettM    In   thi*   reeex4    Is    thai  ;■  rtisalex 
MMlf  ^rtVtl    '                    (llAHtf«    bOOha    0$MM    Ihat  h*  1 

■•'.'ires   theMln  BafNMtJ      Sttt   r.o  »it&«9«,    a&t  ■  nt, 

teetifle^l  +  h :?- 1:  repel m  to  the   incur:*  of  ti  ^urea  or 

|8  esf   cU^r  a*M  MM   M*X  Mtuallf                    '  by 
;  ant* 

Apftllaitf  feaa  rataivMI  f«XJ  eM41t  fee  fcha  pea]     ita.fi 

deeesal  fty  hirs  to  appellM  el                Leal  pxia*  ha  •  ellee 

for  it,  eal  baa  neeiMd  alee  hia  full   le§el  right  a  la  the 

rote  of  a •■  i  a 3  3 n n               rther  arai£lt(      It  i  *>* 

afcallj    in.:.;ia  t  ::bl*    for   a^ptllM    to   bte  OQHPtUlM    to   r«-o«:jvc 

lh*  rta]  aetata  at  it^  waaad  vrIur  !?•>  +i.      i  Li  Laal  aantraat, 
if  lti  valM  Ma  aa  taxi  ally  bapaltad  ;^y  any  at  (1m  t  c4,  U»a 

I«gr»l    n;ly  of  aftfallast  rricr  to  ;<i--;  rattura  cj    affar  to  return 


It  tt  ■: t     /..:";,.  Court  hg  .  .  .<■<  of 

tt.e   |tt&gMffl$    Of    M*«     $ttj  .'  .    i'»»   (Mflftlef}     ■  '•-■■ 

•vfiich  n*w   fc*«*d    *o."uiy  u$qb  tfc*  Idea  thai   M#fe     ■  :ty     ;. ..■■ 

»i*s  r*e«lvt  aridity  in  iwlurs*    •  'm   srio* 

ffCttfft    did    Bftl    §CT    Ul    (Kl«*&i£)l£g    *lMi    h$X4i&Q    Of    '!*    ftfrfttftX    ll) 

;y,    ',.    !     i%   MMI   frfefl    Iffrgft}   d»fc|    of    .:fi-;.\vt.*    to    |*»d©*   th« 
■■  .  rty   5i>  .mi  ^'nn  to  spj         ■■     U      ■   ^n&ttttbln   r#J    ;  I     i    ■    in 
I    ',.1  I  .  iUor",    or    ■■  .y    '       .  '    '   put 

,«#fl     If)    auofe    ;;  —      ItiORi  ft&£    it    BtMt    bfl 

i«  v*r*u.vi.'Ly   ^;:4Hih;   hy  &g | .<- 1 Xfl rs1    tfcfct   tfo«   evidema    In   r;.irj 
8*64    Afeftlff    t&ftt    he    did    EM  01  ft?    LlS     stJ»1     I  OFH 

oition,  iu$d  th»t  fef  wmw*<bw  n-.t*  r*.c'  »s  t«  d&i 

la  tfeial  »l9ti  that   ttu    »vid«aee  srapfMsrie   fcJ 
by  rh«  n&ftteaf  ia  oh*«»«yy  k*d  by  ttK  »©«r1     ■    '.    *..      Keunf 

t&t   *v-4lM;ny  of  ;.;  |        •  ■*  ,    Hofositi     •  I   GerMftgkj 

tWfl  HXpJiJrtttMHNl  bui J d4»a  ft&d  esftirftQtOTft  RfeG  Vlaitftd  fc& 
bttildiAgl  tad  Hftdt  &&•&£  sttls&tea  in  ft  rel'.,  &£$&•  Tin 
fOJHMM    t«atifi«d    11*8  <     t«   Ift&lHJ    kb«    R*«&9d  68*4 

ixfMl   fe«r»    !•■  L*t    Ifefl    ?vxyrt:;.-!Uu-'C    <■*    , 

of   tb*    mm  of    |1#445,    Si 1 063  rcr   tftfl   h«U««»   |3S8   for   t;;;;   i>.,xa 

MM    |1S   for  carting   l**}  rt«t        "'  ■'•  B  \     ■*  ' 

<:..    t     &1    «-    1    .  Ire     f«*     v,.'  t     r\ityo::t    |      fcOl  sj     -        |lj&&®| 

of  «rbi«ii  to  eeila»t«d   f«s  r«pi  l?i&|   ^-        i  -,    llfi     w    .; 

ll  ,      .  m    rc>i..-.;jir:dsr  for   the  dwiXliSg*        John  J«i$fT9ft   a 

l  ^j.rjMotor,    testified  -for  ;,; 

|4*1  -or  iHf  burs   in  Mr  rettftfiaf  mm  delist 

Foix?  vitM«#e«  f«               al  testified  lh»t  Ui«y  m4« 

Cft«ls                                             Hon*  In  1008  aad  t)    *    '  ^ing 

joui-i   ise   rlnafKi    in   /ror^   C*&ftlf   Rt     I    >«  ;i    »f    HH  '  .nn 


pfti**6  the  house  In  190©,        .      .  ft  H   in  v».ry  fair  ea&d£ti&a*« 

11  toa,    i1    .  ■■■•■■■  \  oi  i  v-?  t   |4Q0«      & 
te«tifl94  IS    ■   tea     ;.  I    tothiftjj  l«   -;.     ecawnt  floes  «>e  to 
tailing  in   I!m  fe«ft<MMRlt  ftbiah  tta  ftviAaaea   ■&< 

:rioMc;41y  d**tr«pMl  l>y  ftXf&iHift  UMTfe*         '    t.i.er«   *er« 

othfcr   parts   ©f    Wi«    ■'  ■  .     -.    ■  it  thftt  BS 

did   Mrt    repair*        T*    fttrtb&X  itM I   ffffli    &M  -     !..    f 

-fter  hf   rtjtftiptg   tag  feetlM   1%  **f  t#nt4ti   fa*   9fii9    |4S   pa* 
KOnth    for   taa    tariB,    *|9ft3    i,    !«©$,    *«  April    30,    I0)t4 
The  decjee®  *f  las  &&bH  le  »ffl*»aa\ 


Qototex 

99  m  16503. 


j.  w.  wmmsrim, 

M    lA  I  ri-or, 


f  in  Krror. 
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OF  0HICAOO, 


t 

- 


•  ;.    ■■      ■,;--  ,.  -•-,  *.-,    gpigjQu   ft?  fg]     • 


In  a    tri.:a   befare    tea 'court   in   aa  Mtl«   of    Win 
famrta  elftee  a»  a  aaatnat  for  Mrrloti  :•  .  Laeian 

■4«t   ea*  r^ri.i«r«d   for    ta/ea  in»t  ri.«intiff 

in  error,    Kinsie  Kaattfaatariaa'  Cowr*ny,    for   J3SB. 

The   aaaataaa*  of  tee   teatiaaa?  .  -ror 

U   teat  be  hi.!   aaa&   an  urchiteot   for   twenty  yeare,    aaa*    Is   1510 
he  was  taplapael  by  plaintiff  in  enrar,   engaged   In  interior 
finishing  *ork,    to  »ea  r-roereotivo  parti ee    '.eslrlr^   euoa  *ork, 
»ak«  drawinge  if  aeaeeeary,  aad  eatiaata  the  cost  of  anttlaa. 
tea  vera  in  elaaaj     teat  He  eaa  to  receive  &*  bia  eaapenaatiaa 
th«ref»r  .j  per  sent,  on  tea  saataaat  priee  of  ell  jobs  eat* 
by  hia  aaal  999WN*   by  plaintiff  in  error  on   atari    i     ';    .-tee; 
teat  t&e  Bo  ray  Baal;  Saapasy  *ma  tea  aaaigaa*  tw  lbs  baas* 
8ritaafieX4  job  to  ae   tone  on  u»«  buiiaing  at  Its  avenue  *a& 

Jaoktm  ataaataj  Oalaataj    .i;     i i  the  steak   -•:;  .    <.>■ 

fiaiaaael  epeaifiaatiaaa  tad  eat ia* tee  for  the  job,  eaoaatiftf 
to  $10,000  aad  lalayaaaad  hia  eetiaatee  to  eleintifj  in  errari 
that  ihea  ■>.  Knox  of  the  Dera*  r>*.8k  $aac  lay  bed  aia  so  daaaj 
a?,»in  and  ^afce  a  eaaaad  eetiaate  or.  tea  job  aite  aartaia 

;ee  em)  aaiealaaa  in  the  favaai  rim,      id  1     I   :.       \     at)* 
his  aaaaaal  eetiaate  aaa*  bid  fai   tea  job  being  16,600,  eaten 
he  eaaaitt ad  te  plaintiff  la  «rror  which  aaaaated  hit  earl 
bid  end  in  lura  tabedti  •  —by  D^sk  3oa$>*ny  lad 

aecored  tea  Safe  at  eald  iattat    •    ., 


Vr.    KaOK   c>rrrVf!t(;-!     •<  :.\    i;.  f,rtQr   Lti   (\.<:y 

parti  .oerr.ir.ri  -  fto  at  »ati*at|fl  s-'ing 

piaiatiff    In  «rror   ir.  jcb.        B*   aleo  teatif] 

that    tktn    M  »f*   Attda    ,.c    I «..    '.  .it.:  '    ■      rood 

*ork  before  plaintiff   li     >**0I      IgftOd   too  ©oatiwotj      thai   it 
VOttld    KKQBAt    ie  very    ItttlOj  "    '     •'     ! ..  !  AOd 

fcr  |ft»80Q,  tO*ao  aotftftittOd  by 

OOfandaat    In  arrOffj      and   that   those  '.  tago   Ifi   the    floor 

plaa  after  too  co«'r,wi  wa-fi 

«r.  itoeokia  fo*  ■         ?:rror  testified    ■ 

he  eaa  I  to  peoeideat  &a4  "■-■■■ 

•  I  ff   Is  erffOf  tm  tea    ---.    '  -■  *$i  !  leld 

45b  at  |H0|  "'%■•■' "»   tai  i    '     ;  ■■•■•■■         toe  - •    «P 

-  .at.  tmt  the  latteo  tow  with  the    leek  son 

It    »**    1049   lOVf      that    fe«   tailed   Ut    defOOdftat    In    n-rcr    snd    t©ld 
hia  it   sas   too  low  §n4   feat  he  1  I  the   th«   jcb    i1    that 

frioe,   tad   to  go  toot  M  (90   the  30b;      I  .  ■ :  I 

in  0**09   aftorwao&O  OellOd  hia  Of   *0d    *0*d  hia  the   -..rby   "ask 
0eop*ay   «ttt2d  not   lot  e&B  have   tin      '  -intaj     that  a    lot 

of    W09J    fM      ?%i  FWOJfftO   aliatii  I  ted 

the  job  at  $$«  500  013  other  tot  I         ",  bul   not   en  Bay  a  •'  laatea 
eode   09  d  i»i    in   09999« 

B>«  Hi  ford,         rag  ,•■  Barb?  :..   il         .    tajrt 

eerroeeoeted  Hjn  Iteoekla  eo  to  Itta  taatiaeay  tiai  the 

•Oeitehfieid  job,  aaeept  that  ho  teetified  thai  sdaat 

In  B9909  eadO  no  OtftOS  ".    ■  the   000    toj    '  lOj  •-■     . 

Kr.  iteeeltlo  alee  beatified*  aad  ae  did  hia  daufhte9f 
thai  at  too  tiaa  piaiatiff  la  ootoo  took  tao  Job  o£  *e»li  in 
oaettiea,  defeadeat  la  §9909  »at  aeokiaf  aadeo  a  late*  eeatoaot 
by  which  ho  waa  only  to  roooloo  i|  pee  eea%*  ooanioaloa  on 
j  ob«»  of  ^ork  aooaffod  aadot  hia  aotlnotoa  • 

a  »eek  for  •aoooiatoadiai  taa  oorh«      r<        ioai  la  arrojr  aO> 
aittod  tao  tcrtlr.&  of   1  000 oad  aoatraot  ?.*  atatoda  but  tootl« 


fitf   tii.'-t    hy  i    titled   i  |ai    ta&M   »f     .  ri*et 

«^r<>    ra¥l?«d    tad  tl       ■  ■  .     •  •. 

thai*    $Mt  ■'  :'    tt&dai    '■;.■     taCOndU         :  ■£"♦    8ta#«kla 

ta«ti£l«d    '  .<    «uoh   thirrt  o;.:'-.c:',    a*d     ..•;  ;o    I 

bad  diaaliargad  dafaodati*   in  -vr/ror  }uat  aftav  aa  a 

second  tat4aa%f  an   llMi  baa^Hftrltabflald  3Qfea   aad   toat  &a  Aid 

not  ask  dafaadant   la  mtsoat  to  aapaffiataad  feaa   *&?k   on  J,....i 

job   for  that   rH<i0A« 

left    &H    thlfl    -ii'>  ■  :,ur 

dtaiatan  by  plaintiff  In  *rf«g   Li  aa  t<   lh<      W9*t   Lj    :-  >  , 

it  oe&tandtag  '    .  •  M        -■:•'.<•• 

It*    Of    '..       §vl     .:  ,ae.  -=:  ■  •  '.-•:,•,:    to 

all   laa  .  <    ..  .ve   gl*«a      .  .  -  ir 

avidanaa  Batariaj    ta   '    .         »a*a«       It  l§  our  duty  ta  a? 

1*9   It   ia  *i***l9  '■■.;.  la«i 

tha  vaiftjat    0|    ♦n*   avldaao*.        H&3B   v»  ,•'"■■?■/•»    lvr;    SX1«|    ■■■'•  lj 

It     LiMOVaf    nc   arittl    Ifl    •  ., 

cf  t&a  court,  aid  bfea  Jud&aant  i?  afflrsad* 


UN  -  | 


ran  TRsmAfomi,  an  ufimt. 

by  Xlcaaai  ?*aatiata*ax|.  hi*  )    "      mmmhi  rr 

tf*»  I  re ago, 

'\-ror.  )        / 


L./ 


WK  ' 


ThtJt    !■    |     -Tit    O?'    fivroi-    to    rOVftrRfl  ;     of 

*75c  iij  fatof  of  gafaaoaat  U  sr^or  &gainat  .  in 

error,  rv  ;■}•••  im*Aaaa  rubSiK..-.-  »y#  for;    i 

injuria*  ra«alf*4  •  P|   v.- rah  S3,    |fll« 

Dafaagawft  la  mtot  uli«g»<l  iK  his  mtawaat  of 
c-uia  th*t  Ahiie  ho  *m*  on  ftaaata*  ivaaw  aaa*  u*  tutor- 
section  alta  aobsy  «tr*«t,  BMaaga,  aaiai  dm  e«re  :or  hit 
aa/aty,  an  aatoaaaUo  itaaft  al  »i**aHf«  la  error  aa«UfaaUy 
Ayltan  by  it  al  tfct  opttitd  of  t*aa*y~*iaa  a««a  as  hour,    tad 
aitfcavt  •lf*al  or  waia*,  Hum  B&4  tluwa  ttxaak,  btuiwi 

watM  ftia  la  hi*  raaa  tad  hafty  naJ  *a*a**ly  injured  and 
iiaflgaxaa1  ki«, 

Tfca  *vlAta«a  laada^  t«  §aa*  u-  - 
ft  Baa&«y  ivaaaa  tad  taa4  t&ay  run  aarta 
9f«M  fata***  |    .•    uglaaj     taal     I    •.      klaa  in 

quaotioK  t  tn  orra*,  aatwam  tag  »a4  alaaan  yaar«  a* 

■age,  mi  Braaalag  »ob*t«r  araaaa  f*aa  north  to  tenth  tita  t 
roller  »*at«  aa  one   "oct;     aad   that  ft«  a*     .  ■  rinp;  tat 

♦south  aide  §f  **•<   street  al|hia  aaoal  ■-, ...y 

ftvasaj  he  aaa  •ftraa.l  en  aia^alftt  by  ta«  rataaobUa  truck,  and 

Vnooked  io*n  *nd   itmtfi  as4    injured  by   it.   «•   if   »«m    fro* 

Pobey  «tr**?t. 


-  a  - 

Trcr«    la  .  Let    t«   6&t   e?i  '• 

dafe&48&t    ia   frro:   aat       nil  til  r    I  -  !  Lfig  I    i*<!   eroealai 

the   street,    at   to  W&etitef  0S  81    In   leak* 

lag  out    -.  •,     ..        l«»  &e  *o         the*     L«  iajariea  *•*• 

aarleea  ■■■-:!   tuaataatlali   ex  only  allg&t  tad  tvlflia  . 
fttlfl   La  trvev*t  tvldeaet  fcea*e4  *t 

....'■    is,   i'rrof   MUf    ORlJ    Blight!?   iajtuttdj  .  '     6h« 

htitoft^'.'  i)<  -•,;    tle*2f   $$M»t    NEfettt    it   Alt    kia,    not-    rtX- 

•<-:  hj  tag  i    r  ae*upj  •  (it  ia 

ryanl  ef  it  witfeeat  locking  /or 
v-rr,      @ae  witnatt  atated  II  ■•  -    . 

teea  tht  *  mok  juat  eafere  at  eat  etraekj  g  fee 

ereea  ;j   feefet*  it  eetild  pate  hire. 

IMrfeadaal   is  error  teat i fled   thai    aa  '-.  -  irda 

am  ,    ia     itr*lgh1  neata  tat  U  , 

leek  feeway6a  Re%t?  ttreet*  i  evaeaiag  tht  tt.xeet| 

thai  at  lid  Bet  sea  or  itaas  tfee  tateatoblle  oat  13  It  ttreek 
alau      Bit  vitaeaeee  teat! fled  lltal   tat  atttesefcile  whs  rtmaia$ 
v>:ry  rapidly,   tfed  ttraat  aa  ;ged  ala  for  twenty  at  fcalsty 

font,  Lderaaly  indexed* 

Cn  aba  i  titilal   tat  aaaa  eafat 

la  aaaa  beea  aetaaitted  la  tee  ;■■■■*  Miel   taaiv  flading  aa 

to  Hit  faeit  *&efaea  or  net  defendant  la  eirset  ;. 

by  pisin.tj.iff  in  e**ejr*e  negXi$#»ea  sad  ehetbex  or  net   the 
boy  aaa  at  laefeee  alt  injury  la  Hm  eaetelaa  ef  reeeae>« 

tale  eatdi  theuld  at  fit  reaeltieive,  If  /  ttt» 

gtraated*      fl  ■•.      ;-';-Kr  leaded  ta  then   la   ■    tea 

ttttettefellt  *et  •  Ititl&g  eeateetel  at   '  ;"   teatta  w   left  i 

tat  e  treat  la  ftelaties  at  feat  well  geewe  Hat  of  iht  reed| 
»nriv«  te  Vat  rltjat*,  A  party  treating  tae  ttreet  aatartlly 
tad  reaeeaaaly  expeeta  feliel  bin  danger  free  tat  attest  lee  tad 

tthef  taalaltt   till    paly   tried    free   :A.rtte9   driviim   in  ^oii- 
^crruity  vita  tat  law  of  feat  ttad  or  of  the  ttrttt* 


»  3  - 
Thh   case    will   hi  V«    to  ht    I  •   .     •  4«d| 

howavar9   for  th«  reason  that    ';       •■    i  '•   Last  rtj#  tad  fcha  Juts 

*  v  A     if     *  ;■  =  !■■  ;■■'     '  .  L    gtti  ltyt     11  OpM    tO 

I  ..>  -    Lata  a     »idtraiiea  a*  alaaaata  i  ,    ■  ...y 

i    La  i  i.  •  Buffariag  ex-  .  ;    .  .■",    hi      i    sola 

*aaoidaat*<       to   ;-        i      r1  Loaal}  »tad 

nad  aary  slight  &e<    r,         ■.    -       utri  dano*  tiffin 

e-i'or,   tha  tnatrttotloaa  aoanaraia]  ri)  baaa 

Rnaurata*       Wi    n  sard  i<   m  •    .  if  ibis  »t  tti 

that  Injury  to  paraoaa]  . .,   I     set  g     ropar  alaaanl 

of  Am  igas  to  ;-  tonal  land  '■ -t  the  Jury  la  paraon*!  !■. 
easaa.      SfaUajgtJ ,  y >.,  S£Sa£&. TiT;  *  £&« >  IG*  ni«  An***  60j 

Hi g ting,  sifl  m.,  78;    •?;.•! «h  v.  ru:)B»-t.  333  in., 

Sowplalnt   In  m  Sa,  ela«j   thi  <   tb<    at  ir1       io*a4 
tot*  of  *.-    ritaaaaat  to  tattify  *;■    '   fea«  &tttea\at>il*  "run 

faat*f    *r< -r.   tnrj   ?c<rt"   \  \ ~.<    •res  I ■'  Jhty   faat*j    *;<r;c*i>*e   ftiioh 
axpranaioaa  ura  vs,p;\:.e  etad  aanaiaglaaa*      aoara  of  fcfen  taatiaiaa&y 
f--r  Kb  |  aharaatty   ■  •;  left  without  further  ax$3  > 

is,   feharafora,  of  iittlf  valua  is  ftntiaating  tha  p  tha 

■:' cTicbiiB,  bait  wa     a     -f    Paal  aarraatad  in  haldiai  *  vi~ 

daaaa  at  anaelutaiy  iaaompetaatj  and]    rtiavlarly    =  -  ro  ari- 
tfeoaa  f©*  plaintiff  is  ,.  farad  ta  <-.■  -;   aiasni? 

thai   f".-  autovoMlt  oaa  Krwming  alea?**      *;..•.  aaaa 

■  id  lag  ta  aaaa  teal  the  naahlni   ■-.  i  »1  a  apaad  auffi* 

■  San*  ti  Irag  thf   bay  frcai  twaaty  tc  thirty  faati  aaa   ritaaaa 

'     Lad  that  it  »*«  rtmnittfl  *c  faat  *anyhedy  aeuld  rtav«j  *s© 
it  -  it  *;;<>,  »}]    taat  or,  thai  »t*aat*«      Thi 

Lth  tha  r-?c+  ahat  lha  autaatohila  ^^-^  drivaa  on  tha  laft  si  i 
of  tin   atyaat  antttiad    tafandaat  ia  trrot  tc  I  .-     -'ion 

of  plaintiff  in  crxtr*"  &aa  eoaaidavtd  ay  tha  Jury. 

For  tha  arror  iadiaatad  wat 

tha  aauaa  raamadad« 

ssyyw •  pis. 


I      Hirer, 


1 1  f  f 


Tr 
Of  f  • 


:    °»  -?«£*    J'#    3;  J    ,  •    -y   by 

m«  i  u    ,  BJ 

WW    Of   CCffr^t]      .  .  m    9f 

ni-  '  *a        1>J    fill*  .    r, 

fc<«4,  tfctetf,  m,,^  Rwj  lriMltw  lf|  ^  .^ 

■•I  **  mm  miU  fiulmtt  i  fewOt  .*»•*  «Mld  «,  ,  ,  ,.,.,. 
l#  cr  0|  ^J»   '^H:     wri^  rim,  i        .,.,   «»„ 

»***   P*e*IW«4,    **««»»«  ,       ,*Utrt* 

MM1U  M*J<  ^  ,  .,     ,     ( 

'-T  'He  Lee   look    ■  .  ,    .       . 

bU  roM  «mJ  uvwi  th«ri  tiftfe  »•«  ,  tmm  ,..       ;   ,.#  .      ,..  py 

to  the   for*  of  tu    rtfttutt,    -to. 

K,    Uhir,    J,  M   fcw%-    ,       , 

!'0r    f***»      '  i  y,         .    -.       ,     , 

Lit*. 
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It  1«  r<Nt   that    '  ba    "   :     ;-aed 

Information"  is  ftati&f floiont    ...         f<    *    vo  in  fori 

»ttfc  I  *    139*  t    '■" 8 BUM    M         '  '  '    Offta**    In    tj,-;    ^ull 

'    ■    !-  .       '         *    '  t*t *  i:    :      •: f  •  ea  1 1  3*otioa 
43  hb,  Sft     I    .o  18        ■-,■■■•*  ftairla**  &t*tttt#a,   iril,  p.  701, 

r,  |    ♦  i,r     -  ;;f in    Of    '  .-  Ia1  ■       '      I  i     *  'r- 

dafiaati  by  t)       -    I    tea  of  fcbia  etata",  wtd,   »oa  bo    •    I      ". 

I'     !«     UrgttOd    t):  1%     ;>y     <■  ,  Q«U#a 

it    is?    ad       |  flftlt  iXf  .  ti- 

aaaVLa    ibll  I  i  ,  i     ■••  »uld 

not  ba  »1  laratood  bj  -   ■ 

...  "'•-'.-.  y 

;  i»  {uant  oni  3  -»  llamas  *a« 

,•;  wtilXa  u;i-:^r   ■-  trat  violataa  ^ny 

\  a  of  "  bl     at ataj     as  .  ...  ii  taa 

»ttb  tbiaYaa*  vioioua  or  |%&>of  ..  a******j     or  i»  guilty 

of   Lndaoaat  or  laaeiviotia  oandtsati   *#»**ah»11   &a    t«aauad  s    '•- 

Uftqiftftnt   efcilst,"        flfeetloa   l£*a    Cl y  .      $,  Ifoffd'a      I     ■.,    1W1, 
»,   314. 

••n-1:!-''  in  i,/'i-or  i#  a      •    I G  '    s    laa  «nd 

what   son  Uiatai  ■   faamla  cniiJ  itltbln  fcha 

tafi&ltioa  of  •.. ■-■■     '-  tut*.       It  ail         h  -,c  atata 

»1  itutoay    Lofialiioa   i  I  .'.•..        LIA,    r;er 

to  daolga&ta   h    ".  Ls     .    I   |  urtioular  tea 

ciiiiv.1  la  gawai  at*      £y  Saetlon  ftj  Divialaa  il# 

of  tl  rid<         at  oTasy  li  or 

aaoui  I  jury  §b*12  ba  danaaal  auffiaiaatly  u-oh- 

nioal  and  aorvaol  vaiob  atataa  laa  offaaaa  In  rr..-   tanM     r.d 
laagaaf*  if  1*>?  ai   +',jtft«  ovoatlaaj  Iba  offaaani  or  a*  plainly 
Ibal  Iba  antra*  *4  e  anally  andi  i  y  the 

jury.        11    ..    |       tea   ftaqasatly   Saeided  by   the   ftttprea*    • 
*here  tan  offaaaa  ia  pvoralf     '    tatetyi  i  ttioa  to 


-  3  - 

tlkfl    I    .         .  ,  '     '    tt|  iy    Kfttf    out    fffeat 

act«    '  '<"     ■:  l     Offtn««|    it    1*    »ufflOt»Bt    if    the 

indio f  ?$•*  th«   off****   in   taa  twdf  o*~   tfe        *    tat** 

MpftQiftlly   wtWHS    *iir:    9ff«IMN    l«     I    ttl*<UNB#ftft9?«         T:  • 
La  »-uoh  o*stga   i=?   w  I    in  *v#yf    I       '       »«,    if    th« 

dafaadant  l«i  t*     i >y  upprlftod   'ith  ra  taint?  of 

the  nature   of  tl  .  l&SLXaZft££^    W   HI.,    SO*J 

K*>x«eU    v.   "'■  or^>    ISA   in,fc   34$  •  ruin,    of  couras, 

it  equal 2?    igtg&ioatola  to  infOYftatioaa* 

a  new  of f*n«e  ;ioph    not   tteaerifeA   kfti     Of    W        t  ■  r*n- 

unt  t&at   shall  oonotlttitti  ttws  offaneej   I 

to   afit    .forth    MM    fliStfl    I  llf«        f&ifl    rttlS    1s   v';;-rly 

stated  in  SfjfaEMLJU  S&2&I&*   1*5  Wi«i       • 

¥|mi   iti  fv'''    jLii     -        ■    --  ■     .?t,   nrmglty  the  aot 

or  Mti  tha*     r(!  to  fee  ci«eR.«d  ee  direeti?  pre  using,  •  romoting 

or   0OB.t?l%ttting    t<9  fton&ltioa*  1  iltOff    f*«ale 

oalldrefJ  dellmi&e&t,    or   se   Riding,  tfeettlnft,  or  eneottingi&g 

graoti  ■     .  .=  ,    ;        feat*  in 

the    Infer   fttiOf)  *    0*   *0tS   o."  '  • 

produoe  or  tend  *o  predtfee  «uoh  reaulte,   t.  *:■»,   to  itato 
tae  sate  of  plaintiff  i;:  rer©*  t    l  ' 4  tatted  the  offene* 

charged,      The   Infomantioa  hi    J  i*a<|sir*»»»1  ; 

vor  *taefc    Kh<  He 

Furlong  %Q  h\v  mot*,  and   lived  there  with  her  •    *if»t 

I  ,ry  *o  *;,'.:    twm  o4*  the   statute*,    6tO«        He    thiol    fche    in- 
feromtioo  is  sufficient     ft<  r  yerdlot  in  '  see  of  a  mo- 

tion to  OjaOOO   it,        fhS   |  rv     '  I    the 

child   in  Egnoatieo  hod  bats  i  snt,   thai    the  I        o    vj 

hsifitttra  ahild  by  ',     ' 

in  srrot  were  not  rc.irriftrt, 

.-    SO   KM     Utd    OlfO    »1    Oi«    rr>atu    :<v.i    bedding  I    -ring 


-   4   - 

■       ..-,  -:'■■■  I        •    ,  '  •■   ry   l(    1 1   -      ishna 

1 ..  »t*  of  Im  (  •    •,  •  I    +  wero  %*i 

to  control  her  or   -  noirioui   ■:'..:  not. 

It  ii   •''  r4  bar  urg«  I  tbet  tl      ,  '  e© 

ia    yo  . r«   tr,j?r:?    urn*  m  '  or 

r  "on  tj  ration*! 

or   OOttplftiBtf      ! id    NlOftllM    I  '  ■     '     ''■.-...■'  ;•<> 

pa*  '  |  •   .   no  i  -  ful 

Mrt  and  **ntas*o"»      Ti,     3  ■/    -.  •    tb«  it» 

finding  M  :ibov«    *a1    forth  by    the 

record.        Tt»«    arcnoanotresl  OOttrl    ■  ■     '.  »**  iftUt**) 

'ire    no  |  >rt    ol    '-  ■"•■■■  I  ,       ■  ••'    9*9   OOt   04     M 

They  Rarely    wmhni         tndioafort;  for  taa  eorraot  L»f  of 

th«  judgaant      .  aaa  in  fefea  raoord  by  In*  o>    ■    . 

ThM    rOSOtdl    In    fLi  H   0&t  ■  '         IMS 

p#rwi««ioa  to  lb*  atoto  on  notion  to  ■   ■■    ooasolaint  in 

ittar  of  In*  &at*j   tf   11  ;r  to  bs  fcatsrial 

aftar  !  •  rtf.      Th«  raoord  no  wfcera  rsoitea 

fc]    *   J  ..■■  en  **«^  no  &n*ndodj   nnd  it  t»«n  not  b*  pro** 

.  ■   i    1 1  it  ant  fro*  . 
gran 1*4 • 

T,  )    I  j  en    aa    11  &fl  ra    i  G    '...■  I     i r;?i 

ran  tat  II    I  1      Intiff  in  orror 
July  10,    1913.        Jtl  om   t«  on  tfti  I     Iftta  lB«  6l*Xfe« 

tad  In*  id  $umt  ;;■  pondodj  »©  anew*      Tsar*  I*  no 

lias  or,   tin  *  ion  or  e 

It  ........    j  tMi 

:.::'     pa*  I  I*    t&J  I    1 1    1  *d    in  tO*1  '    !    PI *i*0. 

It   is  not    fitiatdd   by   ta«   .-':  ' .  .,<  reof 

aigaad  by   fcfe*  el«rb«   *WHlia*  F.  8o»i«r  raawom  July  i>»    I'l}*. 

an  Information  ia  prawn  tad  by  a  party  otb  t  than  In* 

'*  tttornayg   it  sunt  und*x  lb*  (funioipal  Court  lot  be 


-  s  - 

s^orn  tc  by  fell  ,  vir    in     ►«   Aoris  oft  .;•- 

ferulfict    $&©r©t©    ■■        -  :'    '.oribed   by    ;.\.  ,  :    th«   jur.i4    ■..  ' 

offl©«x  In 

iiife   in  lii*3   9ffi©lft2   BAp©©lty«  Tr  8>»©©d©<l   in  court,    it,   <■  , 
bes    r©*»¥*rifi©4  by    Ui«   pro»«««tJ  ■  jvit 

jjRii    J(  M   £«**l    ■:>.  ■.  :    cy 

LtfM  la  1  r   »» 

Ld|    i©  tfa»i   Mm  ■  ;  u 

was  i  i©©x  i  ■. v.i :  tm 

Mtli      8©©tlo«  j  ya  Kmit«i]  tetj     "-^rk  v«  ?3oti4»Ki, 

^.46  m.,  i®5. 

It    1«    tl DGMMfaf  it    ©ft  .  --irt 

to  «ho5(r  ftffitBtittv©!?  &j  Laed 

of  n  11  eoMtiHtd  by  Ifti  tri:  1  court.       fh«r«  »#«  ft©  r$ve;r»U»l« 
orrora  ah©«ft  In    Um   record,  til©  94. 


1  rc™;    1913,  Ho 

•jm$  ^85  T. A.  454 

Plaintiff  ia  arrer,     > 

vs. 


y«f«»ndant  in  St*!*,      )  '  :i^CJO. 


).  HQ&KCXPAL  GCU2T 


B*r  Otter. 


to  U  to.  hlB  ror  «„!„„  „  ,  -h^,^.     bn  WMM  I*. 
i*rpc«J  .   s8t-off  «„„„„„„   „    j,s,   „.„   ^^^    ^.^ 
U»i  part   cr  HM  «„iMs  ^^  by  ^  „UlteUff  rers  ren_ 

j        th.  «***»  ,,on  bc,h  u.„  „r  ^9nMj  ^  pendcrs!   ^^^^ 

L,       for   fch6  plaintiff  for   I*        Mm  «i„4  «*.»»* 

.    1      BM  plaintiff  miftd  out  thin  writ  of 

error  to  reverse  that  JllgimH, 

*  «*&«  to  di.,,1*.  th«  „rU  of  errsr  m  «*,  ^ 
tfct  *ro»,,  that  UK  wn    of  crpor  wau  ,ot  ^  om   witWn  ^^^ 
da?a,   *a  w^l«d  *J  ••oti«t  8t  *   tho  KttMp*  Court  Act. 
feftt  *pUon  Mi  roa^rvod   to  th«  faring,      ainoe  that  tine   ft*, 

SlSiS  *.  JUmjg,   85S   111.   mt  to*  i*tfft«  that  the  .**!«  re- 
lied ^  u  mmmu^mm^    a*  mtom  to  <***««  l8  thtPa. 

for©  &4Rl«4« 

it  it  extort  mn  the   lr41ng  l0  3ontrary  to  ^ 

*V]  ******       '■   ***    •»>*«*  ««  av-atrast  un.J   Um   raccrd   mh 
1  *•  oar,,   a,  1  aro  or***,   to  My  that  few  flntlsg  l«  MOtifMtty 


-s- 

It   U  finally  urj-fld   fctttkt  th»  court   orswd  In  r©fua- 
ln-  to  jMirrait  Um  plaintiff  to  &a&0  *  rKm-OUifc,     Station  80 

;..T  fchi   'l.ml   1$&1  Court   act  provides      *&MKFy   purport  doelrous 

of  ouffoH-iag  tt  nm-suit  os  (rial  ofcall  bo  borrod  thorofrou 

unless  2m  <so  HO  bafor*   th©  jury  rytlro  fros?  tho  bar,   or  boferO 
tha  cor.rt,    In  MUM   th«   tr:  il   In   b|    (ho  oourL   vdthovl  ■   jury, 
stater,    its  findings*      /.'hilts   It  is  true-   that   t&O  r©qu©'jt  for  & 
non-Ottlt  lr.  thio  qnAO  MM   l&t0f*P9«O&  before  ths  court  mdO  th« 
foraal  tutu  at  that  "the  flr-ding  of  th..»  .-jourt  will  to  for 

Bcvor  acllar;.'.  for  the  plaintiff,   jsc>t   It  was  not  ondi  botfoi 
the  court  had   state;  |a  nsftMlt&Beo  what  bits  finding  BOtS&d  'be. 
?ha  net! or.  for  a  v-cn-auit  oar©  too  luttit,    in  ©ur   pinion* 

The   jud^iBfttit  of  tho  Municipal  Court   .sill   ha   aff'rr-od. 

■    :-. 


ber  Term,  ] ! 


S#  A*  ..  .,  ) 

Appellee,    )   APP2AJ 


185T.A.  4*5 


MUNICIPAL  OOUOT 


Appellant. 


.    PRBSIBISS   .;  r<JH 

0.    mi    ;c:JhT. 

Plaintiff  recovered  a  Judgment  against  defendant  fqr 
„,r:  7.07  In  the  Amioipal  ouri  in  an  action  cf  the  first 
claas,  for  lows  of  grain  shipped  by  the  plaintiff  over  the  rail- 
read  or  the  defendant,  at  various  time  between  190£  and  1010, 
Plaintiff  sas  in  the  grain  business,  and  operated  a  grain  ele- 

I  vator  in  each  of  nine  town*  in  Illinois  along  the  lino  of  defend- 
ant's railroad.  At  each  of  these  towns,  plaintiff  bought  ,-rain 
frcr:  the  famrii  which,  after  being  weighed  by  the  plaintiff, 
was  placed  ir.  the  plaintiff's  elevator.  V-hen   the  plaint  ff  de- 
sired to  -sake  a  shipment,  it  notified  the  defendant's  local  agent, 
who  thereupon  caused  the  required  nunber  of  care  to  be  switched 
to  the  plaintiff's  aide  track.  The   plaintiff  loaded  the  grain 
rr   I  Its  ©levator  into  these  cars,  and  defendant  than  issued  a 
bill  cf  lading  to  the  plaintiff  Tor  each  car-load  ftf  grain,  or 
in  a  fe.v  instances,  for  several  oar-loads,   iho  defendant  bad  no 
ear-scales  at  any  of  the  points  where  such  shipments  »ere  rcade, 

^and  therefore  inserted  In  each  of  Bush  bill;?  of  la (flog,  the  fill 
capacity  of  the  oar  in  pounds  as  the  assumed  Might  of  the  grain 
therein,  slab  the  notation:   "Weight  aubjeot  to  correction". 
■hsn  the  grain  was  delivered  at  its  destination,  it  *aa  again 
weighed  by  the  plaintiff,  or  itss  agent.   About  8800  cara  of  grain 
were  th.ua  delivered  to  and  transported  by  the  defendant  for  the 
plaintiff  during  the  eight  years  sectioned,  and  the  plaintiff's 
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claim  la  for  the  value  of  grain  alleged  to  have  been  loot  ir. 
transit,  a*  alio  m  by  the  iiffererce  bet* ©or.  tho  weights  of 
tha  grail)  aa  luaded  Into  defendant's  care  and  as  delivered  from 
such  oars  at  their  destination. 

It  wag  admitted  by  tho  defendant  that  the  weight  cf 
t  «  grain,  ao  delivered,  la  correctly  stated  ir  the  plaintiff's 
Itemized  state' seat  of  claim  as  amended;  and  it  was  also  admit- 
ted that  the  defendant  did  not  weigh  the  grain  »hen  it  received 
the  MUM  for  transportation.   The  plaintiff  did  not  attenpt  to 
prove  the  weight  of  grain  loaded  into  any  particular  oar,  except 
in  a  few  Instances  where  the  shipment  consisted  of  a  single  oar, 
but  introduced  evidence  tending  to  prove  the  total  weight  of 
grain  placed  by  It  in  its  elevators  during  certain  periods  of  tiine, 
and  that  all  of  such  grain  was  loaded  into  certain  specified  cars 
for  shipraent.   Eha  total  quantity  of  grain  thus  delivered  to  the 
defendant  during  each  of  such  periods  is  treuted  by  the  plaintiff 

s  a  single  shipment,  and  the  loss  claimed  by  the  plaintiff  is 
the  difference  between  the  total  Might  of  the  grain  delivered 
to  to  dofo&iont  in  each  of  s  ch  shipments  and  the  total  weight 
of  grain  d«liver«d  by  the  defendant  from  the  cars  in  which  such 
shipment  was  carried. 

It  is  insisted  by  appellant's  oounsel  that  this  suit, 
ir.  form  and  in  substance,  Is  a   suit  for  breach  of  all  the  wit- 
ter contract a  contained  in  the  bills  of  lading  issued  by  the  de- 
fendant to  the  plaintiff;   that  each  bill  of  lading  is  a  separate, 
independent  contract;  and  that  it  was  incumbent  unon  tho  plain- 
tiff to  prove  a  breach  of  each  of  si.<ch  contracts  by  showing,  if 
it  60Olda  that  the  defendant  failed  to  deliver  tho  precise  quan- 
tity of  grain  which  was  loaded  by  the  plaintiff  into  each  of  the 
cars.   "c  this  contention  appellee's  counsel  reply,  in  substance, 
that  it  woo  proper  for  the  plaintiff  to  ■how  the  aggregate  quan- 
tity of  all  grain  of  the  Bam©  kind  delivered  to  the  def&nda^t  for 


■ 
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transportatlon  during  each  period,  and  tho  total  quantity  of 
thftt  kind  of  gr*lfl  delivered  by  th I  defendant  during  auoh 
period,  for  the  purpose  or  proving  a  common  breach  of  all  the 
cjcntrvctet  p .-.rtalnJrg  thereto  and  tho  dimaga  resulting  frea  such 
breach.   In  support  of.  this  theory,  appellee' c  counsel  cite 
tho  case  of  1.  ■,;.  iv.R.  oo.  v.  .ebb,  •--4  111.  KB.   It  appears, 
however,  fecal  a  reading  of  the  opinion  in  that  oa  e,  that  tho 
auit  there  involved  mam   an  action  on  the  case,  brought  to  re- 
cover darca<?eo  fron  a  railroad  company  for  an  alleged  breach  of 
the  defendant's  duty  as  a  common  carrier,   fhls  suit  was  brought 
to  recover  damage s  for  breach  of  sundry  express  contracts.  Th© 
plaintiff's  praecipe  in  this  case  directs  tho  issuance  of  a  su?a- 
raons  against  the  defendant  "in  a  suit  of  trespass  on  the  case  on 
pWMdMt* t      and  the  plaintiff's  statenwr.t  of  claim  apparently 
follows  the  praecipe.  In  an  action  of  that  character,  th©  plain- 
tiff ca?  not  recover  for  a  breach. of  any  specified  prowls©  unless 
he  shows  a  breach  of  such  prorai.se  and  flamji  resulting  frow  3uoh 
breach,  in  the  "unlcipai  Uourt,  where  formal  pleadings  are  not 
required,  the  name  tn   given  to  the  action  by  the  plaintiff  is  not 
necessarily  decisive  of  his  right  to  recover.   3ut  while  this  la 
true,  "it  la  villi  the  law  In  the  Municipal  Oourt,  as  in  other 
courts,  that  ■  party  Is  limited  in  bla  evidence,  to  the  claim 
he  ha  a  er-.de;   that  he  cannot  Mtfca  one  olain  in  his  statement, 
a-d  recover  u;.>on  prcof  of  another,  without  amendment."   (Pallor 
cabinet  Jo.  v.  Russell,  890  111.  41-'.)  MtotBer  each  of  the  billo 
of  lading  constitutes,  in  and  of  itself,  a  separate  and  independ- 
ent contract,  depends,  to  son©  extent  at  least,  upon  tho  circum- 
stances* under  which  such  billa  of  lading  were  issued.   Illinois 
v.atoh  yo.  v.  o.  g»  l.  |  r.  fc<  Go.,  260  ill.  Sflfl.  As  we  have 
reached  tho  conclusion  that  tho  Judgment  mu.-:t  be  reversed  on 
tOOOlDlt  of  an  error  in  adrdu. Ing  evidence  as  to  the  damages  al- 


■ 


• 


loi;ed  fc«  have  been  sustained  by  the  plaintiff,  and  as  the  proof 
adduced  upon  another  trial  may  throw  Mm  light  upon  the  cir- 
cumstances under  ahioh  the  bills  of  lading  were  issued,  wo  re- 
frain fro^  expressing  any  further  opinion  upon  this  point. 

statute  provider  that  at  the  time  any  grain  3  a  re- 
ooivea  ror  transportation  by  any  railroad  corporation  doing 
bu ...lneoa  in  this  Jtate,  "such  oorporation  shall  carefully  and 
•crrectly  «oi gfe  the  sane,  and  issue  to  the  ohipper  thereof  a 
receipt  Oi  bill  of  lading  for  such  grain,  in  which  shall  be 
stated  th-i   true  and  correct  weight";   that  *8uob  oorporation 
shall  w«i  h  out  and  deliver  to  such  shipper,  his  consignee  or 
ether  person  s  titled  to  receive  the  sa^e,  at  the  place  of  de- 
livery, the  full  anount  of  such  grain,  without  any  deduction  for 
leakage,  shrinkage  or  othur  loss  in  the  quantity  of  the  sane"; 
and  that  "in  default  of  such  delivery,  the  corporation  so  fail- 
in.",  to  deliver  the  full  anount  of  suoh  grain  shall  pay  to  the 
person  entitled  thereto  the  full  rearkat  value  of  any  such  grain 
not  delivers 1  at  the  time  and  place  when  and  whore  th«  same  should 
have  been  delivered."   (Kurd's  Rev.  Stat.  1909a  ohap.  114,  Sec. 
11C,  p.  1708*)  having  ahc;m  in  the  manner  above  stated,  that 
the  total  weight  of  the  grain  delivered  froffl  all  the  cars  in- 
cluded in  ouch  of  such  so-called  shipments  was  less  than  the 
lotal  weight  of  grain  loaded  into  such  care  by  the  plaintiff, 
and  tufting  abom  further  that  such  grain  was  delivered  at  differ- 
ent tlnses  and  places,  plaintiff  -sailed  a  witness  who  was  permitted, 
over  the  objection  of  appellant's  counsel,  to  testify  to  a  compu- 
tation raads  by  hira  of  the  market  value  of  the  grain  thus  ahosn 
to  have  been  lost.  This  computation  was  raade  by  nultiplying  the 
total  loss  in  each  of  such  shipments  by  the  average  of  the  prices 
obtained  for  the  grain  which  was  delivered  upon  the  several  dates 
when  it~  was  so  delivered,   it  appears  front  the  exhibits  offered 
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in  evidence  that  the  difference  between  the  highest  and  lowest 
of  llM  aarl tot  prices  thus  obtained  varied  in  ouch  of  auch  ship- 
ments tro-v   a  cent  or  t*o  per  bushel  to  as  nuoh  as  thirty-two 
OOtktfl  per  bu.jhel.   in  009M  of  auch  shipments  the  average  prloo 
thus  takan  for  purposes  of  computation  exceeds  the  lowest  price 
obtained  for  sons  of  the  grain  in  the  mum  shipment,  by  from 
ten  to  twerty-thrce  cents  per  bushel.  For  aught  this  record 
ahoas,  all  of  the  loss  on  any  such  shipment  way  have  been  due 
to  a  leak  la  one  Car  Of  that  shipment.   If  such  tier®   the  fact, 
trie  defendant  would  only  be  1  labia  for  the  value  of  the  grain 
mi Being  froa  tnat  shipment  at  the  market  price  Of  such  grain  on 
.  »•  til  m   the  Oar  froa  which  it  leaked  aaa  delivered  to  the 

plaintiff.  ThM   value  on  that  day  would  have  been  a  oortain 

coincidence 
amount.   It  could  not  (except  by  xxxdbtrax-)  have  afOH  the  average 

of  the  market  v&Iuea  on  other  days.   Juch  proof  of  value  was 
clearly  taatfalaoiaXOi  on  any  theory.  By  *a  of  attowor  to  this 
object 'on  appcllee*a  counsel  suggest  that  if  a  computation  had 
b'ior;  aadO  at  the  1  owe  at  price  at  which  any  of  the  grain  in  each 
of  such  shipments  was  sold,  th«  amount  of  damage  thus  ascertained 
would  exceed  the  amount  of  the  verdict,  and  therefore  the  error 
was  harmless.   The  record  shows,  howovwr,  that  the  amount  of  the 
verdict  is  exactly  the  amount  obtained  by  computing  the  valua  of 
the  grain  loot  upon  the  basis  of  the  average  prices  of  grain  sold, 
excluding  interest.  No  claim  for  interest  in  "made  in  the  plain- 
tiff's KlatoaORI  of  claim.  Hence,  we  must  assume  that  the  jury 
took  the  computation  nanttoned  as  the  basis  for  its  verdict  aa 
to  th«  amount  of  damages  sustained,   furthermore,  we  find  frorr  a 
somewhat  careful  examination  of  ■  large  number  of  exhibits  of- 
fered in  evidence,  that  the  amount  of  the  verdict  exceeds,  by 
several  thousand  dollars,  the  amount  of  damage  actually  ahown 
to  have  been  sustained,  if  It  ba  aasumed  that  the  defendant 


. 


' 
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fail-.. :.   '..-■  d«llv«r  the  number  of  buahele  of  grain  claimed  by  the 
plaintiff  and  the  loes  in  each  shipment  bo  computed  at  the  lowest 
price  -p'^r   buohel  at  which  any  oar  of  that  shipment  mm  sold.   It 
fclloive-  that  in  any  vie*  that  nay  be  taken  of  the  evidence  ;*nd  of 
tho  liability  cf  the  defendant,  the  verdict  *■  rendered  cannot 
be  por  dttod  to  etand* 

I  or  the  «rror  indicated,  tne  judgment  of  the  Municipal 
Court  will  be  reversed  and  the  cause  renanded. 

.  RSHD  ARD  REMAlfDf©. 
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>  / 

va*  )       ttU^Ui:   BOOR? 

— .    Appellant.   ) 

DELI'  .  '■--,. 

peUeo  recovered  a  Judder  t  in  the  circuit  3ourt  for 
fl,OOC  for  to*ft  m  sustained  in  a  street  oar  accident.   :he 
accident  :r:?ro>  ,t   t  • ' intersection  of  „ivlalon  and  -tat* 
street,*,  in  chl«*£o.  south  and  mt  rro-  tbio  Interaction, 
appellant  operated  a  double-track  street  railway,  and  tha  traOs 
curve  at  t-.ie  point  from  one  street  into  the  ©the*.   In  turning 
tha  corner,  tha  en- la  of  long  care  "overhang"  several  feet,  and 
the  "clearance"  between  the  and  of  such  a  car  while  rounding 
tha  inner  curve,  aaA  a  car  p*»alng  by  or.  the  outer  curve,  variea 
fro-  uix   inches  to  twice  or  three  tinsea  that  nurober  of  LnOhaa, 
ttooordira  to  the  poaitlor  of  the  care  at  the  tine  they  pass  each 
oth  r.  Appellee  mm  driving  •  Uaai  of  horaaa  tewing  an  enpty 
aagon  north  and  *est  upon  or  near  tha  outer  curve,  and  *»*  going 
at  a  mil  cr  aloa  trot.  Br*  or  the  appellant's  large  "pap-aa-you- 
enter"  aura,  aoaing  fro,-  tha  vast  on  Diaiaion  ©treat  or  the  other 
track  at  n  cp«ed  of  five  or  aix  miles  an  hour,  turned  the  comer 
uv-c  the  imar  curve,  in  tt&iftg  the  turn,  the  baa*  end  of  the 
oar  aaoag  around  and  utruok  the  hub  of  the  left  front  wheel  of 

.-.eliee»s  mgott,  with  mofe  force  an  to  thro,  hia  and  hi  a  horsea 
to  the  ground,  thereby  causing  the  injuries  complained  of. 

pallee  testified,  that  he  was  familiar  with  the  place 
Chora  tha  accident  occurred;   t  at  he  laid  often  turned  the  aa^e 
corner  and  "knew  that  when  a  car  mm  gcinr;  around  the  curve  the 
) 


■ 


baok  end  of  it  strikes*  out  and  toward  the  other  trao't"  ;   that 

ul  "cbaorvoa  that  on©  of  those  bi£  oar.,  as  it  turns  at  the 
curve;?  owing*  oc.©  six  or  seven  foot  to  tho  other  truck"  ;   and 
that  re  -sad  aoe^  u   wegonj  draw-  by  thre>*  horsea  abreast,  turn 
tho  curve  or.  ono  track,  while  a  oar  wan  pasiainr.  or.  the  other, 
without  being  struck  by  the  end  of  tha  oar.  Be  eleo  teat  if  led 
that  wfeea  he  mm  129  to  the  tram  from  Hm  eetztfe  ho  we*  "trwofc" 
In*"  ?  in  the  oar  cowing  toward  bin  on  the  other  track 

KBOn  It  MM  thirty  or  forty  foet  away;   that  he  WM  then  "right 
on  the  curve,  turning  on  .;i  vision  street"?   that  he  tried  to 
turn  O'  t  of  Ulfl  tract  to  the  right;   that  he  "didn't  get  ixv,-/ 
part  of  the  Wftgen  turae»iw,  but  "Just  had  the  horaoa  about  turned*, 
When  tho  "hind  wtejgP  of  the  oar  hit  the  front  wheel  of  hli?  wagon. 
Wtktto   asked  whether  it  wue  not  the  fact  that  when  (fee  collision 
Hum n   tho  left  whM&e  of  h&e  wagon  fere  l«  the  apace  between  the 
tao  traoka,  ha  said?   *9eXX«  I  don't  know  how  it  happened  -  it 
bftppened  ell  right,"  Khen  netted  to  question:  ■  o«*  faraway  from 
the  aouth-boun<i  VMOt  were  you  at  tho  tine  -  tho  track  tho  oar 
eat*  running  on?"  ho  replied  *  veil,  1  just  exactly  can't  tell 
that.-  -be  it  w&a  a  little  out  of  the  track,   I  don't 

kBOffe" 

tro-  tho  evidence  adduced  by  tho  deforciant,  it  la  clear 
that  although  appellee 'a  wagon  en*  going  along  fcfi  the  right 
hand  trucks  before  he   enterad  the  curve,  end  until  aftor  the 
front  end  of  the  our  h-5*d  paased  his,  yet  at  the  tine  of  the 
collision,  i:cth  the  left  aheela  of  th«  wagon  fttre  within  the 
spaoo  between  the  north-bound  tracks  and  the  south-bound  trac!-;.;. 
A   plat  ahowirg  tho  exact  location  of  tho  tracks  and  curves  and 
the  respective  distances  was  offered  in  evidence,  Prow  this 
plat,  and  the  uncontradicted  testimony  of  one  of  the  witnesses 
regarding  tho  "  clearance" ,  it  appears  to  be  capable  of  natho** 
.'iC&l  detscnatration  that  no  ooiliaion  could  possibly  have 


-3- 
ocourreu  unleea  either  the  street,  car  or  appellee1®  wagon 
left  the  track  it  MM  riding  in  whila  rounding  the  curves. 
Eher*  i*  no  olaira  that  the  oar  l«ft  it»  traoke,  nor  Is  the 
accuracy  of  the  plat  queatic"  ,d.   It  follows,  nOOOOQorllyj  that 
appello  isuat  have  turned  bifl  wagon  towards  the  etreot  car  Jttst 
before  the  colli ftion  occurred,  a  itcffielent  distance  to  bring 
the  left  front  •hOOl  within  the  path  Ot   the  approaching  oar. 
r  a  tsoat  oaroful  examination  of  the  evidence,  w® 
are  unable,  to  find  any  fact  or  circumstance  in  evidence  tend- 
ing tu  •*»»•  this  act  of  appellee  in  driving  odreotly  in  the 
way  of  the  turning  street  oar,  with  such  knowledge  of  the  sit- 
uation ana  of  the  danger  M  he  admits  he  poaoosoe&a   It  was  in- 
-umbent  upon   in  to  y>^o^   that  at  and  Juat  before  the  tln«  of 
the  OGllialon,  he  waa  in  the  exercise  of  ordinary  care  for  his 
can  oafuty.   OonOO&lng  that  hia  svldenoe  tends  to  prove  that 
aft*r  finding  hirsaelf  in  danger  of  being  struck  by  the  overhang- 
ing OH I  of  the  » tree'  oar,  he  endeavored,  and  did  all  fee  reason- 
ably could,  to  get  out  of  the  way,  the  faot  rwniaino,  and  1*  clear- 
1  f   .-^c.-n  by  the  evidence,  that  if  ho  had  esoroieod  any  care  shot- 
over  boforo  that  tine,  he  votild  either  have  ponained  in  the,  track  a, 
or  OOUld  hOV«  turned  away  fross,  instead  of  towards,  tho  other 
tr^okc  before  ho  readied  a  pl«.o«  sMch  he  knti  Ml  a  plaoe  of  dan- 
ger.  ftMWtt  is  none  evideroe  that  an  expreas  wagon  0*a  p&aaing  at 
UM  tlM  Of  the  accident  on  tho  orong  aide  of  tho  etroot*   tout 
gfefct  fact  did  not  prevent  hira  from  remaining  In  the  trook«j  where 
he  .vouli  have  been  entirely  safe,   .'here  la  no  olairj  that  trie 
passing  oogen  OOJttOOd  Mm  to  turn  the  frong  way.  There*  ia  also 
B01M  ©vile'  ce  thftt  no  boll  Ml  sounded?  but  ho  admitted  that  there 
■M  nothing  to  obstruct  hia  view  of  the  approaching  car  and  that 
ha  saw  tht  oar  before  it  reached  hire,   if  wee,  ary  vaming  that  a 
OOundin  bell  could  have  given  him  would  have  added  nothing  to 


■ 
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the  kr.cvtle  ii-^e   and  r.otloo  of  tl&rift&r  which  hu  already  posiMMMi      . 
C*   U-e  ro'::xn.    inuicattd,    £ht   gu4gMHflA   of  tftua   SiTtttlit 

Court   v.ill    b«   r-vera-fl   rttli  a  finding  or  facta. 

I    ,    .i        PIHD   -'.  C      :  &d    .  . 

:.'x;.  3     «  . jutes  u  vm  smmw  w . 

Etui   OOtsrt   r'l   .<H   froT.  fcfc«  evidence  that  at.  and  jurit  before   the 
tino  cL'   the   accident  described  in  the  plait-tiff 'jj  decl KSttt  ion, 
the  plftlntiff  was  not   in  the  exercise  of  ordinary  a&re  for  hlfl 
o.*n   anfety  and  that  Mw  failure   to  oxers! a e   auch  care  proxlBfct«2,y 
OOntributed   to   the   irjurio:'    eonpla,  rod  of. 
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of  0<»ol   bounty,    .state  of  illlnole,  )    '    V   *f        * 

)    A  f  L  .. 


,  a  ocrpor-      !       CIRCUIT 
ation, 


*^d  SU*  aoitPAr?x,AaPcor-n  *   ! 

peratlon* 

Appellee. 


->-•-       ■-  DPXSXOI  0;-  '  H   .... 

in  this  cane,  the  County  Treaaursr  having  in  hi  a  hands 
a  fund  of  ; .\om,   olalned  by  both  the  National  surety  co-pany 
snd  Thomas  Jonrelly,  filed  a  bill  of  Interpleader  against  the-., 
and  upo  the  filing  of  their  answers  to  the  bill,  and  the  payment 
of  lbs  fund  Into  oourt,  an  order  waa  entered  directing  the  de- 
fendenta  to  interplead  and  dismissing  the  Oounty  Treasurer.  The 
evidence  aa  to  the  respective  elalB«  of  the  defendants  wa<j  heard 
in  open  oourt  end  a.  decree  entered,  finding  that  Connelly  is 
entitled  to  $900  of  the  fund  and  thu  .iursty  Conpany  to  the  remain- 
der. The  letter  appeals  and  contend*  in  this  court  that  Connelly 
(or  his  sueeeeeoTi  ttoe  fhwiii  Connelly  Ooapeny,  which  waa  eubsti- 
tuted  M  appellee  in  this  oourt  by  agreement)  hat  no  lien  of  any 
kind  upon  the  fund  in  question  which  oar  bo  enforced  in  a  oourt 
of  equity,  that  the  IHM  of  fOOQ  to  appalled  Is  unsupported  by 
any  evidence,  and  that  the  oourt  errod  in  refusing  to  pumit  a 
Witness  to  corr>ct  his  evidence  after  the-  caae  had  been  olooed 
and  continued  for  ar&unents. 

The  evidence  tends  to  ?rw®   the  following  facto:  On 
February  u,  1909*  one  -Taresc  j.  ballon  entered  into  a  contract. 
with  the  hoard  of  County  Corral  sn. toners  of  cook  county  for  the 
construction  of  a  sewer  at  the  county  poor  house  at  Oak  forest, 


and  the  Rational  surety  corapany  gave  a  bon;t  for  the  faithful 
perfernarco  of  the  contract  by  -allon.  At  tho  aa>  e  tlmo,  John 
A.  CermoXllTf  *«&•  l»  UM  building  material  bualneas,  and  was  do* 
lilMMM  tmdMV  too  BMHM  of  AmM  Connolly,  executed,  urder 
that  n&riO,  a  bond,  of  indemnity  to  the  .)urofcy  ocr-pary,  in  which 
he  tgprtQti  to  'tt&MUMl  neoessary  nonoy  for  payrolls  on  contract 
covered  by  aforesaid  bond."  On  February  17,  lf.Cr;,  Fallon  and 
fjonrelly  a.'-reed,  with  the  consent  of  r,  >!onaghan,  tho  deputy 
kj'-.ptrollor  of  oook  county,  that  if  Connelly  should  advance  to 
Kallon  |1000  "to  bo  used  for  payroll  purposes",  NhNMkghMS  would 
"protect"  vonr.elly  "when  the  estimates  oarae  through"  |  sm<3.   two 
days  later,  viz;  Or.  t-'ebruary  19,    1&Q§§   Connelly  advanced  and 
pai-l  Ml  Fallen  :;iOO0  and  took  trim   him  a  AMMMd  $&AgpMHSt  note, 
ahich  reel tea  upon  ita  face:  *rhi»  amount  to  be  used  for  pay- 
roll:--  at   CM)  -  or«v,t".  On  ICarch  1,  i<;-oo,  Gallon  and  MM  /owes 
J,   Prersdor/rast  Altered  into  a  co-partnership,  under  the  nana  of 
FfiHlWFgiint  &  fallen,  for  the  purpose  of  engaging  In  the  business 
of  "general  contracting*,  and  each  of  the  partners  contributed  to 
the  oapltal  of  the  fins  the  sum  of  §900  in  cash,  The  county 
contract  mi  turned  ov&r   to  the  partnership  and  they  began  work 
on  the  aarse  on  Karoh  15,  1909*  Prendergaat  testified  that  the 
S900  put  in  by  Gallon  "wee  uaed  on  the  Onk    r-oreat  Job"  for  pay- 
rolls and  materials.  The  sew«r  pip©  MM  furnished  by  Connelly. 
In  June,  IS 00,  Fallon  "left  the  country  and  has  not  been  heard 
fron  since."  BMM  tlrae  aft»r  this  (the  record,  does  not  M^oa  the 
exact  date)  tbt  Jurety  company  took  charge  of  the  work  and  fin- 
ished the  contract.  On  nurmilHll  1',  K90#«  Connolly  filed  with 
the  Ocunty  Comptroller  a  olaisi  for  a  lien  upon  all  moneys  due 
and  to  btlMM  Alii  frora  the  County  under  the  gallon  contract, 
stating  th<\t  under  a  contra -t  between  rail  or.  and  oonr^lly  there 
was  due  to  the  latter  the  aun  of  $84OS«O0  "for  labor  and  material 
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furnished  on  said  cook  County  poor  nouao."  It  is  conceded  that 
of  the  anourt  mentioned  in  this  claim,  '1000  was  for  money  ad- 
vanced to  .-'allor.  by  conr.nlly  on  I  ebruary  19,  l<?09,  as  above 
stated.   ffte  witness  .Hopp«,  n.  salesman  for  Connelly,  testified 
before  Connelly's  olaim  for  a  lien  ma  filed,  he  told  Mr. 
at,  John,  the  manager  of  the  Rational  surety  Company,  that  such 
«au  the  fact.   ;.t.  John  denies  that  s%ny   auch  conversation  toolr 
place  at  that  tine,  On  Karat*  88,  1910,  Preadergeet,  in  the  bum 
of  Ptt41en  assigned  all  i-allon'e  rights  to  any  moneys  due  and  to 
bNOM  due  from  the  county  upon  the  Pallon  contract,  to  the  nation- 
al Surety  company .  On  the  day  after  thia  assignment  was  made,  a 
conference  »as  held  in  the  office  of  Monagban  concerning  the 
Connelly  claim  for  a  lien,  and  the  disposition  of  about  jSHOO 
which  h&&   become  duo  fr  ■  the  county.  Honaghan,  St.  John  and 
/loppe  were  present  at  thia  conference.   -oth  BeBftghttB  and  Hoppa 
testified  that  the  sua  tier  of  the  Connelly  claim  was  dieousaed  at 
that  tlm«,  inoluiing  t.he  nature  and  character  of  the  |1000  item, 
that  Ct.  John  sjfkeft  that  the  Connelly  lien  be  relaaasd  as  to  the 
BMliy  due  from  the  county,  so  that  the  curety  Company  could  go  on 
arith  the  contract,  and  said  that  if  thia  wa»  done,  the  Connelly 
claim  would  bo  paid  in  full  aft&r  the  payment  of  the  other  indebt- 
edness, as  he  believed  there  was  enough  due  on  the  contract  to 
pey  all  auoh  claims,  including  Connelly's,  ct.  John  denies  this. 
;o  does  not  deny,  however,  that  as  a  result  of  this  conference 
MM  surety  NRapengp,  by  ;t.  John  as  vioe-pr«sldent,  gavo  Connolly 
a  letter  at  that  time  stating  that  "providing  there  is  sufficient 
money  due  or  to  become  due  from  cool*  County  to  pay  all  of  the 
presort  or  future  obligations  against  this  contract,  all  claims 
»H1  be  paid  in  full,  yours  included, *  that  thereupon  Connelly, 
In  writing,  withdrew  his  ©lain  for  a  lien,  and  the  amount  then 
due  fron  the  county  was  paid  to  the  Surety  Company,  Two  days 
lator,  Connelly  filed  a  new  notice  with  the  Comptroller,  renewing 


I 


-4- 
Mi*  olaiss  for  a  lion  for  the  mm  areount  upon  any  TOreyc  there- 
after to  bt00O«  du<*  under  the  contract,  p-etaeen  <aroh  88tfe  and 
Kay  10th,  ,;onrx21y  received  ^680.  06  on  account,  and  aor.e  time 
botwaon  Kay  10th  and  Hay  Bfttfe,  11/10,  he  filed  a  third  lion  notice, 
atatirr  that  tlMMra  Ma  then  dua  hire  |8894«  On  'ay  80f  if>io,  this 
notice  mm  withdrawn  by  ,;ormslly,  at  the  request  of  the  surety 
Company,  |a  order  that  It  ni,-"ht  collet  fro™  the  county  the  anount 
Ihm  AM  on  the  contract.   The  ..  urety  SeOQMSty  collected  that 
amount  and  paid  Botmally  ||M09  iMVtXig  a  balanoe  of  |lM4  unpaid 
en  appellee' J  original  cl&in  of        .   In  Dooerahor,  1910, 
all  olh-r  alalM  having  beer?  paid,  Connelly  was  paid  §894  on 
account,  but  the  surety  Company  then  declined  to  pay  or  to  author- 
ise |ht  OoUBiy  Tll'BIHHtf  III"  to  pay  thu  it  era  of  51000,  assorting  - 
apparertly  for  the  first  Him  -  that  Connelly  had  no  lien  for 
that  amount.  Thereupon  the  County  Treasurer  filed  his  bill  of 
Interpleader,  with  th«  result  already  stated, 

Appellant's  counsel  take  the  position  that  the  legal 
title  to  the  fund  in  dispute  became  vested  in  the  surety  Corrpany 
by  the  *  assignment*  made  tc  it  by  Pr&rvX  ^rgaet.  In  the  name  of 
Gallon,  aftor  the  latter  ted  disappeared,  and  that  the  legal  title 
thus  acquired  ami  prevail  in  this  proceeding,  unless  it  appears 
fror,  the  evidence  that  appellee  ha  a  established  an  erjul  table  lien 
OB  Ult  rind,  superior  to  the  legal  right  of  appellant.  Ufw>n  this 
theory,  fcfeay  ir.oiat  that  the  evidence  tfWM  that  appellee  Baa  no 
statutory  li^n,  because  lta  claim  la  not  for  labor  or  Tutorials 
furni^hnd  to  -alien  but  la  for  isoney  loaned  to  him,  and  has  no 
equitable  lien  beoause  (it  %*   said)  the  clai"  for  such  a  lion 
reata  solely  upon  an  alleged  proaiae  of  appellant  which  is  either 
no  proniae  at  all,  or  merely  tayo— a  a  genoral  liability  enforce- 
able, if  at  all,  only  by  an  action  at  la*  against  appellant.  In 
the  view  that  aa  MM  of  this  cast*,  all  except  the  laat  of  these 
xntentions  say  be  conceded.  The  real  question  to  be  detordned 
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upon  Hal*  appaaJ  is  ohet&ar  the  court  ©rror!  in  rinding,  rr<~ 

ctn  ahowr,  that  appallea  han  n.   rlgfet  to  -.it  lea-* 
of  tha  funO  in  question,  if'  '       t  is  of  a  character  which 
Ml  be  e>d'oroed  in  a  court  of  equity,  and  nhich  in  equity  ti 
flispcrior  to  the  alleged  1*51*1  ri  H  o*'  the  appellant  thereto. 

think  it  la  clour,  frow  tho  evidence,  that  appellee^ 

r$   .  t.  .K;hn,  .fully  understood  the  nature  and  character  of 
Connolly's  claim  for  a  lien  when  -Jonnelly  was  lndnaad  to  with- 
draw hla  claim,  fwr  the  llwe  bains,  In  order  to  paralt  8t«  John, 
on  behalf  of  appellant*  to  collect  frof.  the  county  tfe*  mount 
then  dtt*  on  the  contract  ■ftd  ttsa  tho  mi  in  payment  of  other 
slaljti  against  Pallcs  for  arhish  the  surety  CKwputy  was  liable 
under  its  bond  to  the  county.  Si  thin*:  it  ie  equally  clear  that 
Connelly  withdraw  hi«  *2*in  ftt  that  tin*  solely  upon  the  ursd  er- 
st a-vlir,;,  Miiitli  to  by  'it,  John,  both  verbally  and  In  m-Kinr^ 
t&at  if  the  amount  of  meatf   whioh  ahouli  fcharaaJHiT  beoono  due 
upor.  thfl  contract  MM  (Wa?fl«l«f«t  to  pay  all  the  claims,  his?  claira 
should  be  paid  In  full  ffUn  the  rest,  out  of  such  fnndo*  #e 
leprae  Uttt   the  statement  of  appellant  *«  coirnel  Gtsat  nothing  oo*  - 
(aided  in  the  letter  written  by  v-t»  John  at  the  time  this  arrange- 
1 0  -nt  MM  Juade  car.  be  fairly  construed  a  a  a  definite  Ejroadee  on  the 
part  of  appellant  to  pay  a&ytttinf  to  aonnelly,  or  aa  an  agPMWWt 
on  its  part  to  itself  aeau&a  arjy  independent,  pergonal  liability 
■for  the  pnymut  01"  the  wonnelly  clalK,  ttttt  as  M  fad  the  evid- 
ence, tho  itataaneata  raade  by  3t.  John  at  that  time,  the  letter 
written  by  hlo,  the  situation  of  the  parties,  and  the  results  ob- 
tained, are  susceptible  of  no  reasonable  explanation  that  ia 
consistent  slth  fair  dealing,  save  that  St«  John  intended  that 
Connelly  should  understand  frori  yhat  war.  paid,  don>  and  written 
at  that  tine,  and  should  act  upon  the  understanding,  that  he, 
wonreily,  would  be  entitled  to  rooeive  payment  of  Ma  claia  in 
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full  (including  tvo  turn   of  ,i,n  •)  cut  of  the  fond  coming  fron; 
ftfca  county,  If  and  when  it  ahoul il  be  definitely  ascertained  that 
ct.ich  fund  w,-u?  sufficient  to  pay   all  olaine  aviatng  out  of  the 
Dillon  contract.  Kale  bein#  true*  wo  are  of  the  opinion  that 
appellant  thereby  In  effect  afxee-l  that  as  between  itself  and 
appellee,  the  Connally  alalia  should  be  paid  In  fim  out  of  any 
MOnoyi  feaeitiliig  1»  fch*  fund  ttfier  th©  payment  of  all  other 
ol-  i.;>,  and  thereby  £*ve  to  Connolly  an  equitable  lien  upon  the 
ftiM&a  M  ftgftlnat  a:.y  right,  or  titia  or  the  part  of  appellant  to 
&jch   reaaiil&er* 

VVliil a  It  Le  true  that  In  a  proceeding  of  this  character 
the  question  for  determination  la,  "who  is  entitled  to  the 
identical  property  broUflit  into  court" »  and  that  •it  li  not  the 
provinoe  of  the  court  in  auoh  a  proceeding  to  permit  a  general 
accounting  between  the  defendant**  (l>yaa  v*  liyaa,  881  111*  3#7)* 
yet  it  In  conceded  that  it  i«  within  the  province  of  the  court 
in  such  a  proceeding  to  investigate  and  settiw  equitable  a« 
well  M  legal  claims  to  the  fund  In  dispute,  provided  such 
Claire  are  In  the  nature  of  equitable  llene  upon  the  particular 
fun:'  In  controversy,  as  distinguished  fror:  sorely  equitable  claims 
by  ens  dftfen&afsti  against  the  other,  which  have  n®v®rt   by  contract 
or  OfJWf'lt— g  NMtn  Mi*  a  charge  cr  lion  upon  tht*  specific  fund 
in  court,   it  its  to  bo  noted  that  no  objection  was  raade  by  ap- 
pellant to  the  order  requiring'  it  to  Interplead  with  appellee 
an  to  their  respective  claims  to  the  fund  in  controversy,  but 
...  th  appellant  and  appellee  answered,  setting  up  their  respective 

plains,  and  the  complainant,  the  county  i'reaaurer,  arua  thereupon 

In  Chandler  v.  Morey,  195  111.  596,  it  is  said: 
diiv-.i«sed.  A  "Where  a  bill  of  Interpleader  hft«  thuc  beer  answered, 

and  the  defendants  thereto  ooneent  to  interplead,  the  court  may 

shape  Its  decree  as  to  do  complete  equity  betaraen  tlM  parties* 

lil  .:.ncy.  or  PI,  I  Pr,  p.  475.)  1::  Whitney,  v.  gggBft  M  '-'la*. 

na-3,  the  court  saids   'he  court  nay,  at  the  final  hearing,  having 
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the  fitted  In  its  hand*  or  undor  lie  control,    fasten  u*o*    It, 
either  in  \*hole  or  in  part,   any  aoui table  lion  or  trust  wMoh 
one  of  tiro  pnrti-te   my  have?  MtobllfthM*    though   the  proprietary 
le?;al  title  a*»,i  ownership  boloag  to  the  oth^r*."     we  are  of  the 
opinion   that   tfe*  Sl*ln  of  appellee  to   the  fund  in  dispute  «»a» 
pro?  rly  allowed,   enter  Itoo  principles  announced  in  thee©  oases. 
&*ia  that  the  notion  of  Hit  trial  court   In  award- 
er* of  thr    fund   to  appall <  a   U  ;m<Rvpport«(,i   by  the  evl<l«noo 
1.",    M   t   In'-,    cuffioiantly  answered  by  the  statement   ve  hare 
already  smmn  Of  the.  facta  in  isvidene©,     99  think  the  evidence 
would  ikuvs   jv.Btif  led  a  ringing  &rj   deora®  in  appellee •«  farcr 
for  $1008)   and  hence  appellant  ma  not  Injured  by  a  finding  which 
awards  losa   *th§n  that  amount. 

it  appears   that  after  all  of  the  evidence  had  MM  heard 
and  the  charoellor  had  intlsuitsd  what  bias  decision  unftn  the  facts 
would  f>et   the  ©as©  #aa  continued   fear  arguments,  and   that  when   the 
oat?e  MM)   on  for  the  hs&rinp;  of  arfliusento,   appellant* a  ccnnaal 
undertook  ard  offurod  to  prove  that  at.   John  had  testified   in- 
a:tv*. aedly  and   without  full   IliTlMHIllT  1 1 W>1  when  he  admitted  that  there 
M*  enough  sonsy  in  the  fund  Ml  pay  appellee*;?  claim  in  full  #5f 
it  were  a   Juat  claim. *     counsel  offered  to  prove  that  aft«r  th© 
witnosa  had  so  taatlfled,   he  discovered  thftt  two  olaisjs  were  still 
unpaid,    oft*  of  which  was  an  alleged   olai     of  PraadorgMt  for 
servicer  ao  superintendent.     The  Court  declined  to  reopen  th®  case 
to  per-  it   Ihia   evidence  to  he  introduood.     This  was  a  mttor  en- 
tirely  within   the  (fiMVOtlm)  of  fcha   court,   and  under  the  clrcura- 
atur.CrjiJ   ahovrr.,    M  aro  un*b&«   to   flay  that   the  court  abused   its 
di a era tior. 

Tho  further  contention  mm*   in  the  briefs  regard  in?  an 
error  in  the  CHUM   of  appellee,   IM   withdrawn  at   thes  tin-;   of  tho 
oral   itguMBlti     W©  have,    therefore,  not  considered   the  allOfMl 
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error  It    that  rospeet, 

UrarM  of  tV)   ..'ircuit  Ootirt  will  be  ftffil 
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Defendant  ir.   terror,        |       HUH 
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/)  urt 

Plaintiff  in  urror.  /)  3HIOA0O. 

plaintiff,  k.  A.  Orandall,  recovered  a  Judsnont 
gainst  to*  dofondant,  Albert  L.  .-.irk,  in  the  unloipal  Ooart, 
upon  a  trial  Wore  tho  court  without  a  jury,  for  &400,  as  tho 
balance  duo  upon  tho  purchase  price  of  a  second-hand  automo- 
bile .old  ^d  delivered  by  the  plaintiff  to  tho  defendant,  and 
thic  writ  of  error  *as  sued  out  to  revorae  that  Judgment.  It 
appears  that  prior  to  lay  u,  r>ia,  tho  piairtifr  had  agreed 
to  take  for  his  automobile  the  sum   of  $400  in  cash  ard  a  lot 
ir.  tho  city  of  Oahfcoafe,  Wisconsin,  which  wua   to  be  taVen  sub- 
ject to  a  set****  thereon  for  *400;  that  the  defendant  had 
furnished  the  plaintiff  »vith  an  abstract  of  title  to  tho  lot? 

.-laintiff  »a  attorney  had  mtunUmA   tho  abstract  and  had 
written  an  opinion,  stating  a  number  of  objections  to  the  titlo 
as  ahown  thereby;   that  deferent  had  procured  a  letter  fm  an 
abstract  Oftapsny  of  Cshkooh,  purporting  to  answer  the  attorney 'o 
objections,  that  tho  parties  then  sH  en  007  n,  i^o, *  and'plai£-™ey 
waived  all  but  two  or  three  of  hi»  objections  to  the  titlo; 
that  the  defendant  a&id  h©  would  try  to  find  certain  original 
deeds  which  i»i#it  rewovo  these  objections;  that,  ao  the  plain- 
tiff ni  about  to  fr0  to  Haw  York,  a  written  ogroomnil  was  then 
prepared,  which  etateo,  in  substance,  th&t  defendant  "has  this 
day"  agreed  to  buy  the  plaintiff's  autonobile  and  "in  payment 
therefor  agroa**  to  pay  to  the  plaintiff  J400  in  oash,  and  to 


dsliver  within  thirty  4aye  "a  perfect  and  merohantabla  title, 
■••ting  the  approval  of  John  ,;.  B00S9  attorney",  to  the  lot  in 

;:nh  (describing  the  aarrte),  subject  to  a  Mortgage  for  |40Oj 
and  concludes  ae  follo*»i   "Jaid  Albert  i.   Kirk,  ir  the  event 
of  his  failure  to  deliver  an  acceptable  tltlo  to  the  pramisea 
hereinbefore  described,  within  the  time  specified,  la  fee  pay  to 
said  R,  a.  Urar.dall  the  further  aura  of  Pot*  Fftmdfed  Dollars  ($400) 
in  lieu  thereof;"   that  thin  agro—ontf  unsigned,  MM  lsft  with 
the  plaintiff  *u  agent  with  the  underatardlng  that  Nhen  the  de~ 

i  t  should  bring  in  the  oosfe  payment  an.i  alga  the  agreement 
ac  prepared,  the  plaintiff  *i  agent  ahouii  deliver  the-  automobile 
to  the  &0f  MBAft&tf   that  a  few  days  later,  the  defendant  paid  tv»00 
to  thy  plaintiff *e  agent,  eignod  the  agreement,  and  delivered 
to  the  age*  t  a  deed  conveying  the  Oshfcosh  lot  to  the  plaintiff 
and  certain  other  papsars,  whereupon  the  automobile  wau  delivered 
to  the  defendant  and  plaintiff's  agent  recorded  the  deed  00  de- 
livered;  that  the  defendant  nade  an  effort  to  find  the  ori-inal 
dned<-  a  eve  mentioned  but  did  not  succeed?  and  about  two  months 
later,  without  malting  any  t«ndor  of  a  reconveyance  of  the  lot  in 
Ceh'-osh.  to  the  defendant,  plaintiff  brought  suit  to  recover  the 
VOO  *hich  the  defendant  agreed  to  pay     "in  lieu  thereof", 
in  case  he  failed  "to  deliver  an  acceptable  title  to  the  prom- 
isee." 

notion  wac  wade  in  this  court  to  affirm  the  Judgment 
upon  the  face  of  the  record,  and  thits  Motion  ves  reserved  to 
the  hearing,   in  oupport  of  this  motion,  it  is  first  urged  that 
Bone  Of  the  plaintiff fe  ex  ibite  is  included  in  the  stenographic 
report  Signed  by  th<5  trial  judre.  Ar  examination  of  the  ateno- 
graphio report  ahowo  that  during  the  trial  the  plaintiff  produced, 

and 

„oauaed  eltaoooos  to  identify,  eight  different  documents,  includ- 
ing the  written  agreement,  the  abstract  of  title,  the  attorney's 
opinion,  the  answer  thereto,  ard  certain  deed a;   that  each  of 
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theei        be  MM  described  in  the  quoatior.  put  to  the  wit- 
ness the  Idei tlfisd  it;   that  all  thoti©  documents  *ere  of  farad 
and  ad-  It  ted  in  avider-os, /were  marked  Plaintiff  '-•  i-Jxhibit a  1 
to  ■  taoluelve,  and  are  read*?  a  p;trt  hereof:"   that  thay  wore  not, 
hoeeveTf  inserted  in  th©  at orographic  report  above  the  judge's 
sir-nature,  but  eight  documents,  marked  "?ltff .  •a  hx."  l  to  8 
inclusive,  which  correspond  in  every  way  to  the  documents  des- 
cribed in  thy  etanograpblo  report  are  attached  thereto  after 
the  Judge* a  signature.  In  Rugfree  v,   :jo11,  IW  111.  18ft,  It  ia 
eaidl   "In  our  opinion,  the  true  test  aa  to  whether  ©x! lbits  are 
properly  a  part  of  the  bill  of  exceptions  ia  not  neraly  whether 
t ■■.ay  precede  the  oertifioata  and  signature  of  the  trial  Judy;©, 
but  «het&  r  they  arc  ac  identified  by  the  bill  cf  exceptions  aa 
to  fthOl  conclusively  that  thoy  are  the  ones  submitted  to  the 
trial  c curt."  "ho  court  in  (feet  case,  in  applying  thia  teat, 
essslned  the  bill  of  except Ions  and  the  papora  attached,  found 
thai  the  axhibitc  conformed  to  nthe  daacriptlona  of  end  refer- 
ences to  then  in  the  body  of  the  bill,"  and  held  thes  to  bo  prop- 
erly a  part  or  the  bill  of  exceptions.  I -ollowing  the  ■am  reason* 
lng,  *«  ura  of  the  opinion  that  the  exhibits  found  in  the  trnns- 
oript  cf  record  in  this  case  arc  sufficiently  identified  aa  to 
betOJM  a  part  of  the  record. 

It  is  next  urged,  in  support  of  the  motion,  that  no 
propositions  of  law  war a  presented  to  the  trial  court.  Re  such 
propositions  were  necessary  in  this  oaae,  for  the  reason  that 
the  only  alifej-ed  errors  discussed  in  the  brief  of  counsel  for 
plaintiff  in  error  relate  either  to  pure  question  of  fact,  or 
to  ruilrifa  of  the  court  Asrtef  the  trial  which  are  otherwise 
preserved  for  review.   (joverdale  v.  Koyal  rcanun,  i  '  111.  Mtf 
gnion  .  ractlon  >.|o.  v.  City  of  Ohlcti,,-'.o,  ^^  111.  575.) 


The  third   ground  urged  in  onpport  of  the  motion  la 

tut  the  stenographic  report  does  ret  aho.v  that  any  notion  for 

a.  now  trial,  or  w  klon  in  arrsrat  of  jttdgMOntj  to 8  made*   neither 

of  3uch  notion!  «m  necessary  in  this  oaae.  li©S!!HId  v»  traok- 

454  ' 

bein^,  140  HX*    App.^  and  0O0O«  therein  oited.   If  It  be  said  that 

the  decision  in  the  case  loot  oitod  ia  based  upon  th©  fact  that 
arj  exooption  to  tho  Judgment  ia  there  ehown,  it  must  ha  borne 
in  Bind  that  by  the  amendment  node  in  1911  to  aaotion  81  of  tho 
Practice  Act  no  formal  exooption  in  necessary  to  bo  shown  whore 
a  stenographic  report  of  the  trial  inate^-:  of  a  b'll  of  exoeptiona 
is  certified,  filed  tad  used  oo  the  record  in -the  court  of  re- 
view. Section    f  the  municipal  court  Act  oontolne  ■  elsllor 
provision. 

It  to  further  urged  that  the  judge's  certificate  ia 
insufficient  la  that  (1)  it  ia  not  under  aeal,  and  (a)  thot  it 
dOOt  not  certify  that  the  report  ia  a  "correct  atenographio  re- 
port of  the  yroooedlng*  ot  the  trial,"  the  language  being  that 
it  Li  a  "correct  stenographic  report  of  proceedings  in  aaid 
causa.*   Tho  statute  doetn  r.ot  require  the  Judge's  signature  to 
be  under  seal.   (unicipul  Court  Act,  Sac,  flS«  paragraph  -*.) 
The  oth«r  objection  lo  hypercritical, 

.'irally,  It  ia  urged  In  support  of  tho  motion  that  the 
five  days  notice,  required  to  be  giver,  by  BOOtlon  61  of  the 
ProetiOO  Act,  V»a  not  given.   rhis  objection  ia  fully  answered 
against  tho  preooat  contention  Of  defendant 'a  counsel,  by  the 
case  of  |ho  People  v.  union  goo  Jo.»  868  111,  IDS,  in  which  a 
ainilar  BOtlea  to  dismiss  an  appeal  upon  the  OOJM  ground  vraa 
overruled.   fhO  notion  to  affirn  the  JudgKOVi  will  therefore  be 
denied. 

Upon  the  ■orlfcOf  tho  only  question  that  we  deera  it  necess- 
ary to  consider  is  whether  the  finding  and  Judgment  are  sustained 
by  the  evidence.  Over  the  objeotion  of  defendant's  counsel, 
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plair.tlf  f  r  in   permitted  to  tender,  upon  the  trial,  a.  reconvey- 
ance o.f  tha  Gahir-jish  lot  to  the  defendant,  it  beinft  admitted  by 
plaintiff »a  counsel  that  no  such  reconveyance,  or  offer  to  ro- 
oor.vey,  had  been  made  at  any  tint  prior  to  the  trial.  Aa  above 
stated,  it  appears  ?ron   the  evidence  that  the  plaintiff  »«  agent 
received  and  recorded  a  deed  conveying  the  Oehkoah  lot  from  do- 
fondant  to  the  plaint Iff.   By  tail  act  the  plaintiff,  tentative- 
ly, at  ia&et,  accepted  that  lot  in  payment  of  tha  balance  due 
hiai  under  the  contract  in  evidence.  If  the  plaintiff  did  not  in- 
tend to  ft        y  this  tentative  acceptance,  ho  should  have 
raaonvayed,  ay  offered  to  reconvoy,  the  lot  to  tha  defendant, 
c  that  tha  dafandant  would  bo  in  default  upon  hla  promise  to 
pay  |400  "in  lieu  thereof."   until  that  was  done,  the  §400  ao 
proniaea  was  not  due  fran  defendant  to  tha  plaintiff,  vthan,  there- 
fore,  the  plaintiff  brought  suit  without  returning*  or  off ©ring 
to  return,  afoat  ha  had  thus  received,  ha  could  only  recover  for 
a  breach  of  the  contract  to  deliver  a  merchantable  title  to  the 
premises  conveyed.   The  measure  of  damage©  for  euch preach  would 
be  the  difference  between  the  value  of  the  thing  delivered  and 
tha  a -roe-'  value,  Till   |400«   ^o  far  aa  thif  action  1b  concerned, 
tha  rights  of  the  parties  cmst  be  determined  aa  of  tha  dato  aben 
tha  suit  MM  brought.  ""be  offer  to  reconvey  came  too  late,  when 
first  ttaAa  at  tha  tlaa  of  the  trial,  lhare  la  no  evidenaa  in 
the  record  aa  to  tha  value  of  the  title  convoyed  to  tha  plaintiff. 
it  follow;-;  that  the  finding  and  Judgment  for  'j>400  are  not  sus- 
tained by  the  evidence,  and  for  that  reiacn,  the  ju&gaont  will 
be  reversed  and  the  oaueo  remanded. 

■  : 
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CO.,  vf  „    ,  . 

coferdaAt  in  Error.     I  a    ' 

/ 

fV^  waur  mm      .  omiow  opfrm  court. 

Et»  plaintiff  to  error  brought  suit  against  the  defendant 
ir:  error  for  '0   claitaed  to  be  due  upon  a  written  contract, 
signed:  "union  Ufo  rW  Co.,  jy ',-■:.  c.  spinney,  pt."  The  con- 
tract offered  in  evidence  la  in  the  fem  Of  a  letter  addressee? 
to  the  plaintiff  in  error,  stating?  "You  are  hereby  authorized 
to  a*k«  a  Half-tone  an graving  and  print  sans©,  including  brief 
biography,  In  apuoe  of  one-half  page  in  the  complete  edition 
of  f&&   ferthooaing  work,  entitled:   'Rotable  w&n   of  Illinois 
and  Their  ctate, '  »  •  «  for  which  1   agree  to  pay  you  my  check 
for  sixty  isollara  (|M«OQ)*"  It  was  agreed  between  counsel  that 
the  article  published  by  the  plaintiff  under  this  contrast  con- 
sisted of  a  half-tone  picture  of  MUtmH  ■■.',   Spinney,  txn&er  which 
appears  his  name  and  the  words,  "Proa*  Union  Life  Ins,  Co., 
Chicago,"  Kith  a  brief  biography  of  Spinney  and  a  statement  of 
the  various  clubs  of  which  ho  was  a  member.  Upon  a  trial  before 
the  court  without  a  ptitf§   the  ootirt  fount  the  issues  la  favor 
of  tho  leforxlant,  and  frcn  the  Judgment  entered  thereon  plain- 
tiff sued  out  this  writ  of  error. 

th®   finding  and  Judgracnt  or  the  court  wore  clearly  right. 
■bile  it  appears  frcn:  the  evidence  that  spinney  was  Um  president 
and  general  — wagOT  of  the  insurance  oo-  pary,  there  is  no  evidence 
tending  to  prove  that  his  position  as  auch  president  or  general 
.-onager  gave  bia  any  authority  to  contract,  in  the  MUM  of  the 
oowpu-  y  and  at  its  expense,  for  the  publication  of  a  picture  and 
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bi$grap&y  of  hiiaaelf  1»  a  book  containing  biographies  of  "Rota- 
ble :*ftn''.   r;o  Btttih  authority  can  bo  Implied  roerely  frora  the 
fact  tnat  he  mm  such  president  and.  r onager.  >*or  can  any  ouoh 
authority  be  1  referred  from  5pir.t&*y*ii  evl<;*moe  that  he  had  charge 
of  the  writing  of  advertising  contracts  fvr   tho  defendant*   .i*here 
is  nothing  in  the  contract,  or  the  article  published,  to  indicate 
that  the  purpose  or  affect  of   the  publication  In  question  was 
to  advertise  the  business  of  the  defendant.  On  the  contrary, 
both  the  contra  ;t  and  the  article  published  clsarly  aho«  that 
tho  publication  sentr&oted  for  *as  purely  a  personal  advert! te- 
nant of  Spinney* 

The  Judgment  of  the  Municipal  Court  It  afflrr.wi. 

.. 
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Ijofendar.t  in  ijrror,      j     BRHOH 
vs.  I 

wwioipal  actst? 

*KBHg»  KAfiAJ*  J 

Plaintiff  in  RNW«      j  0i''    : 

0«  January  17,    wu,    the  complumt  of  Kary  :^l,[   ,!- 
Using   that   «,  ^  w  UwrUd   »«»  ard   „»,  pregnant   *Uh 
•ftO*,    „Moh  b,  la,  *ould   be  ^a  a  ba.tard,   ^  ^  ^^ 
*«M   M.   the  father  of  th.  chill,   ,M  fUed  ln  th.     ^^ 
Court  or  W^,     A  warrant  «.  laeusd  and  th<s  defwx|eint  ar_ 
reeted.     After  ^  postponement*  of  the  trial,   leave  wa.^nt- 
•«  to  tho  Btat»*«  stormy,   on  June  30,    »«,   to  file  a-auppl- 
Bwtof  *mUm§    -hi**,  M  done,   and  in  this  ooaplairt   tfa. 
r.latrfx  all^d  t*»t  en  ft*    *,    mi,   ahe  waa  dollw<M|  of  a 
f«*l.  child  while  .till  on  untried  woman.     After  aeveral  fur- 
fc  er  po.tpor^nta  of  the   trial   the  defendant   .a.  arrayed  and 
pload*d  not   ^ilty,   and  on  K^  8(    1,11,   a  trial  by  jury    ' 
b**l*9  N«,   ,aiv*i.    tho  court  heard  evidence  am  entered  a  fUA- 
iBg   thai     th*    -.fondant   MM   guilty   BB  ehaPgred   lr   ^   oonplalrtf 
•«     that     ,  M   th,  real  father  of  the  bastard  child  of  *hich 
tho  roi.trix  was  delivered  on     ay  M|    mi,   and   thereupon,   aftQr 
ovonrulir,  ■  ration  for  a  new  trial,   the  court  entered    ludgnent 
on  tho  *****  and  further  HM  that  the  defendant  pay  the 
M  of   }086  for   Lh*  support,   -.uintonanoe  and  education  of  the 
child,    M  follow..      |20O  for  tho  first  year  after  the  date  of 

irth  or   the  child,    l.*,    **,  Inatantar  and   |88  on  NMWf 
l»,    11.,    Md    \99  for  each  and  every  year  thereafter,   payable   in 
fuartorly   talWJlW,  of  p*.*  each,   on  the   15th  day  of  the 
moUm  of  ::ay,   Auguet,   -ovember  and  February  in  each  and  every 
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year  thereafter  until  oaid  $600  be  fully  paid,  and  to  bo  paid 
I  o  the  clerk  of  th©  court  for  bin  no*  of  daid  r j1 itrix,  &r.d 
that  the  defendant  bo  required  to  giv-j»  a  bond  inatanter  in  the 
penal  a\m   of  |l]d0  to  ©eaure  the  payrsert  of  said  ©evaral  suns 
of  nonoy  as  provided  by  law,  arid  that  should  the  defendant  refuse 
or  negleot  to  give  ir,:eh  security  that  he  be  committed  tc  the 
county  Jail,  ate,  and,  it  appearing  that  the  defendant  neglects 
and  refuse©  to  give  euch  bond,  that  the  daf andant  bo  committed 
to  said  Jail,  ©to.  It  appears  that  of  said  au-  of  |500  the 
ralatrix  has  rooaiv©f.l  p>3   fron  the  dafandar it.   ttta  defendant 
by  this  writ  of  arror  MHriea  to  reverse  the  judgment. 

The  only  point  h^Q   raised  by  aeune*l  for  the  defendant 
lo  that  the  finding  and  Judgrjsnt  are  'manifestly  against  the 
*oi£ht  Of  the  evidence,  "A!w  deon  it  urmeoaaaary  to  diaouas  the 
evidence  &a  di&oloaed  frota  the  bill  of  except  ions  "before  us. 
SUfflo*  it  to  aay  that  after  an  examination  of  the  nam©  »e  are 
of  tho  opinion  that  the  finding  and  Judgment  **•*  warranted  by 
th-  avidftCMM  ar.d  WHI  ROt  against  its  roanifect  ffalgfofca   Tho  1ud^- 
MQt  of  the  ..unicipal  a  curt  la  affirmed, 

,  :  D. 
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a  corporation,  }      ^. 

Appellee, 
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&  corporation, 

Appellant. 

•  "'•  WSHIQII  01 

is  an  appeal  from  a  Judgment  fcr  |*(86t,S8a  ren- 
dered In  an  a-jtion  of  the  first  class  In  the  municipal  Court 
of  Chicago  upon  the  verdict  of  a  Jury  in  favor  of  Central 
Machine  Gowpeny,  a  Pennsylvania  corporation,  plaintiff,  and 
against  northern  ivjuipment  Company,  an  Illinois  corporation, 
defendant. 

in  plaintiff »a  amended  statement  of  claim  It  mm  alleged 
that  plaintiff fe  oluln  araa  for  merchandise  sold  and  delivers! 
to  the  Aserioan  aoilur  Economy  company  (hereinafter  referred  to 
aa  the  oiler  oo. )  at  its  request,  and  for  services  and  labor 
performed  and  for  money  expended,  etc.:   that  said  merchandise 
was  sold  and  delivered  to,  and  said  labor  perfor*"©d  and  Bonay 
expended  for,  said  Boiler  Co.,  "which  company  was  au  csoded  in 
bus  ire  a  a  by  the  Northern  Kqulpnent  Oompany,  as  successors"  j 
and  that  said  .northern  Kiqulpisert  Company  "assumed  and  agreed  to 
pay  the  indebtedness"  of  the  oil»r  Co.  due  and  awing  to  the 
plaintiff,   it  MM  alleged  in  the  affidavit  of  merit*  filed  on 
behalf  of  defendant  that  defendant  "is  not  the  successor  in  law" 
of  the  Holier  Jo.  so  as  to  Make  defendant  liable  to  plaintiff, 
and  ia  not  in  any  «?ay  liable  to  plaintiff  on  the  latter'*  al- 
Leged  elalmj   that  defendant  never  agreed  to  pay  said  claim; 
that  the  claim  io  excessive,  unjust  end  unreasonable;   that  no 
part  cf  the  merchandise  mentioned  was  ever  delivered  either  to 
the  iioilor  co.  or  the  defendant  t   that  the  alleged  promise  or 


agreement  of  defendant,  nentlened  in   plain* J  f  *«  Qlala,  to  pay 

the  tedebteOneag  of  the  aoiler  Co.  duo  and  oair.r  to  plaintiff, 
was  a  I thou t  consideration,  and  ill tra  vires;   and  that  at  the 
time  of  said  alleged  premier  or  ai-ree- sent  the  defendant  was  rot 
a  corporator,  und  defendant  did  not  at  any  time,  after  it  waa 
incorporated,  ratify  said  alleged  promise  or  agreora^nt.  Aftor  a 
protracted  trial  the  Jury  returned  a  verdict  in  favor  of  plain- 
tiff ami  assessed  plaintiff's  damagee  at  the  aura  of  |186#*8&« 
and  the  court,  after  overruling  defendant's  net ions  for  a  new 
trial  and  in  arrest  0f  judgment,  entered  judgment  upon  the  ver- 
dict. 

v  material  facte  are,  in  substance,  as  followe:   The 
plaintiff  corporation  -ma  engaged  In  business  at  Philadelphia, 
Pennsylvania,   The  Boiler  Co.  vtan   a  New  Jorsoy  corporation  and 
engaged  in  the  business  of  raanufao luring  and  soiling  regulators 
and  governors  for  bollero,  also  at  Philadelphia,  Charles  H. 
Clark  waa  the  president  of  the  toiler  Go.,  r<.  V«  Barrett  was  the 
treasurer  and  8«  8«  Gorman  w&o  the  secretary,  and  K,    •«.  Keed  waa 
employed  as  bookkeeper.   Clark  waa  the  owner  of  a  large  majority 
at   tre  oharea  of  stock  of  the  company.  Prior  to  February  88* 
lJOtt,  but  aftyr  it  had  contracted  the  said  Indebtedness  with  the 
plai.i  tiff,  the  Collar  Co.  oeased  to  do  bueineaa,  and  its  office 
was  neved  to  Chicago,  Illinois,  and  Its  business  waa  there  sub- 
sequently conducted  under  the  nana  of  Northern  Equipment.  Co- 
OB  I  obruary  1?,  10.',  a  license  was  issued  by  the  :>ooretary  of 
Ctata  of  Illinois  to  said  Charles  ,-.  OlarV  and  two  other  persona, 
M  BQMB1  wit miBTe i  to  OT?en  books  of  subscription  to  the  capital 
stcc"  cf  the  northern  Kquipnent  Oonpany,  a  proposed  Illinois  cor- 
poration, which  was  to  be  formed  for  the  purpose  of  manufacturing 
and  soiling  roralatora  and  governor •  for  bolleru,  and  which  was 
to  have  a  capital  stock  of  |£0,000,  ooneIutl>:f  of  2000  shares  of 


i 
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Hit  par  value  of  |10  each,  and  its  principal  office  In  Chicago, 
Illlnola.  The  conmleei oners  duly  reported  that  Mm  capital 
■tee)  h*4  been  fully  subscribed,  that  Charles  y.  olark  Dad  sub- 
scribed for  1998  shares,  I,  e,  Norman  for  1  share  and   .   . 
Keed  for  1  a). are,  that  the  total  amount  of  the  stock  had  beer 
paid  In  cash,  at -d  that  at  the  firat  meeting  of  the  stockholders, 
hold  on  February  83j  L909«  said  Clark,  'orraan  and  Hoed  had  'aer 
electw-1  directors  for  one  year.  On  March  Qt    1909,   the  3eoretary 
of  estate  IftStMd  the  final  certificate  that  eald  '-'orthern  ivjuip- 
rcert  o-jpuny  was  a  legally  organized  corporation,  and  said  certi- 
ficate was  filed  for  record  in  the  office  of  the  recorder  of 
deeds  of  Oeot  bounty  on  April  80|  lbop.  On  February  22,  1909, 
(after  the  issuance  of  the  licence  to  incorporate  the  Northern 

any  but  before  the*  certificate  of  final  incorporation 
had  been.  issued)  two  letters,  each  signed  "Northern  Hjuip'nent  Co., 
Ohas.  Hi  01«rk|  ?rea."  and  addreeaed  to  plaintiff  at  Philadelphia, 
were  deposited  in  the  raailo  and  subsequently  received  by  plaintiff, 
both  of  th«3©  letters  bore  the  following  heading:   "Northern  Equip- 
ment Company,  with  *hloh  la  consolidates;:;  the  American  oiler 
jOgnggg  SSSBSBfct  Charles  :'.  Clark,  Free.,  ;:.  •:.  bormn,   ioe-Pres." 
In  one  letter  it  «*aa  atated,  in  tor  allaj.  "Herewith  *«e  enclose  our 
for  al  announcement  of  the  change  of  the  MOM  and  the  change  of 
location  of  the  main  office  of  this  company.   With  the  wain  office 
away  from  Philadelphia,  It  will  be  no  longer  feasible  to  nafce 
Mir  rtlljUWiWit ■  fron;  that  point.   >*ou  will,  therefore,  ahip  to  us 
at  this  address  ail  the  regulators  ar.d  governors  ycu  have  left, 
*  *  *e?  «ill  nave  to  aak  you  to  Rake  the  shipments  to  ua  as  rapidly 
U  poasiblo.  •  9     tmn   will  aluo  ship  all  the  pattorn5  for  both 
regulators  and  r.ovcrr.ora  ownwd  by  ua  that  are  now  in  your  posses- 
sion."  in  the  other  lettor  it  was  stated,  inter  alia;  "Hereafter 
the  manufacture  and  aala  of  the  0op»3  Feed  Water  Regulator  iad  the 


09p«l  Ptup  iOver^or  will  Im  carried  on  by  the  Northern  Equipment 
Co.,  of  211ir.ei.sjt,  with  which  has  been  gen 3 oil da tod  the  Awe r loan 

f^fi* *.':*!  SS2SSS  E  2£BBSBZl  0jP  ■,idi*  Jersey,  having  offlcec  In  Phila- 

Pa. 
delphl«.,A*      '.n  offices  of  tho  MM  company  will  be  located  at 

01  i  oclony  ."uiiding,  Jhioa^o,  111,   «  #  We  especially  wish  to 
announce  thut  all  obll^&ttor.a  o£  the  American  Poller  i--opnomy  Op* ,_ 
including  gu-vrunteea  to  replace  free  of  ©oat  any  worn  out  or  de- 
fective parts  •  *  within  B  years  from  Use  date  of  purchase,  have 
beer  aeanmed  In  full  by  thfe  northern  anflpr.ort  Jo,   The  imwngjpi 
rsert  will  be  continued  unchanged, "   In  raply  to  these  letters  the 
plaintiff,  on  February  SStt&j  wrote  the  "Northern  Equipment  Ooa- 
pany" ,  at  -jhlcaro,  saying  that  its  roOWda  as  to  the  number  of 
regulators?,  etc,  on  hand  did  not  apres  with  tho  number  stated  in 
defendant fe  letter  of  the  SflRdf  further  saying  that  it  would  quick 
ly  MLkO  shlpftont  Of  tie  pattern*  as  requested,  and  furthor  aayingt 
"in  regard*  to  our  account,  which  i"  q,!lte  a  larre  aaount,  are 
wouici  like  to  know  when  #e  will  receive  the  MMO*  aa  we  are  in 
groot  reed  of  funds. ■ 

it  dtMM  not  appear  that  the  defendant,  Immediately  after 
tne  receipt  of  plaintiffs  letter  su greet in p  yafnont  of  "cur  aoootmt* 
or  tuuiifttoliOly  after  ttarotl  oth  when  defendant's  charter  ■»•  isaued, 
advised  plaintiff  that  it  did  not  cor eider  itself  liable  to  plain- 
tiff on  Oftltf  account,  or  that  it  thereafter  jnve  plaintiff  time- 
ly notice  to  th&t  effect;   and.  the  evidence  tendo  to  show  that 
plaintiff,  relyi-g  on  defendant* a  letter  of  February  9»aA,   con- 
sidered t,Jv».t  its  account  against  the  Boiler  Co.  had  been  assumed 
by  the  defendant  arc"  »©uld  be  paid  by  the  defendant. 

The  minute  book  of  the  defendant  corporation  was  produced 
by  the  defendant  on  plaintiff's  demand  and  certain  portions  ther  - 
©f  offered  in  evidence,  From  thia  it  appear*)  that  after  the  first 
meet!  £  of  the  stockholder*  above  mentioned,  but  before  the  ohar- 
ter  had  been  Issued  by  the  Secretary  of  iitate  and  recorded,  on, 
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to-:vit.  r'^nnry  86,  1*09,  the  first  Mating  of  the.    firoctora 

J.-!  at  the  offioea  of  tha  company  ;n  the  Bid  Jolory  Build- 
ing, (B&OOgOj  fcll  of  Hi*  directors  being  proaent;   that  fsaid 

Jharloc  ".  Clark  waa  elected  president,  ft«  Ba  Bowaan  vice-proaident 
and  treaaurer,  and  K«  .\.  Reed  secretary;   that  Mid  Clark  announced 
that  the  Boilor  Co,   had  OffOTOd  to  aell  ita  aooounta  receivable, 
*HWJ         g>KH»W  for  the  undertaking  of  the  '  crtbern  Lquip- 
mont  Conpany  to  aoeu^ay  ail  the  debts  and  liabilities  due  and  pay- 
able by  the  :  oil  r  Co.,  except  olalrau  of  the  Central  Uachlne  Co.; 
that  on  motion  this  offer  wa3  accepted;   that  tho  toiler  Co. 
offered  to  Bell  a  eras  11  stock  of  fitting  and  certain  office  fur- 
niture for  ■'  9 J   -at  o-  notion  thia  offer  was  accepted  \      that 
the  BOlltr  Co.  OffOPoB  to  noil  to  the  northern  >',quipnent  company 
"all  U.  ...  Patents  held  by  said  company,  as  well  the  right  to 
use  the  muM  of  the  Anerican  Boiler  Kconotay  Company,  and  to  have 
that  ihum  copyrighted,  for  tho  mm   of  I 1.00,  and  the  aaauraptlor^ 
SX  US  Northern  aonip^ent  ^SSSSSSSL   °.f  SSI  li^ility  that  "?ight 
arise  by  reader,  of  glalgo  against  the  Awerloan  Poller  ^oonqny 
Con;-' any  by  th^  Central  r-aahine  Company" ;   that  all  of  the  above 
propositions  having  been  duly  accepted,  said  Clark  waa  appointed 
a  cornbittee  of  MHO  to  cloae  negotiations  with  the  toiler  Jo., 
xvxi   to  do  all  acts  neceaaary  Cor   making  the  transfers  and  carrying 
out  oald  resolutions,  Charles  .,;,  cl&rk,  prssidert  of  tho  defend- 
ant corporation,  wan  callad  M  a  witneas  for  plaintiff,  under 
section  83  of  the  iiuniaipal  court  Act,  and  testified  that  the 
toiler  Co.,  of  which  he  was  also  president,  ceased  doing  business 
about  February  U>,  1909,  that  all  ita  assets,  including  ita  books, 
were  acquired  by  the  defendant,  and  were  iaoved  to  Chicago,  and 
that  ita  charter  was  lost;  that  at  the  time  it  ceaaed  doing  busi- 
neaa  it  waa  not  insolvent?   that  ita  buwineaa  *aa  praotically 
the  sa-~e  ao  that  afterwardo  carried  on  in  Chicago  by  defendant; 


that  the  defendant  save  ita  check,  olgned  by  hiraaelf  ae  president 
of  defendant,  *.o  aaid  Roller  Jo,  for  aaid  aaaeta  in  tha  ■  is  of 
$16,800!  the  proceeds  of  efclon  he  paid  over  to  histeelf  individually! 
that  no  written  papers  wre  ilgrted  at  the  time  of  this  transfer,  - 
the  ■•>.-. ■•'■.    6  ocr,p.v:y  took  the  eesete  end  the  Boilor  Jo.  received 
t)  •  Shook |   that  at  the  tlstt  he  "made  a  gueea"  M  to  tho  vnlua  of 
said  aaaota  and  lat-r  on  found  that  he  had  valued  than  too  high 
and  he  nade  a  payaont  of  about  $6000  back  to  tho  defendant;   that 
tho  defendant  get  practically  everything  of  tho  Boilor  Oo,   for 

,  '"  |   "   I  dd  Juot  dOBte  Of  tho  toiler  do.  were  paid;   that 
"both  OOttpanloa  did  «o^e  of  the  paying";   that  ataong  tho  assets 
of  the  Boilor  do.  acquired  by  the  defendant  were  regulators  and 
governors  manufacture  I  ••■■    the  plaintiff;   that  the  portions  of 
alnutoa  of  ah  •  firat  ■Beting  Of  the  board  of  directors  arcva  nan- 
were  either  wrlttor  by  him  or  at  hifl  dictation;   and  that 
.  ...  paturta,  formerly  held  by  the  Bailor  do,,  arc  now  Hated 
in  tho  aaao  Of  tha  defendant  or  in  the*  nane  of  thy  vitnosa,  and 
are  under  defandant'o  control, 

it  ia  first  oontoadod  by  counsel  for  tho  defendant  that 
the  verdict  ia  not  supported  by  the  evidence,  for  thy  roaaon  that 
It  appeara  that,  at  the  time  then  the  letters  of  February  88,  1900 « 
*©re  arltton  and  when  said  first  mooting  ol'   t5™  directors  of  de- 

Old  on  ."''.bruary  89 •  1909*  the  defendant  was  not  a 
fully  organised  corporation;  that  the  allogod  assumption  by  the 
defendant  of  the  debts  of  tha  Boilor  Co.,  including  the  liability 
of  the  Boiler  do.  for  tha  Olain  of  plaintiff,  was  never  formally 
ratified  by  the  defendant  after  it  became  fully  organised,  and 
that,  therefore,  while  the  Boiler  Go.  «>ay  be  liable  to  plaintiff, 
I    tafenaant  is  not  so  liable.  We  cannot  ap.rao  with  tha  conten- 
tion.  Be  think  that  under  all  the  facta  in  evidence  the  defend- 
ant is  estopped  frora  taking  auoh  a  position. 


■ 
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It  ia  aloo  contended  that,  while  thore  ia  evidence  tend- 
ing to  ahow  that  defendant  nay  bo-  llafcla  to  plaintiff  aa  auo- 
taaaar  of  the  ,>oil*r  Co.  in  its  bwalnaaa,  the  plaintiff,  in  ita 
statement  of  olain,  A14  no'  «uffieiertly  aharge  euah  a  liability. 
IhiX   t:         rt  of  claim  wight  hava  boon  more  specific, 
li  ara  ia  an  allegation  that  the  defendant  «aa  tha  successor  of 
th«  Boil ar  ;o.,  and  we  think  thio  irs  sufficient  aftor  vordlot. 
(Mueller  v.  Phelps,  858  ill.  880,  >YS'S.) 

It  ia  further  oor.t&niod  (hat  while  there  ia,  in  plain- 
tiff's atatasant  of  clai^.,  no  allegation  of  fraud  in  the  trana- 
aotion  aa  against  the  defendant,  yat  the  court  in  ita  oral  aharga 
submitted  to  tha  Jury  the  question  aa  to  whether  eaid  transaction 
vaa  fraudulent  aa  to  tha  aradltara  of  lha  holier  "o.,  and  that 
thii  portion  of  the  aharga  waa  prejudicial  to  lha  defendant. 
After  carefully  raviawing  lha  aottva  aharga  of  the  court  in  con- 
nection vith  tha  evidence,  -re  cannot  aay  that  the  defendant  araa 
•a  pr  ludiaad  aa  ta  warrant  ■  rawayaal  of  the  fuagpatit*  Furlhaf  ■ 
wore,  it  loaa  not  appear  that  tha  defendant,  at  the  conclusion 
cf  lha  charge  to  the  jury,  specifically  objected  to  the  portion 
coreplaimd  of,  on  tha  ground  that  there  wan  no  allegation  of 
fraud  la  plaintiff* ■  said  statement  of  clain,  ao  aa  to  p.ive  the 
court  an  opportunity  to  correct  the  charts.   (£SfJfJS££  »•  Halber^,. 
84fl  Hit   W  »  M%)  I  uoh  objections  au  were  as&de  to  the  charge 
aavm  r.v.de  on  other  grounds,  and  the  particular  objection  ie 
now  here  <ir-zd   for  the  first  tisae. 

judgment  of  the  Municipal  Court  ia  affirmed. 


44   -   I90i    . 

VMiLr.^    EY3ARL0W8KI,  )  f,    Q   ET    T     /l         yf   ^  f* 

Plaintiff  in  Error,      )I   O  O    JUri,    41  7  O 

vo  )     mam  to 

.WRU^"  ~™     |      •«■*  — 

:efendonta  ir.  ,*ror.   >  0I?  :H1CAao- 

■;  -       .  OPINIO*  0,   .      .  ,  . 
On  August  £8,  19  la,  plaintiff  in  error  commenced  an 
action  of  the  fourth  ola.se  in  the  -'unioipal  court  of  Chicago 
against  tie  defendants  in  error,  hereinafter  referred  to  M 
defendants.   At  alleged  in  the  eta tenant  of  claim,  plaintiff's 
claiia  *as  "for  dacm&ee  for  the  conversion  of  a  fund  of  £500, 
the  property  of  plaintiff,  by  the  defendants  on  or  about  Decem- 
ber 4,  1*0*,  which  fund  saw  ther.  in  the  custody  and  control  of 
said  defendants,  as  officials  of  the  Polish  Koraan  Jutholle  Obion 
of  Amerloa,  etc.,  a  fraternal  beneficiary  society,  and  hold  in 
trust  by  then:  for  plaintiff",  etc.  After  the  filing  of  an 

t  affidavit  of  nerits  by  one  of  said  defendants  In  behalf 
of  ail,  the  Settles  MM  tried  before  the  oourt  without  a  Jury, 
resulting  Its  e  finding  in  favor  of  the  defendants,  upon  which 
the  court  entered  jud.^ent  that  the  plaintiff  take  nothing  by 
hie  suit  an"  that  defendants  recover  their  costs,  etc.   y  this 
writ  of  error  the  plaintiff  eeeire  to  reveres  the  ju&gnent. 

l-Tor;   the  atenograpMc  rs*port  of  the  proceedings  the  fol- 
lowing facta  in  substance  appear:   The  Polish  Boson  Gatholie 
Union  cf  ItoesrlOftj  etc.?  e*e  •  fraternal  beneficiary  society,  duly 
licensed  to  do  business  in  the  ;itate  of  Illinois.  Qb  April  ?, 
1  O^,  one  Antoni  2ygarlowski,  e  OHMfclT  of  the  society,  died, 
leaving  hin  surviving  aa  his  only  heirs  at  las  the  plaintiff 
and  I \owan  ;;ygarlowski,  the  brother  of  plaintiff,   'he  sooiety 
aubae -ruertly  collected  and  had  in  Its  hands  the  sun  of  500, 


payable  a*  a  death  benefit  by  virtu©  of  the  certificate  of 
menbershlp  issued:  to  the  deoeasei  In  his  lifetirae,   Efea  plain- 
tiff claimed  this  entire  fund  and  hi  a  brother  olalraed  one-half 
thereof.   Or  August  Sf  |00*f  the  aoeiety  filed  a  bill  of  Inter- 
pleader ha   the  aireult  Court  of  ooofc  Ucur.ty,  offering  to  bring 
&&1.1  mm   Of  $609  into  court  and  to  pay  the  mmm  to  such  person 
or  pereena  us  the  court  ehould  direct,  and  to  this  bill  the 
plaintiff  and  feta  brother  filed  separate  answers,  setting  up 
their  respective  olalwe.  On  Deeeafoer  4f  ||W ,  the  defendants 
were  respectively  the  president,  aeoretary  and  treasurer  of  the 
society  and  t?  ey,  together  sith  certain  other  officers  and  six 
directors  forred  the  executive  council  of  ths-  society,   -his 
executive  council  transacted  the  more  iraportant  business  for  and 
on  behalf  of  the  socio ty.  On©  of  its  duties  MM  to  "guard  the 
treasury*  of  the  soeiety*  vhe  proofs  of  death  of  a  raonber  of 
ths  society  in  good  standing  were  sent  to  it  and  it  finally  de- 
t<3r"iined  whether  mah   proofs?  aheuld  be  accepted  and  whether  death 
benefits  jihoull  be  paid  and  to  vho»,  in  sail  date,  alao,  a  cer- 
tain attorney  at  law,  then  licensed  to  practice  in  the  courts 
of  Hit*  State,  MM  the  regular  attorney  for  the  occiety  and  trans- 
acted Itfl  legal  business,  and  he,  on  August  5,  3.907*  acted  as 
the  eolioitor  for  the  aooiety  in  filing  aald  bill  of  .interpleader* 
On  De€)i«flne|  4>«  100*t  Ilia  treasurer  of  the  aoct <ty,  •■•,»  ipyoh&la, 
signed  a  check  0f  the  society  for  |890f  payahl©  to  the  order  of 
said  attorney,  and  delivorod  the  oaree  to  Mm*  Prior  to  this  time 
oaid  attorney  had  represented  to  the  executive  council  that  he 
had  to  produce  the  said  aura  in  court,  and  the  said  executive 
council  had  authorized  the  Issuance  of  a  warrant,  signed  by  the 
sal*4,  president  and  secretary  of  the  aooiety,  for  the  dlaburaersent 
of  said  sum  out  of  the  funds  of  the  society,  and  had  further  author- 
ised that  Bald  sura  be  paid  to  aaid  attorney.  Tha  check  waa  cashed 
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by  Um  attorney,  but  he  did  not  turn  the  proceeds  Into  court 
but  converts*  the  ssoney  to  hio  o#n  uae.  ?>'©  part  of  the  raoney 
*aa  ever  returned  by  a*14  attorney  to  the  .society  or  to  the  de- 
r«nd*nta  or  May  of  than,  on  Mnpan  aft,  i&08,  the  circuit  Smart 

ordered  and  adjudged  that  fcfes  bill  of  interpleader  of  the  society 
waa  properly  filed,  and  that  the  society  forthwith  deposit  with 
the  Olorfc  of  the  court  the  said  sum  of  |800f  and  that  upon  nafc- 
inr  such  deposit  the  society  be  henoe  dismissed  »ith  its  costs 
and  MCpMMMtf  r,o  b©  taxed  at  |10,   iubaeiuantly,  on  April  23, 
I   ,  and  *gnln  on  December  1,  U>09,  on  notion  of  Vaclav  Zygar- 
lowski,  the  circuit  Court  entered  a  rule  on  the  aooiety  to  show 
cause  why  it  should  not  ba  hold  in  contempt  of  court  for  failure 
to  co-ply  with  the  said  ordtsr  of  March  35,  1908.  During  August, 
1-.  09,  the  aooiety  ceased  doing  business,  and  in  N'ovenaber,  £909, 
a  receiver  MM  appointed  by  the  Superior  court  of  Cool:  county, 
&nd   all  EMtMy  and  other  property  of  the  aooiety  »aa  turned  over 
to  the  receiver.  .subsequently,  the  interpleader  suit  MM  trans- 
ferred to  aald  superior  Court,  and  on  Kovenber  Bf  101 I,  a  final 
decree  In  that  suit  MM  there  entered,  in  which  the  court  found 
that  said  na  of  |80d«  less  ||jQ  oosta,  belonged  of  right  to  Vac- 
lav ;:.ygarlowski  Mid  that  Um  aooiety  had  failed  and  neglected  td 
deposit  said  sun,  Mi  directed  by  said  order  of  Haroh  B6§  1998j 
and  the  court  decreed  that  said  Vaclav  ,'ygarlows*  i  recover  of  the 
society  the  suta  of  £490  and  have  execution  therefor. 

Counsel  for  plaintiff  here  contends  that  the  finding  and 
judgment  of  the  trial  court  were  erroneous  because,  under  the 
facta  and  oirounatanoes  disclosed,  the  defendants  are  personally 
liable  to  the  plaintiff.  Counsel  states  in  his  printed  brief  and 
argument  that  he  does  not  contend  that  th«  defendants  "intended 
to  injurs  the  plainti'f  or  to  wrongfully  convert  hia  rsoney",  and 
counsel's  argument  is  that  the  defendants  should  be  held  personal- 
ly liable  MMMMN  they,  instead  of  themselves  depositing  the  raoney 
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into  ftOur%a   paid  the  MMM  ov<r  to  an  irresponsible  agent   (a.^ii 
attorney)   #;.o  oonverteti  the  asffl©  to  fell  own  uee,  whereby  plain- 
tiff lewt  ti  a  nasty* 

V«  d.re  of  the  opinion  that  the  finding  and  juAgmmt  tfere 
proper*     Pin  ir,  tiff  'a  claim  aras  for  da-rjages  for  (ha  conversion  of 
the  BOMf  »f  gfeft  defendants.     It  doea  not  appear  that  they  oon- 
vorted  th*   MOnvfn   or  that  they,   or  any  of  than,  received  any 
benefit   fro1--  fcjw  ~!er.<?y.      It  AMM  appear  that  they,   ass  rstnlater- 
ial  officers  of  the  society,   *ithi>r  paid  or  oauagflto  b©  paid  the 
iaor»y  to   uui.i  attorney  under  the  expreaa  directions  of  tho  govern- 
ir..-  l-'C'iy  of  the  weeiety  -  the  executive  council,   and  *e  do  not 
thin'?    thoy   should  be  held  poroon^lly  liable  for  the  tort  of  oald 
attorney,   whora  tho  society  sade  t%*  agent   to  pay  aaid  -toney  into 
oo  rt.      {10  oyo.  9m$  9»1)« 

,;u.i,;T.ont  of  the  Municipal  Oourt  if  affirmed. 

AFFTF    •-.••. 
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plaintiff  in  ttmor,  )   error  to 

*»«  )       IXtXfAL  OOUBf 

«$*•  )  OK  I  .:   , 

Defendant  in  ^rror.  ) 


The  plaintiff,  Joseph  InwiTr,  corarsenced  an  action  of 
th  fourth  «la*a  in  the  Municipal  Court  of  Chicago  against 
Martin  May wold,  defendant,  to  r^covor  the  sum  of  |$SQj  Olftlfiteg 
to  b<s  duo  plaintiff,  as  a  real /estate  broken,  for  coiriHleoiona 
for  procuring  ft  purchaser  for  certain  real  estate  owned  by  de- 
fend a;- 1  a:vi  nituated  in  Chicago,  Illinois,   Che  case  was  tried 
before  the  court  without  a  Jury,  resulting  in  a  finding  and 
juignent  in  favor  of  the  defendant.  Plaintiff  by  this  writ  cf 
error  ftftilra  to  reverse  the  Judgment, 

The  facts  ar»  substantially  as  follows :   Plaintiff 
was  engaged  in  the  real  estate  brokerage  business,  ft«  Joseph 
BtMftl   Go,,  at  -o.  9M  >:ilwaukee  avenue,  Chic  a  o.  He  wae  duly 
licensed  as  a  rftftl  estate  broker.   In  ;>ay,  1  10,  the  defendant 
liaWd  hi-  said  Ohio  ago  property  for  sal©  or  exchange  with  the 
plaintiff.  Karly  in  April,  1911,  plaintiff  ehowed  the  property 
to  one  John  jwatik  and  Intro  diced  Swatik  to  defendant.  Gwatik 
off ers  I  to  trade  a  far^,  which  he  clalned  to  own,  in  Starke 
county,  Indiana,  for  defendant's  property.   After  MM  negotia- 
tions .;watik  and  defendant  signed  a  contract  on  April  1C»  1  11. 
.hi a  contract  was?  drafted  by  plaintiff.  &$   its  terns  Gwatik 
u.jrood  to  convoy  his  Indiana  farm  to  deferjdart  by  warranty  deed 
ttcm   5;irrs.self  taA   wife,  and  tho  defendant  (a  bachelor)  agreo-J  to 
convoy  by  warranty  deed  hi  a  Ohio. 'Ago  property  to  Osvatik.   It  was 
provided  in  tho  contract,  as  a  part  of  the  consideration  thereof, 
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that  each  party  should  "provide  for  the  u*«  of  the  othor  within 
10  day:  fro:  the  date  hereof  proper  abstract:*  of  title  to  the 
property  hereby  agreed  by  then  to  be  conveyed,  e  e  ufaovlag  good 

and  sufficient  title  to  th©  uano  in  the  grantors";   that  time  was 
Of  the  essence  of  the  contract:  that  each  party  should  pay  hie 

oomtaalono*  attorney*;*  fees,  and  all  other  cost;?  Incident  to 
hi«  part  of  the  negotiation?   that  3watik  Should  pay  to  plaintiff 
$200,  and  defendant  should  pay  to  plaintiff  JfloO,  aa  brokerage 
fees,  end  that  *Oaoh  one  la  to  pay  the  above  oonral salon  to  -Joseph 

H&2&  iSiii  iS.  Qonau^mtevd,,^  it  further  appears  from  the 
evidence  that  plaintiff,  at  3watik'o  request,  sent  the  abstract 
of  the  Indiana  property  to  an  abstract  oonpany  at  Knox,  Indiana, 
to  be  continued;   that  the  eaase  was  continued  down  to  April  19, 
ID  11,  aa  shown  by  the  certificate  of  said  abstract  company  of 
that  date;   that  on  April  84,  lvll,  plaintiff  delivered  said  ab- 
stract, a*s  c  continued,  to  the  attorney  for  defendant  for  exam- 
ination?  th/.t  aaid  attorney  found  upon  such  examination  that 
aaid  abstract  did  not  aho'tf  title  to  the  Indiana  property  In  Owatik 
but  In  one  ::voth,  and  00  informed  plaintiff  and  returned  said 
abstract  to  plaintiff  |  that  on  i.^ay  l,  1911,  Swatik'a  attorney 
exhibited  to  defon-iant's  aald  attorney  an  instrument  purporting 
to  bo  the  original  deed  froa  Gvoth  and  wife  of  aaid  Indiana  prop- 
erty tc  "John  avatik  and  BVO  Jvatik  his  wife  and  the  survivor 
of  then  as  joint  tenant;!  and  not  as  tenants  in  com"" on",  dated  and 
aoknowlodgotf  January  17,  1011,  WA   recorded  by  the  recorder  of 
said  Star**  county  on  January  SO,  IP 11 J   that  on  Kay  8,  if- 11, 
plaintiff  again  dellverort  tc  defendant's  attorney  eald  abstraot 
of  title,  00  certified  by  aaid  abstraot  oowpany  M  of  April  IP, 
If  Hi  in  tbiOh  abstract  a  page  had  been  inserted,  purporting  to 
•boo  the  a«  I   ttanafor  fror.  avoth  to  Jvatik  and  tfife;  that  de- 
fendant' a  attomoy  thereupon,  after  examining  caid  abstract  with 
aaid  laoOftOd  BOgO,  1 1  if  01  0)011  plaintiff  that,  aa  no  additional 


cert  1  float©  of  the  abstract  oonpany  aooor.pavied  the  abstract, 
he  was  unable  to  tell  by  whoa  said  page  had  beer,  inserted,  and 
that  be  could  not  ta'-e  said  abstract  afs  a  proper  or  merchantable 
abstract  under  said  contract  of  April  18,  1  11?  and  m1«  attorney 
theraupon  returned  said  abstract  to  plaintiff,  it  doea  not  ap- 
pear that  either  plaintiff  or  Sffatlk  at  any  subsequent  tine  eub- 
nitted  elth  r   to  d«fendttnt  or  ft«f«nft«ntf«  attorney  any  further 
or  ar^r-do.'  eft* tract.  A  few  days  after  said  'ay  S9  i;dl,  John 
tomtit  and  wit*   exeouted  their  warranty  deed  to  said  defendant  for 
aaid  Indiana  property,  and  tendered  the  same  to  the  defendant, 
but  it  MM  refused. 

It  appears  fron  MM  "gtirtfc—Wlt  of  facta  and  law*  signed 
by  tha  trial  jud««  that  the  court  hold  In  substance  that  plain- 
tiff, tmftar  the  terau  cf  eaid  contract  of  April  i£j  1911,  could 
net  recover  any  conni  si  a  ion  of  defendant  unless  a  "proper"  ai  a  tract 
was  furnished  fttfiMflmt  "within  18  days",  as  specified  in  eaid 
contract,  that  a  "proper*  abstract  had  rot  been  furnished  within 
t  it  tine,  or  at  any  tine,  and  that,  therefore,  plaintiff  mm  not 
entitled,  to  r^oov.sr  any  earnaiisalon.   J<'urtherrJor3#  it  appears  fNW 
th  ewtdoaQt  that  plaintiff  t&wmUt   drafted  tho  contract:   t&at  it 
wae  thorein  provided  that  plaintiff  should  be  paid  a  stipulated 
aun  by  defendant,  as  Bffwrt— lOtm$   "when  the  deal  Is  consummated" , 
«Rd  that  fi.r  the  rwiii  disclosed  by  tho  evidence  the  "deal" 
was  rot  consummated.  "Where  tho  contract  Is  such  that  the  ri^ht 
of  the  broker  to  compensation  la  nade  dependent  upor  the  actual 
conauia-:  ati  on  of  a  sale  or  the  paynsnt  of  the  entire  purchase  ncney, 
a  fulfilrent  of  those  condition  is,  of  course,  a  prerequisite  to 
hla  right  to  recover  compensation" .   (23  i*oy.  Law  -2nd  h:d.-  p. 
018 J  lnhw  on  Agency,  oec.  996%     Mallard  v.  ;hfla,  181  111.  App. 
1S9,  VS9*) 
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Cur  oonoluaior  is  that,   urxior  the  facta  of  thia  o&oo, 
UM   Mn&lttg  and  JtidfiBWmt  or  tb«   trial   court   *or»  fully  warranted 
by  the  evldenoa  and  tha  la*,   arid   the  fftSgnant  of  the  femlolyal 

Covirt  i«a   accordingly,   afflr-vsi. 


188  P   I  'HB  -JTATii 

0»  XtLISOIfi,  j        SJ^Cfi    "O 

Defendant  in  Krror, 


/ 
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.  HUH1CIPAL.  COURT 
vs.  ) 


Plaintiff  in  £rror. 


> 


.  '  '  -  *oa  xoa  i  opxxios  o 

On  January  16,  1<<13,  there  MM  filed  in  the  ■■'unioipal 


Court  of  Chicago  Um  oownlRint  of  Keien  .  Melon,  vendor   emotion 
1  of  UM  "Act  oor.carnin^  Bastardy"  and  section  m&   of  the  vuni- 
olpal  Court  Aot,  in  which  aha  alleged  that  on  December  86,  1918, 
she  m  delivered  of  ■  wale  child  in  the  City  of  Chloago,  which 
ohild  by  las  would  bo  deemed  a  bastard,  that  when  she  was  so 
delivered  aha  was  and  still  ia  an  unmarried  woman,  and  that  John 
aohlalg,  plaintiff  in  error,  of  Chicago,  cook  oourty,  Illinois, 
is  the  father  of  said  ohild.  Accompanying  the  complaint  was  an 
affidavit  algSMti  by  her  that  the  natters  and  things  alleged  were 
true  in  eubatonoe  and  in  fact.  The  Jurat  mm  algnad  by  the  clerk 
of  lha  municipal  court,  but  th©  seal  of  the  court  was  not  attached 
thereto.   Tha  oonplalr.t  did  not  boar  the  indorsement  of  a  Judge 
of  aald  CM  urt  that  ha  Mai  examined  tho  oostplaint  and  MM  satis- 
fied that  a  warrant  should  iaous,  etc. 

On  the  sasTis  day  an  order  was  entered  of  record  in  said 
ocurt,  in  which  it  was  act  forth  that  the  relatrix,  Helen  Kleioh, 
had  pr»ean%ad  her  said  complaint  under  oath,  that  the  presiding: 
judge  had  examined  the  complaint  and  under  oath  the  person  pre- 
eontinf-  th«  MMM>,  that  ho  was  satisfied  that  there  MM  probable 
cauce  for  filing  the  saire,  and  that  the  court  wao  fully  advised 
in  the  preralees,  and  in  which  the  court  ordered  that  leave  be 
given  to  file  la*  complaint  Instantor,  that  a  warrant  bo  issued 
for  the  arrest  of  plaintiff  in  error  and  that  he  be  held  to  bail 


■ 
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iv   t:  e  »un  of  $1X00.  The  warrant  was  Issued  and  plaintiff  In 
error  *&t  arrested  and  brought  into  oourt  on  the  following  day. 

It  appoaro  from  tho  transcript  of  the  record  that  on 
January  17,  1-13,  the  plaintiff  ir,  error  was  arraigned  and  pleaded 
not  guilty  to  the  charge;   that  he  ©looted  to  waive  a  trial  by 
jury  and  executed  a  foraal  waiver  in  writing  thereof;   that  by 
agra«mant  In  open  court  the  cause  was  vubciittod  to  the  court  for 
trial;   that  tho  court  found,  and  entered  }tftd0MBt  on  the  finding, 
that  plaintiff  in  error  van  the-  real  father  of  said  baatard  child, 
born  on  i>eoo»b$r  S%  1$3£|   that  the  court  further  adjudged  that 
plaintiff  ir  error  pay  to  tho  clerk  of  aald  court,  for  the  sup- 
port, maintenance  tag  education  ©f  said  child  the  eura  of  $8tt09 
in  oert&ir  installments,  at  certain  fisted  times,  until  said  Judg- 
ment ma  fully  paid,  -  the  aura  of  $88  to  bo  paid  inetanter,  and 
that  plaintiff  in  error  be  required  inetantor  to  give  bond  with 
sufficient  eecurlty  In  the  aura  of  §110pto  secure  said  payments, 
and  that  ir;  default  thereof  he  be  MM&ttadl  to  the  aook  county 
Jail,  etc.  And  it  appearing  that  it  was  demanded  of  plaintiff  in 
error  that  fen  give  such  bond  and  that  he  neglected  and  refused 
a*  to  do,  without  showing  any  sufficient  cause,  the  court  further 
ordered  that  he  be  placed  &r>d   kept  In  aaid  Jail  until  he  should 
comply  .vith  said  judgment  order,  or  until  h©  should  be  otherwise 
discharged  fey  due  course  of  law.   It  is  sought  by  this  writ  of 
error  to  reverse  the  Jud/sjaent. 

..  points  are  urged  by  counsel  for  plaintiff  in  error 
as  reason  for  a  reversal,  (l)  the  seal  of  the  municipal  aourt  Is 
net  attached  to  tho  jurat  signed  by  the  al-rk  of  said  court  accom- 
panying said  oowplaint,  and  (2)  the  complaint  does  not  bear  the 
indorsement  of  a  judge    of  M&4  court  to  tho  effect  that  he 
examined  tho  soraplaint  and  MM  satisfied  that  it  ahould  be  filed, 
ao  provided  fey  section  27  of  the  i-unioipal  Court  Act. 
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ft  do  not  think  thero  lo  any  wit  in  t!  e  first  conten- 
tion.  ,iv<  ;jo-:>!>lair;L  purports  na  its  face  19   have  boon  aworn  to 
by  the  rolitrlx  before  the  dark  of  said  court.   Jho  clerk  ap- 
pears to  have  cloned  th»  jurat*  .;?e  had  power  to  administer  tho 
oath.   (j«3.  l,  Jhap.  101,  Hurd*e  ,:tat.  Ill,)  The  order  of  the 
court  cnt&rou  or  January  lo,  1913a  diacloee,i  that  the  relat*lx 
presented  h&r   complaint  "under  oath*.   In  thio  ..tate  the  jurat 
of  a  notary  publlo  to  affidavits  raade  before  hini  in  tho  county  of 
hi  a  residence  need  not  ho  authenticated  by  hie  notarial  seal. 
Uchasfijr  v.  \ienzel,  IBS  111.  4'30;  Stout  v.  3lattoryf  ir»  111. 
108*)  atm  it  le  tho  law,  generally,  that  "an  affidavit  sworn  to 
bafpra  tho  cler<:  of  the  court  in  which  it  la  to  ba   used  need  not 
bear  the  olurk'e  seal."   (2  Cyc,  ss. )  in  pox  v.  starn,  170  ill. 
448«  440f  it  is  eaid:  "It  h»3  beer  frequently  held,  both  in  thie 
>tate  and  Hi ■Ullnrilj  that  aff Id'vVlte  for  attachsw>nt  are  not  void 
because  Uta  clerk  Of  officer  failed  to  affix  hie  signature  to  the 
jurat."   i-'ur  therefore,  the  defect,  if  it  be  one,  la  a  raero  formal 
defect,  one  which  doe©  not  ga  to  the  taorite  of  the  question,  of 
the  guilt  or  Innocence  of  plaintiff  In  error,  &m   it  cannot  be 
fcft]  m   afoaxttaga  of  for  the  flrat  tlnsc*  In  this  court.   (People  v. 
Peroa^  \9\   111.  App#  833,  368.)  If  the  alleged  defect  had  been 
called  to  the  attention  of  the  court  or  the  attorney  representing 
the  people  before  or  at  the  trial  the  corspl&int  could  have  been 
amended.   (?oople  v.  ■;*ro.enbqr&,  Vt&   ill.  App.  ,V-o,  S08|  Trultt^ 

h'ur  do  we  think  there  is  any  as&rit  in  counsel  ♦o  second 
contention,   .fhilo  the  cospla'nt  does  not  bear  n.r\?   indorsement  of 
a  jud.<re  of  -aid  court,  it  appears,  from  the  order  entered  of  record 
en  January  i~,  if)  13,  that  the  presiding  Jud^e  examined  the  complaint 
and  alao  examined  under  oath  the  relatrlx  and  wao  satleflod  that 
thero  waa  probable  cause  fo*  filing  the  complaint.  And  this  ie 


. 


•ufttoiort   in  Hit*  court  whore  the  point,  la  hero   for  tho  first 
tin*  ralead.      (People  v.    iroenborr:,    172  111.  App.   3d0,   »3fi? 
BfjBKli  v.  BtJBMBii  Wf>  111.  App.  54S«) 

KlM   Judgment  of  the  '."unicipal  Court  ia  accordingly 

afrirrvjd. 
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fttfeafeat   In  i-ror,      1  -     brrqb    fQ 

) 
VS"  j  tOORT 

Plaintiff  in  imr,      f  °*  «*«•<»• 

[         nu  warxoi   hudub  mciverks  raj  of»iob  of  ms  goats. 

On  -rob  94,    1918,   an  lafO^MoB  signed  and  Bworn 

F  Laura  K,W  *.as  by  la*w  of  iurt  filed  te  »*  "unicipai 
rt  of  ;hi.wo,  Sm  abloh  it  wtdtOX+sea  that  *vdward  „ar;Jt 
lata  of  the  said  Git?  ««**«f**ef   to-wit,      on  the 

«Ti      •    >    I    tt/«  tl»  Oit,  of  CM***,  afore- 
■***'  *•*■  **»*  *  Ktopm  Kara  and  stywn*  ard  Margarat 

and  Mr  pm*m  alnyi  children,  did  neglect  to  re**,, 

the  conditio  «hi^  rendered  ^ici  Mror  ohii.iren  a,:^wt, 
though  ***«  eo   to  do,"      The  irjfcraation  .aa  filad  under  art    r, 
virtu,  or  Seotioc  «&  b,    a*  Chapter  si,  of   the   lUtnoi,  ,«Vi.od 
Btatutae   Card's  8t*»,   |»18f  P.  m)-     A  caple,„  wa{9  lssu@d  ^ 
Bd«erd  vere,  the  defendant,  m  arrested,     fta  wm»  arraigns!  and 
pleaded  not  guilty,     on  Aprtl  Bf    1918,   a  trial  wa*  had  before  a 
jury  fee  return  .  *****  fJ^,y  ,   ^  lp||x||  ^  ^.^  ^ 
form  aa  ch.r-od  in  th-e   information,'   and,   attar  the  defendant'. 
WUflM   for  a  «.  trial   ml  in  arrant  of  Judgment  had  been  over- 
rule,  r  .  >,.urt,  h,vin,v  heard  the  cvider.ee  "touofala*:  the  oircu*- 
atanooe  Mia  financial  ability  of  Om  defendant  and  having  duly 
I       *8*4  said  olrouBatanoo*  and  financial  anility,'   adjudged  that 
Utt  Aafeadaat  pay  to  hie  Ufa,  Hery  ^rc#  for  btip  uae#  the  flijH 
of  CIO  weekly  en  SHMrttty  of  a**  ».**  for  the  period  of  on,,  y*ar 
t**m  data,    ttet  defendant  be  given  leave  to  Setter  into  a  NMpll- 

HOI  of  |e00  payable   to  the  pccpl*   for   the  use  of 
aald  wife,   el  to  auretiea  to  be  approved  by  the   court  and   oondltlonad 


aaaording  to  la*  in  auoh  oaaaa,  and  that,   in  |aaa  the  defendant 
rtto  auoft  raoo^iaanoa  and  the   isar.*  ba  approval   us 
aftiv,>  I  Ifoft&nnt  be  ralaa  «:r.    fro*   BUatndy  or  probation 

?or  '-  roar  frow  data*  fondant  presented 

atsoh  raoogniatanoa*  aondltionad  that  tha  infan&ant  should  arnica  hie 
p*ra<  00  In  court  ahanavar  ordarad  by  ths  court    >o  to 

Cron  data  and  should  not  make  default  in  said 
pajnsentj  .••  or  aaoh  vaal  during  said  paarj  and  tha  court, 

after  approving  said  rooognlnBtnao#  ordarad  that  he  be  released 
from  custody  or,  probation  for  tha    tpaoa  of  ana  year  fron  said  date. 
Tha  dafendant  by  thla  writ  of  error  aoolca  to  reverse  tha  jhtdgnant* 

Iha  criy  paints  hara  i  ■•  son  aaal  for  dafandant  *re, 

(l)  ths  dafandant  did  r  .     ,  y ,  ry  trial  aa  guaranteed  by 

tiie  Sanstitutlen  of  thfl  Stata*   In  (hat  a  nana  appears  aaong  tha 
Brora  aho  slgnad  the  vordiot  anion  dose  not  appear 
menf  *  "  tha  juror:?  Inpanalad  to  try  tha  cause,   {2) 

t      trial  0  art  awod  in  tha  natssar  In  anion  it  oonduoted  the 
trial  shila  defendant *a  sltaaaa  ttaOloalcay  was  on  tha  stand*  and 
{3)  that  tha  ?ordlot  ia  ipertod  by  the  arldan*a« 

as  to   tha  first  point,    it  appear-  ff»on  thfl   transcript 
roaord,  originally  fllad  in  this  court,   that  tha  nana  of 
one  of  the   Juror.*  ir?tpanoied  to  try  tha  aatiaa  was  B'**»    J.    ^aier-son" , 
ahlla  the  nana  of  ana  of  tha  J  .rors  who  aiajnad  the  verdict  aaa 
"•«    Sp   Peterson".      After  the  written  brief  of  counsel  for  defend- 
ant had  been  Bava  filed,   in  which  thie  point  aaa  raised  and  argued, 
counsel   for  the  People  by  leave  of  court   filed  an  additional  trans- 
cript in  abldh  the  Judge  who  tried  Iha  caaa  certified  under  hla 
hand  and  seal   that  he  had  axasinod  the  record  of  said  court  and 
the  original  verdict  as  rendered  ramatnittig  on  file  in  aald  court, 
anl   that   Iha  nana  of  *:;.    -J.   Pntaraon*   appeared  aa  one  of  the 

jurora  aha  atgaad  said  verdict.    There   is,    therefore,    no  merit 
in  the  contention  of  counsel. 
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Ao  to  tho  aooond  point  It  la  oontandad  that,    nhile  S#- 
fsn&ant'a   i'.ltnGus,    .^ov-Ioakoy,    «u«   boing  axaciirjad  by    tha   attomoy 
for  &ofanAont«  tha  court  so  aaJatd  oarbfcin  iue&tionff  or  tha  wit- 
oaaa  and  ao  oontroXlod  bia  asaolnation  that  the*  dofordant  saa 
prejudiced,    itj   that    tha   b<i ■•  •>    fcoi&Od   to  oa£»t  &  dcubt  upon  hll 
t©<;ti"!ony.     Sbilo*  ordinarily,    it  ic  not  good  practice   for  a 
ptfoalding  $ittlgo  to  examine  wltxtoaaoa  at  lotsgthf   and  .vhile  ha 
should  exercise  espscl^l  oara  that  nothing  ba  said   by  hJUa  to  the 
prejudice  of  aitho?  party,    (ou:nn  v.   Pflonlo.,..  178  111.    588}     r>oople 
v«    £;^t.  860  -XI.   SS|    '   )   W  apa  of  tha  ©pinion  that  in 
thl    aaaa,  under  the  olpoiiBist&Boaa  aa  tiin£oaod  fror.  the  record, 
tha  oo'virt  ii-.i  not  ooraait  anoh  ua--iror  aa  varmmta  a  ravar^a)  of 
tha  ittdgaant*     te&  io  So  not  thin>.  that  tha  aourt  ivpod  in  ro- 
fu..-;in:-*  to  allow  the  vltnaos  tc  produce  aoftolia  receipt;*  for  cer- 
tain ttonoya  ahiOh  bha  ■  vtnaraa  toottflad  ho  had  giroa  tha  Aofonft- 
urt,  and*  undos*  tha  9irotffiotaxiooa«  in  directing  tha  oltnooo  to 
StOmva   -■■■■   atondU 

A*  tc  the  third  paint  aa  cannot  uay,  after  ft  careful 
reading  Of  tha  transcript,   that  tha  verdict  la  net  supported  by 
tha  «v id on a©. 

Accordingly  tha  judgment  of  tha  SfUBloipel    .Jcurt  lo 
affirmed. 


160   -   19539. 
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Plaintiff  in  ,rror.        )  IOa0O# 

.  d     ic,  asxnua  dkliv  ■  .  ,:T# 

AH  information  was  filed  in  the  ffiunioipal  Court  of 
Chicago  in  which  it  m*   allied  that  on  April  S,  1»3S9  Joseph 
Berg,  defendant,  drove  a  *?otor  vehicle  upon  a  public  highway 
in  the  city  or  Chicago,  at  a  apeed  greater  than  mi  reasonable 
and  proper  liavin^t  regard  to  the  traffic  and  uoe  of  the  »ay  or 
•ft  aa  to  endanger  the  life  or  lircb  or  injure  the  property  of 
any  person,  and  that  said  defendant  did  propel  hie  automobile 
upon  the  streets  of  Chicago  at  a  speed  in  excoaa  of  1ft  nlleo  per 
hour,  lr.  violation  of  aection  10  of  the  Motor  Vehicle  law.  The 
defendant  was  arreated  and  pleaded  not  guilty.   aubnequontly  a 
trial  waa  had  before  a  Jury  who  returned  a  verdict  finding  the 
def intent  "guilty  in  mmamr   and  tin   m  charged  in  the  informa- 
tion," and,  after  defendant »o  notions  for  a  new  trial  and  in 
arrest  of  judgment  were  overruled,  the  court  entered  judgnort 
^   upon  the  verdict,  and  further  adjudged  that  the  defendant  pay  a 
fine  of  frs  and  ooate  of  suit,  and  that  in  default  of  such  pay- 
ment he  be  »oaaltt«d  to  the  B«UM  of  Correction,  etc.,  and,  it 
appearing  that  this  writ  Of  error  had  been  sued  out,  the  trial 
court  admitted  the  defendant  to  bail  and  released  him  fron  cus- 
tody pending  the  disposition  of  said  writ. 

OR  the  trial,  John  P.  Holland,  a  police  officer  in  the 
employ  of  the  City  and  assigned  to  duty  in  the  raotor  cyoln  squad, 
teatlfied  on  behalf  of  the  People,  in  aubatanoo,  that  about  7 tin 


■ 


■. 


o ♦clock  on  the  evening  of  April  %  loir?,  he  arreted  the  de- 
fendant at  thy  oomur  of  Diverse/  Ooulovard  and  Dlveraey  uourt, 
public  streets  In  Enid  city;   that  dofon-lart  drova  a  five  passen- 
ger ttfttoseMle  along  and  upon  said  rtiversey  boulevard*  from  Ash- 
land  ivmi  to  Jouthport  avenue  at  the  rate  of  Z9   nllea  per  hour, 
and  from  otuthport  avenue  to  sai-i  diverse/  dcurt  at  the  rate  of 
80  nilo3  per  hour;   that  thia  «a»  in  a  residence  district  In 
Mi  :  city;   that  the  automobile  waa  a  touring  oar  and  not  an  ambu- 
lance;  that  there  waa  one  passenger,  n  physician,  in  the  autotw- 
bile  be -tides  the  defendant,  and  that  at  th*>  ti-<e  there  »aa  not 
rauoh  traffic  on  said  uiveraey  .'boulevard. 

At  the  conclusion  of  the  testimony  of  thia  witness  the 
People  rest-;-.:.:',  their  case,  whereupon  the  defendant  MWUfl  for  a 
directed  vsrdict  Iti  his  favor  which  wot ion  »an  denied  by  the  court, 

section  10  of  the  otor  vehicle  Act  (approved  June  10, 
T'll;   in  force  July  1,  1911)  provides,  inter  alla^  that  no  poraon 
ahull  drive  a  motor  vehicle  upon  any  public  highway  in  thia  State 
*at  a  speed  greater  than  ia  reasonable  and  proper  having  regard 
to  the  traffic  and  tha  use  of  the  way  or  so  a©  to  endanger  the 
life  or  limb  or  injure  the  property  of  any  person, *  and  that  if 
the  rate  of  speed  of  any  no tor  vehicle  operated  on  any  public 
highway  in  thia  State,  "where  tha  99X0   passes  through  the  residence 
portions  of  any  incorporated  city,  town  or  village,  exceeds  fif- 
teen (15)  miles  an  hour,"  such  rate  of  speed  "shall  be  prlT3a  facie 
evidence  that  the  person  operating  such  motor  vehicle  e  e  is 
rum-ir:  ut,  a  r&t«s  of  speed  greater  than  ia  reasonable  and  proper 
havirv:  fflMNI  to  the  traffic  and  use  of  the  -way  or  so  a*  to 
endanger  th*  life  or  linb  or  injure  ths  property  of  any  person. * 
Section  IB  of  said  Aot  provides,  inter  alia,  that  the  person 
violating  the  provisions  of  said  section  10  shall,  unon  conviction, 
be  fined  in  a  MM  not  exceeding  $aoo. 


. 
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unuor  the  toatiaony  of  the  polio©  officer,  Holland,  we 
think  that  n  priraa  facie  oaae  of  a  violation  of  said  section  10 
of  ©aid  Act  ^ais  Bjade  out  by  tho  Peopl©.  (People  v.  i.loyd,  17ft 
111,  A  pp.  "'"',  ?0.)  And  it  than  devolved  upon  the  defendant  to 
meet  and  OvOffooat  this  prlna  facia  OMM  by  conjpatent  evidence, 
(People  v.  LXoyd,  supra;  People  v.  ^urwalt,  lrm  111.  App.  567, 
■"'■■  »  M»adOlw>rofft  v.  People,  168  111.  86*  70). 

two  «lt«e©aee  toatlfled  on  behalf  of  defendant,  -  the 
defendant  himself  and  Dr.   nrolioh,  th©  physician,  who  wau  In 
the  autorcobllo  at  th©  tin©.  i\a©ir  teutimony  tra»  to  j£h«f  effect 
that  tiM  pfetf  of  ap©ed  of  the  automobile  varied  fr'ora  17  to  21 
Kileu  M«r  hour,  and  was  &t  jio  time  ir,  mm  of  81  mileo  p&r  hour? 
that  the  itreot  MM  ©l©ar  arid  no  on©  w&a  on  the  aide  ©treat©  or 
MM  SVOOOlng  owr  Diveraey  boulovardj   that  the  <{p«ed  m  ©lack- 
ered «h«a  the  autonobila  ©affie  to  the  street  intersections}   that 
the  pavement  MM  dry  and  in  good  condition?   that  the  automobile 
was  In  good  condition  and  equipped  with  "nobby  tread  tiros"? 
that  the  a-utewcbile  at  the  rate  of  apeed  it  MM  ,-,oi.r,~   could  be 
Vtepp«d  »t  any  tit.©  within  fron  15  to  88  feett  and  that  they  were 
going  to  tho  Lincoln  avenxie  barn©  whex'©  the  doctor  had  been  ■MB- 
MMMd  to  give  medical  attendance  to  a  wan  8mn  ban  -  had  been  In* 
jurod. 

it  will  km   noticed  that  both  the©©  ifitneaaea  testified 
that  tho  autonobil©  m  running  at  a  ©peed  grector  than  at  the 
rat©  of  1ft  relies  p©r  hour.  MM  it  MM  for  the  Jury  to  ©ay  whether, 
under. all  the?  facts  and  ©irouraatarcaa  In  evidence,  the  defendant 
waa  guilty  of  a  violation  of  the  otatuto  in  driving  the  automobile 
»at  a  BpOOfli  gMm%9t   than  waa  reasonable  and  proper  having  regard 
to  the  traffic  MM  the  MM  of  tho  way  or  so  as  to  endanger  the 
life  or  llab  or  injure  the  property  of  any  person,"  (People  v. 
gMJMjAtp  aupra;  People,  v.  Lloyd,,  aupra ?. ?.  ■■•  *•  are  not  diapoaod 


' 
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U  disturb  the  vcrdlot.  we  do  not  think  the  verdict  la  contrary 
to  the  evidence  fts  contended  by  counsel  for  the  defendant. 

Yhe  oo<  rt  instructed  the  Jury  orally.  This  V»a  proper 
pr.'.rtice  in  tho  discretion  of  the  court.   (:;>ec.  37  ur.iolpal 
Court  Act;   aggrtgg  v.  Pusey,  337  ill.  88«  58,  )  fetmsel  for  de- 
ftnAant  contend  that  a  certain  portion  of  that  Charge  wan  errone- 
ous and  on  this*  account  the  Judgment  should  b-j  reversed,  from 
an  examination  of  the  bill  of  exceptions,  we  do  not  find  that  tho 
attorr.sy  for  tho  defendant,  at  thy  cor  elusion  of  the  oharve,  ob- 
jected or  excepted  to  tho  charge  or  to  any  apecifio  portion  there- 
of,  p  9    ;uootIon  is  not  thorofore  properly  before  ue.  "An  ex- 
cept I  OB  to  ar;  oral  charge  on  the  whole  case  should  point  out 
specifically  the  portion  of  the  charge  objected  to.  A  general 
exception  to  the  whole  charge  is  not  sufficient*   *.('hls  io  the 
general  rale  i?:  all  appellate  courts,  a'hsre  the  practice  of  oral 
charges  or  instructions  prevails,  and  2.0  necooaary  10  prevent 
inadvertent  errors'. "   (Peoararo  v.  dalbarg,  M8  ill.  95,  97.) 
?'<>  EqHMCR  occurs*  to  us  why  this  rule  is  not  applicable  to  ft  pro- 
ceeding oi>ch  as  the  present  one. 

It  1«  further  con  ten- led  that  the  trial  court  erred  in  re- 
fusing to  give  to  the  Jury  two  written  instruct iono  aa  repeated 
by  the  defendant,  fihare   the  court  hmm   determined  to  charge  the 
jury  orally  it  la  proper  for  the  court  to  refuse  to  give  to  the 
Jury  written  instructions,   (  ortor.  v.  Puseyt<  899  111*  £'*,  54? 
Lepnan  v.  f?:iprl.'--iyera*  Liability  A-sauranoe  corporation,  170  ill.  4f|fci 
»   *f  BBBBI  v*  &£fiB3S3i  i;*°  Jil»  *pp«  li0»  iw») 

.'he  Judgment  Of  tho  Municipal  Qourt  la  affirmed* 
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.   This  la  a„/appaal  DM  out  by 
.y   the  appcliar  t,  Joseph  Sdward  HUUaJ  hereinafter  referred  to 

as  the  -iofendant,  to  revere  a  decree  entered  by  the  Superior 
Court  of  uook  county,  in  favor  of  the  appellee.  Villi**  »•  Jones, 
hereinafter  referred  to  as  the   complainant.   OoapUUwit'i 
S   bill  alla;-ee  that  on  February  7,  1910,  he  recovered  a  Judgment 
against  the  estate  of  Catherine  Joaea  Matthews  in  the  Probate 
i;ourt  of  cook  county  for  |S94«18  and  coats,  and  that  the  judg- 
BMRt  WU  etill  in  full  force  and  unpaid;   that  in  her  lifetime 
k   the  eaid  Matthews  m*   the  owner  in  feo  .1^1,  of  oertain  real 
estate  in  Ooov  county,  Illinois  (here  follows  in  the  bill  the 
description  of  the  said  real  estate);  that  prior  to  the  rendi- 
tion of  the  said  judgment,  but  after  the  indebtedness  on  which 
the  jud^rt  MM  baaedfawi  accrued,  and  in  the  lifetime  of  the 
said  Catherine  Jones  Matthews,  she  nade  a  pretended  conveyance 
of  the  Mid  real  estate  to  the  defendant  Joseph  Edward  Williams, 
her  son,  for  a  pretended  consideration  of  one  dollar?  that  said 
conveyance  was  not  a  real  one,  but  was  a  shan,  one,  and  «fas  made 
with  the  intention  of  defrauding  the  complainant  out  or  hla  juot 
I   demands;   that  no  consideration  was  paid  for  said  conveyance, 
and  that  the  said  premises  are  now  held  by  VUUana  for  the  pur- 
pone  of  preventing  a  levy  and  sale  under  orator1  s  judgment; 
that  aaid  ilUlUM  is  a  man  of  no  pecuniary  responsibility  and 
is  possessed  of  little  or  no  property,  other  than  that  m  fraudu- 
lently conveyed  to  hira  by  o&id  Catherine  Jones  Matthews;   that 
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after  the  death  of  tho  laid  Catherine  Joneo  Matthews,  Orville 
Jonee  «&s  appointed  administrator  of  her  estate  and  that  he  ia 
atUl  acting  ir.  that  capacity;   that  no  proparty  belonging  to 

the  MM  to  the  knowledge  or  possession  of 

the  said  adninletoatorg  and.  that  thore  Is  no  property  belonging 

-   aetata  from  which  tho  Mid  judjcnent  oar  be  realized; 
that  there  is  no.,  duo  unor.  iaid  Judgnent  $894*19  with  i-"tere<5t; 

th.l  the  said  preniaoa  are  encumbered  by  a  trust  deed  dated 
September  8S,  1907 »  executed  by  Joseph  B.  villians  and  wife  to 
Archie  J.  risdale;   that  the  said  trust  deed  wa^  given  to  se- 
cure a  note  for  ;e,000  due  five  years  after  date;   that  the  said 
trustee  has  a  first  and  valid  lien  upon  the  whole  of  the  said 
real  estate  for  the  whole  amount  of  said  indebtedness.  The  bill 
prays  that  the  conveyance  fro:  Catherine  Jones  Matthew*  to  Joseph 
S.  illllaeui  as  to  the  oor-plalnant  '".ay  be  set  aside,  vacated  and 
declared  null  and  void;   that  an  injunction  iB?*uo,  etc.;   that 
a  reeoiver  be  appointed,  etc.;  that  oorplatnant  nay  be  author- 
ized to  proceed  by  rit  of  fieri  facias  issued  by  this  court,  or 
by  proper  r.rccoedirgs  in  said  probate  Court,  as  may  be  deemed 
necessary.   .'.? taae**  were  filed  by  all  the  defendants. 

chancellor  heard  the  evidence  in  the  case  and  on- 
tared  a  decree  reciting  in  part;  That  on  February  7,   l  10,  the 
complainant  recovered  &  Judgment  in  the  Probate  Court  of  Ooolc 
County  against  the  estate  of  the  said  deceased,  Catherine  Jones 
Matthews  for  tho  sura  of  £594.13  with  costs,  and  that  the  said 
judgment  continues  in  full  force  and  effect  nnd   that  no  part 
of  the  sar>e  has  been  satisfied;   that  the  indebtedness  upon 
which  the  said  Judgment  was  rendered  existed  and  MO  duo  from 
the  said  deceased  to  the  complainant  prior  to  December  27,  1009 | 
that  on  December  Wf$    I906a  the  said  deceased  was  the  owner  in 
foe  simple  of  certain  premises  situated  in  Chicago,  Cook  Count* 
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Illinola,  ard  known  and  described  aa  Lot   7,  etc.;   that  said 
premises  wore  then  improved  with  a  throe-story  brick  building 
consisting  of  saloon  premises  on  the  first  floor,  living  apart- 
ment on  the  second  floor  and  two  living  apartnents  on  the  third 
floor  thereof,  and  that  the  said  first  and  third  floors  thereof 
**M«1  '.     r  vtal  value  of  }70  per  month,  and  that  the  second 
floor  wa  then  occupied  by  deceased  as  hor  dwelling;   that  the 
sal'-  pre*! see  v«o  than  worth  the  sum  of  $10,000;   that  being  so 
seised  and  possessed  a*  aforesaid,  the  said  deceased,  on  said 
December  S?$    I90d«  by  hor  warranty  deed  of  that  dato,  convoyed 
the  said  premises  with  the  improvements  thereon  to  the  defendant, 
Jo  ; -.h   ...  VilliMMj  which  conveyer ce  warn   duly  acknowledged  and 
recorded  on  the  dixy   of  the  date  thereof,  etc. ;   that  at  the  tira& 
Of  the  execution  and  delivery  of  the  said  deed  it  was  understood 
arid  agreed  ly  and  between  the  deceased  and  her  said  son,  .Joseph 
E,  Williams,  that  the  deceased  one  to  retain  possession  of  the 
second  floor  of  the  said  premises  and  mm  to  occupy  the  same  ao 
and  for  her  dwelling  place  and  was  to  reoeiva  all  revenue,  rents, 
including  alga  or.  the  side  of  the  building,  and  every  cent  coming 
from  |hi  MU  building  during  the  life  of  deceased;   that  on 
December  89 1  1900*  the  defendant,  Joseph  B«  Williams,  executed 
and  delivered  to  deceased  a  »r!ting  in  words  as  follows:  "T'or 
ar.d  in  consideration  of  the  deeding  of  the  property  known  as 
11'  0  feat  Lake  Street,  i  agree  to  resume  wcrtiiagea  of  $4,500,  and 
to  pay  iii.1  \r .tereat  on  same  together  with  all  taxes  of  same,  and 
I  further  agree  to   give  all  revenue  as  rents,  sign  on  side  of 
building  and  ©very  cent  coming  in  from  above  building  to  my 
mother,  ,<rs.  Oarrine  atthus,  as  long  as  she  lives,  all  checks 
to  ba  made  payable  to  hor,  to  do  with  as  she  thinks  bout. 

J.  K.  Williams   (  B&L), 

.Vitro  as: 

Johanna,  noilly." 


•eoree  further  finds  that  the  said  instrument  was  duly 
recorded  ir  the  Recorder's  Office  of  Cook  County,  Illinois, 
etc.;   that  from  L>eaenb<sr  87 ,  1906«  and  up  to  the  ti"!e  of 
her  death,  the  said  deceased  Jatherine  J one a  Matthews  con- 
tinued in  possession  of  the  second  floor  of  said  premise.-*,  and 
i  eoeived  and  enjoyed  as  her  own  property  and  for  her  o  *r  uae 
all  rente  and  inoonss  arising  from  sail  promisee;   that  the  re- 
taining by  the  deceased  of  the  oaid  beneficial  interest  in  the 
prsaisas  aforesaid  sas  part  of  the  consideration  for  the  con- 
veyance aforesaid;   that  at  the  tirse  of  the  eaid  conveyance  by 
the  dsosased  tc  tho  defendant,  the  said  deceased  had  no  property 
other  than  the  premises  above  described,  and  that  no  property 
or  effects  or   estatS  of  any  kind  bolon.irini;  to  said  deceased  has 
Odrce  into  the  h;md  of  the  said  administrator  of  said  deceased? 
that  thm-o  ie  nosr  existing  o'n   the  said  described  premises  a 
mortgage  occur! ty  in  the  nature  of  a  principal  note  and  trust 
deed  asourinr,  the  asm*  dated  September  21,  10Q?|  executed  by 
Joseph  S,  liUiasM  and  ;>-.tfe,  to  one  AVOhiS  0»  t'ladal  3,  and  which 
tru:;t  deed  io  recorded  in  the  Recorder'^  Office,  oto.;   that 
said  principal  note  is  for  the  sun  of  $5*000]   that  said  note 
and  trust  deed  are  held  and  owned  by  the  defendant  William  :\ 
naynes,  and  that  the  said  trust  deed  ia  a  first  valid  lien  upon 
all  of  the  said  described  premises  for  the  full  amount  of  the 
indebtedness  thoroln  mentioned,  and  that  at  the  tims  of  the 
execution  and  delivery  of  the  oaid  note  an d  tr;; »t  deed  th^  3aid 
R*fM)S  had  no  notice  of  the  right*  of  complainant  herein  and  is 
S  bgna  fide  purchaser  of  fens  above  described  premises  to  the  ex- 
tent of  the  indebtedness  secured  by  aaid  trust  deed;   "It  is 
therefore  ordered,  adjudged  and  decreed  by  the  court  that  the 
aaid  conveyance  above  described  and  being  the  deed  of  conveyance 
date'  Psosabsr  Wfg    190#»  executed  by  Catherine  Matthews  and 
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William  .attheurs,  to  Joseph  Kdward  v.'l  lliart;a,  conveying  the 
premises  above  described,  and  which  deed  was  recorded  in  tho 
i.ecorder'o  office  of  th*»  said  ,;ook  Bounty  on  the  day  of  tho 
date  thereof  as  document  Ko.  5971068j  be  ani  the  nans  la  hereby 
vacated  ar.d  get  aside  and  declared  null  and  void,   #  ■«  *»  It  is 
further  ordered  that  complainant  recover  hifl  ooats  in  thin  cause 
expanded,  art-  fat  execution  nay  issue  therefor." 

■  .  in  iTioa  soawlah  db&xvss  „?inio"  o.~  ?:;:-;  ooubt, 

■efendant  first  contends  that  the  oonpla inert  did 
not  prov->*,  by   competent  evidence,  that  tho  i*bt  0-  th-j  deceased, 
\rs   :r>  3  vat thews,  upon  which  the  Judgment  of  the  Probate 
..\-,-.l   *m  r  >  t.r^d  in  favor  of  the  complainant,  existed  prior  to 
the  crveyance  from  Catherine  Jones  . 'atthews  to  the  defendant, 
ph  ij.  Williams.  Ve   find  from  an  examination  of  th'.i   record 
that  the  complainant  made  proper  and  sufficient  proof  on  the 
point  in  que »tl<»« 

;efor  ant  next  contends  that  the  chaneailor  erred 
in  refusing  to  admit  in  evidence  an  account  filwi  in  the  Probate 
Uourt  by  Catherine  Jones  (a  former  name  of  life  deceased  Catherine 
Jones  Matthews)  as  executrix  of  the  estate  of  Hiohard  Jones,  de- 
ceased,  rhere  iu  no  serlt  In  this  contention.   The  obvious  pur- 
pose of  the  off  .r  was  to  show  that,  the  debt  upon  which  the  ,1ud.fr- 
mor.t  of  the  Probate  Conrt  was  rendered  against  the  estate  of 
Catherine  Jim**   KattlMHNI  and  in  favor  of  the  complainant  had  been 
in  fao'       0  the  complainant  by  the  deoeaosd  In  her  lifetime. 
HM  it>f»11(1HTlti  had  no  rif.ht  to  make  tnis  collateral  attack  on  the 
Sii5d  Ju<gMiTi1j  ar-d  tht  chancellor  ruled  so: rootly  in  ref;;3in??  to 
acl  .it  tho  evidence  In  question, 

i'he  dof-;?dart  next  contends  that  tho  chancellor  erred 
in  deoreei  -  that  the  conveyance  from  Gathr.r;ne  atthews  and 
ItlliM  l>nhi>»,  \\-r   husband,  to  the  defendant  Joseph  1,  Williams 


. 
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i   tha  aaaa)  It  hereby  vacated,  set  aalde  and  declarod  null 
and  void,"   the  position  of  the  defendant  Is  that  the  chancellor, 
iBJder  the  prayer  of  the  bill  and  under  the  finding  of  fact  in 
the  deor^e,  had  rot  the  pov/er  to  declare  the;  conveyance  void  in 
tgtOJ,  tliat  at  atoat,  the  a*id  conveyance  could  only  have  been  vacat- 
ed and  set  aside  a£  to  tha  complainant.   Share  is  merit  in  thic 
aonteatien*   /he  complainant)  in  the  prayer  of  hi  a  bill,  only  asfco 
"that  upon  a  bearing  hereof,  the  aaid  conveyance  including  the 
dea  '.  thereof  m  to  the  orator  nuiy  he  sot  aside,  vacated  and  de- 
clared null  and  void."  The  decree  rcust  conform  to  the  prayer  of 
the  bill.  lap;®   v.  Cuartlg,  18S  111.  580 1  Langlola  v.  people,  | 
PI.  tS«   Further,  that  part  of  the  decree  that  seta  aside  the 
BOWyanoa  la  based  upon  a  finding  that  the  conveyance  fee  a 
eonaftruotiva  fraud)  not  an  actual  fraud,  aa  to  the  complainant. 

lOOTOa  Should  therefore  have  vacated  and  set  aside  the  convoy - 
anoo  complainant,  only.   The  complainant  in.si:jtu  that 

thi  chancellor  «**  justified  under  the  findings  of  facte,  in  sot- 
ting eaide  the  conveyance  in_  totcy  and  the  case  of  hawser,  et  al» 
v.  KMB&a  10!  Ill*  508,  la  cited  by  his  in  support  of  hie  conten- 
tior:.   I»  tha  B*oa  cited  the  d#ore»  recite!  that  the  conveyance 
In  ajueetlen  lis  that  case  ama  null  and  void  an  to  thf  complainant. 
In  th-.t  case.   In  the  present  case,  not  only  does  the  decree  go 

d  tha  prayer  of  the  hill,  but  the  complainant  in  tha  bill 
httj  ad  -.it ted  that  the  defendant  Hayraea  has  acquired  a  valid  lien 
on  the  property  in  question,  under  the  truet  deed  executed  by  the 
defendant  -...llliana,  since  the  aXftCtttion  of   the  conveyance  from 
Sotharlna  Jonaa  Katthewa  to  ths  said  defendant. 

complainant,  with  BKMfe  earnestness,  inalata  that 
there  la  no  ctv:er  way  he  can  realise  or  hie  decree  in  thia  caoe, 
save  in  the  Probate  Court;   that  in  that  court,  under  the  preaent 
decree,  ha  My  start  proceedinga  to  soil  the  real  estate  in  quaa- 


. 
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tion    .0  ■otlofjr  bla  clfii;«#  but  that  If  thla  court  should  hold 
feto<    Qh&noollor   orve-.i  in  flOOJPtolrtg  thaw   fcfca   oor.voyaroe 
void   In    tot^   it  WOUld   loove   him  OlthOUt    any  remedy  to   ©n- 
fOKHM  lis   olain.      tfhlle  auoh  an  lirgHWflnti   cannot,   of  course, 
control  our  dooioloc  tn  the  point  ir.  luoatlon,  Bovortboioooj   .vo 
uz*©  iopol&od   to  way   tfMfct   mo  .i6  OROOlo   to  u  ree  with  the  oon- 
ptalnoant   that   the  effoot  of  our  daoialon  .say  be  to  deprive  hin 
of  the  po.ver  to  ©nforo#  his   claim.      90  see  no    :;ood  reaaon  why 
DO  oar.no  t,    If  ha  ao  dewires  &rd  if  he  tabes  proper  etapa   in  the 
pre.ivJtts,    enforce  hie  clairc  in  the  present  proceed irra. 

-or   the  error   indicated  the  decree  of   tfse   Superior 
Oourt  of    ;ook  County  will  be  reversed  and    the  oauae  will  ho 
remanded  for  further  proceedings  in  harmony  with  this  opinion. 

UaOHBE   B  ,  Q   BKJIASW®, 


445    -    18915. 

Appellee, 


M    HUGHITT,    Jr.,    DAVID* 
JBTOI8,   and  PRJtD  J,    JRPjrRis, 

Appellants. 


185I.A.  500 

CIRCUIT  OOURT 

OOOf     COUNT"/. 


-  OASS,  on  Kay  85,  ir>n,  the  appellee, 
hereinafter  designated  ft*  the  plaintiff,  commerced  a  BUit  in 
ftMW9.lt  in  the  Circuit  court  of  r,ook  County,  against  the 
L    appellants,  hereinafter  desisted  as  the  defendants,   he 
declaration  contalnod  the  ordinary  dammar]  counts  only:  with 
ieelaration  was  filed  an  affidavit  of  claim  to  the  effect 
that  the  defendants  were  indebted  to  the  plaintiff  in  the  sura 
-   of  tel»O.0»,   29m  defendants  filed  four  pleas,  first,  the  gen- 
eral issue:   second,  the  five  years  statute  of  Limitations t 
third,  nul  ttel  corporation;  fourth,  that  the  plaintiff  was  a 
foreign  corporation  doing  business  in  this  state  without  a 
M>  lloenso,  etc.  T*   the  second  plea  of  the  defendants  the  plain- 
tiff replied  double,  first,  that  each  of  the  causes  of  action 
did  accrue  within  five  years,  etc.;   second,  that  the  several 
causes  of  action  were  based  upon  written  evidences  of  indebted- 
ness in  writing,  and  that  the  action  was  commenced  within  ten 
ye&ro,  etc.   PC  the  fourth  plea  the  plaintiff  replied  in  effect 
that  it  IM  ft  foreign  corporation  but  that  it  tea  not  and  had 
not  bees  doing  business  ir.  the  3tate  of  Illinois.  The  defend- 
ants, with  their  pleoe,  filed  en  affidavit  of  defense  m  follows i 

•That  the  defendants  did  not  undertake  and 
promise  in  raaroer  and  for*  as  the  plaintiff  hoe  alloy- 
ed against  them. 

?h&t  ot\oh  of  the  causes  of   action  act  forth  in 
the  plaintiff's  declaration  accrued  raore  than  five 
years  next  preceding  the  commencement,  of  said  suit. 

.hat  the  plaintiff  ia  a  foreign  corporation,  de- 
ar,-; business  in  the  state  of  Illinois,  end  that  it 
had  not  complied  with  the  laws  of  th~,  e»ld  state  and 
that  it  had  not  complied  with  the  laws  of  the  State  of 
Zlllnola  In  reference  zo   obtaining  a  certificate  or 
license  to  do  business  in  aaid  state." 


The  plaintiff,  before  trial,  filed  the  following 
bill  of  particulars  In  the  case: 

■BE  3  ;:;,  that  on  the  VfnH   day  of 

July,  a.!;.,  1911,  there  was  riled  in  tho  office  of  the 
Clerk  of  said  Jourt  a  certain  bill  of  particulars, 
arhlch  bill  of  particulars  is  in  tho  words  and  fibres 
following,  to -wit: 

•and  H6*  oomes  the  plaintiff  by  Allen  z.    '.ills, 
its  attorney,  and  shows  to  the  court  that  ti  e  plain- 
tiff fa  a&ua-:  of  action  La  based  upon  a  claim  for  r.oney 
due  and  unpaid  aa  the  purohaoo  price  of  Ivraher  chipped 
to  aha  defendants  at  their  request  by  the  plaintiff  at 
or  about  tho   dates  hereinafter  specified  respectively: 
On  or  about  Jan,  :-;,  l-0o,  1  carload  of  lum- 
ber, generally  known  aa  car  siding, 
and  subsequently  received  by  aba 
defendants,  said  carload  contain- 
ing 14*  578  feet,  for  which  the  de- 
fendants agreed  to  pay  the  sum  of 

,80  por  thousand \Al... 

in  or  about  Jan.  17 ,  1908,  1  carload  of  lura- 
bor  shipped  to  the  defendants  and 
subsequently  received  by  then,  said 
lumber  being  generally  known  as  oar 
siding,  said  carload  containing 
Z7.fZ7"'   feet,  for  which  the  defendants 
promised  and  agreed  to  pay  the  axon,   of 

|S8«S0  per  thousand ftft?»8§ 

On  or  about  March  C9,  1006,  1  carload  of 
lumber  generally  known  aa  car  sid- 
ing, ahippad  to  the  defendants  at 
their  request,  and  subsequently  re- 
ceived by  thera,  containing  ii.%599 
feet,  at  ftt8»30  per  thousand  .   .   .   784,48 
On  or  about  '[ay  88g  1996|  1  oarloud  of  luia- 
b.r  shipped  to  the  defendants  and 
subsequently  received  by  there,  said 
lumber  being  what  is  generally  known 
as  car  sills,  said  oar  containing 
IS.  160  t9%\   at  $32.50  per  thousand  .   B9B»8fl 
Total iRSOSP1 

The  aaaa  was  tried  before  a  court  and  Jury  and  a 
verdict  was  returned  finding  the  issues  for  the  plaintiff  and 
assessing  its  dauago*  in  the  warn   of  |1S8S|   Judgment  *sas  ren- 
dered upon  the  verdict,  and  this  appeal  followed. 
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U  I  .  &A  D£L2  /  I  .  j  ■  | . 

that 
i'he  dQfir.aar.ta   insistAthe  evidence  shows  that  the 

plaintiff  is  a  foreign  corporation  doing  business  in  this 

State,  without  having  complied  with  the  otatute  of  this  otate, 

requiring  foreign  corporation  to  obtain  a  license  before  doing 

business  in  this  itate  and  that  therefore  the  plaintiff  cannot 

maintain  this  action.   The  plaintiff  -  engaged  in  the  lumber 

at  a  in  the  state  of  tfashington  -  adalta  that  it  is  a 
foreign  corporati  or ,  ard  that  it  has  rot  obtained  a  license  to 
do  buaiaaaa  i'"  ti  la  .itate,  but  it  inaloto  that  the  evidence 

ocs  net  prove  that  it  haa  beer,  doing  business  in  this  State, 
within  tba  meaning  of  the  statute  in  question.   :e  find  from 
the  evidence  that  the  plaintiff  had  no  places  of  business  in 
the  gtfeta  of  Illinois;   that  it  maintained  no  office  in  this 
State:   that  it  had  a  solicitor  in  the  city  of  Chicago  who  solic- 
ited orders  for  it;  that  any  orders  obtained  by  this  solicitor 
were  Bent  to   the  office  of  the  plaintiff  in  Seattle,  Washing- 
ton;  that  all  orders  wer  tahen  by  the  said  solicitor,  subject 
to  the  approval  and  acceptance  by  tho  plaintiff;   that  all  lum- 
ber sold  la  thin  State  was  sent  by  the  plaintiff  from  the  Stat'? 

:  IngtO?  direct  to  the  purchasers.  Certain  1  gutter-heads 
of  the  plaintiff  contained  the  following  printed  xrords,  "branch 
tffice,  1  47  <i'idnock  'ttock,  Chicago."  After  a  careful  o^aider- 
atior  of  the  late  oaoee  on  this  subject,  we  have  reached  the  con- 
clusion that  these  facta  do  not  prove  that  the  plaintiff  was 
doing  business  within  the  meaning  of  the  statute  in  question* 
(._hu  ..ehi^h  Portland  Cement  0ot|  v.  McLean,  845  ill.  5S6|   Inter- 
national :ext  .^oo:?  co.i  v.  ?lgg,  SI?  U.S.  91i   Pressed  Radiator 
Co.  v.  aurhes,  15  ill.  App.  86.) 

The  defendants  next  insist  that  the  plaintiff  did  not 
ship  all  of  the  lumber  contracted  for,  and  that  the  defendants 
thereby  Buffered  a  loss,  and  that  they  had  the  right  to  recoup 


- 


thfl  amount  of  the  aaid  loss  in  tbo  presort  proceedings.   Over 
t: e  objection  of  the  plaintiff  the  court  allowed  the  defendants 
to  introduce  evidence  in  support  of  thia  olain.  Tfat  defendants 
taslflt  that  the  proof  shows  that  they  vara  dajaagad  to  the  amount 

that  the  jury,  in  lta  verdict,  hns  allowed  then 
nothing  on  account  of  this  olaiu.   Assuming  that  the  def  -riant  a 
under  the  affidavit  of   morlta  filed  b£  then  had  the  right  to 
recoup  for  the  alleged  damages,  still,  we  are  satisfied  that  the 
evidence  offered  in  support  of  their  claim  waa  of  such  an  un- 
sutlsfactory  and  inconclusive  character,  that  the  Jury  was  justi- 
fied in  not  allowing  it.   Jut  it  would  seen  that  the  defendants 
were  not  entitled  to  make  this  defence.  The  present  case  is  an 
action  on  contract  for  the  payment  of  money,  and  the  plaintiff 
filed  on  affidavit  of  claim,  setting  out  the  nature  of  its  de- 
■aild  and  the  amount  due  it  fror  the  defendants:  and  the  defendants, 
in  compliance  with  the  statute,  filed  with  their  pleas  an  affi- 
davit of  rioritn  setting  up  the  defenses  to  the  plaintiff *a  ela 
in  this  affidavit,  the  defense  of  recoupment  for  the  alleged 
ftanaga*  la  net  stated.   L'he  defendants  thereby  waived  this  de- 
fence,  (gadlaon  v.  i  qrtuna  Effoa>  srewln^  g£*j,  168  ill.  App. 
8Tdf  878*)  it  follows  that  the  trial  oourt  should  not  have  ad- 
mitted (over  the  objection  of  the  plaintiff)  the  evidenoe  to 

are 

sustain  thia  claims,  and  the  defendantsAnofc  entitled  to  urge  the 

claim  i^  thia  court. 

:he  plaintiff  sued  to  recover  from  the  defondanta  the 
price  of  four  carloads  of  lumber*  Two  of  these  oars  were  ship- 
ped in  January,  1906,  ore  in  'arch,  1966 1  and  one  on  May  M| 
1900,   -he  defendants  claim  that  the  suit  of  the  plaintiff  is 
predicated  upon  an  unwritten  contract,  and  that  as  the  present 
•ttlt  was-  rot  co?ineno*»d  until  fay  BS«  lfll,  the  claim  of  the  olain- 
tiff,  as  to  the  first  three  carloads  of  lumber  ia  barred  by 
the  five  years  .itatute  of  Limitations.   It  appears  that  the 
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four  carloads  in  question  were  parts  of  two  ordera  given  by 
the  defendants,  and  it  further  appears  that  at  the  tine  of  the 
la.-st  shipment  neither  of  tho  two  orders  had  toon  completed. 
It  farther  appears  that  the  defendant?*  claimed  that  the  two 
order-1       ant  to  apply  to  ono  contract.  It  clearly  ap- 
pears that  the  defendant!  insisted,  that  under  the  said  contract 
'.hey  par  not  obliged  to  nay  anything  f.o  the  plaintiff  until 
all  of  the  luaaber  contracted  for  had  been  delivered.  On  ooto- 
ber  ...v,  ld06«  the  attorney  of  th©  plaintiff  sent  to  the  defend- 
ant company  tho  following  letter: 

"Chicago  Oar  Lumbar  Co., 
504  Pullman  Cldg., 
Chicago. 
Dear  ..sires 

.he  Best  Coast  Timber  company  have  placed 
in  my  oar<-  for  collection  an  account  against 
you  for  lumber  sold  and  delivered  to  .you  amount- 
in-  to  r,l.C. •';?.   please  pay  the  same  within 
the  next  three  day©,  or  oaks  NM  satisfactory 
arrangement  with  me  in  regard  to  a  settlement  of 
the  matter,  otherwise  I  shall  be  compelled  to 
resort  to  legal  remedies. 

fours  very  truly, 

ALLOT  0,  KILLS*" 

.c  tUla  letter  the  defendants  sent  the  following  reply: 

"  IHXOadO  0AM  CUM  I  oo. 

Chicago  10/ao/Ofl. 

Allen  "..  Mills,  Kaq. , 

S98  ."cnadnock  BiOeJc* 
Chicago . 
wear  ...ir: 

I 'enlying  to  your  favor  of  October  29,    will 
say  that  we  are  ready  to  pay  tho  Rest  coast  Tim- 
ber company  whan  they  ship  lis  the  material  which 
SS  contracted  with  them  for  delivery  and  which  they 
have  partially  filled.   Their  representative  here 
took  V.\q   order  from  us  in  good  faith  arc  will  ao 
testify,  and  we  shall  expect  the  earns  to  be  filled 
before  making  them  any  settlement. 

We  would  be  glad  to  have  you  call  at  our  office 
a'-d  will  explain  the  matter  to  y.u  in  detail  if  you 
will  naJre  ah  appointment  with  me  over  tho  telephone. 
If  this  does  not  meet  with  ycur  approval,  go  ahead 
with  your  'resort  to  leg.il  remedies*, 
yours  very  truly, 

0KIOAOO  OAR  L0        PART, 
y  D.  K«  JE/FEIS." 

At  ths  tire  fcbftSS  t.vc  lettors  were  written  tho  four  oar  loads  of 
lumber,  for  which  the  plaintiff  sued  tho  defendants,  had  been 


leag  ■!»*»•  delivered,   j. t  la  clear  froa  the  defendants'  letter 
that  the.'  regarded  each  shipment  as  a  part  performance  or  one 
order  -  ir  other  words,  a  partial  execution  of  an  e4tl.ro  -entract. 

■efi-ndurta  In  a  number  of  letters  sent  by  then;  to  the  plain- 
tiff, and  aloe  in  an  interview  with  the  president  of  the  plain- 
tiff company,  Lnai«t«4  -  in  effect  -  that  fchay  had  but  one 
tWKM  ■  ■■-•  rith  the  plaintiff  and  that  fchflry  were  not  obliged 

to  pay  t.h-.  ;-i..J  -tiff  anything  until  th«  two  orders  covering 
the  o  c  transaction  had  been  filled.  "If  the  several  iter)s  are 
:ts©rely  parts  of  one  transaction,  the  statute  begins  to  run  from 
the  date  of  the  last  item  and  ail  the  others  are  saved  fron  the 
bar.*   (PMsrien  v.  aexton,  140  ill.  B£3«)   As  it  ia  conceded 
that  ths  lii.it,  shipment  in  plaintiff*  olai*a  is  within  the  period 
of  the  statute,  under  the  rule  laid  do*n  in  the  la  t  mentioned 
case,  all  the  shipments  in  the  cluirr-  are  saved  from  the  bar  of 
the  statute. 

plaintiff  insists  that,  even  if  it  bo  conceded  that 
each  of  the  four  ahiprsento  involve  a  aeparat*  transaction, 
still  under  the  facto  of  the  ca,3e  the  doctrine  of  mutual  account;; 
appll-        '■-  kt  the  statute  of  Limitations  would  not  commerce 
to  run  aa  to  any  of  the  transact i on  a  until  the  date  of  the  last 
delivery.   Fha  plaintiff  further  insists  that  the  contract  be- 
tween the  parti  o*  consisted  of  written  orders  from  the  defend- 
ants, which  part  acoptei  by  the  plaintiff:   that  this  contract 
ccv  titutad  an  agreement  in  writing,  and  that  therefore  the  right 
oi'  reoovry  vaa  not  barred  by  the  five  years  statute  of  Llnita- 
tions.   in  the  view  that  we  have  taken  of  the  defendants'  present 
a.;  LjpUMnt  of  error,  we  have  not  deeraed  it  nocesaary  to  pasa 
upon  these  contentions  of  the  plaintiff. 

The  defendants  have  argued  a  Mttfet?  of  other  assign- 
error,  but  M  do  not  deera  it  necessary  to  refer  -,o   these 
in  detail  for  the  following  reasons:   If  we  are  correct  in  our 


I 

I 


■ 


-7- 
conclucJor.a  that  the  plaintiff  vraa  not  doing  business  in 
Illinois  .vithln  the  meaning  of  the  statist©,  and  that  thu  stat- 
ute of  Limitations  dOOfl  not  bar  any  of  the  items  of  the  plain- 
ti ff»:-.  claim,  and  that  the  defendants  *ere  not  entitled  to  re- 
coup for  the  alleged  da.Ma.gaa,  then  It  follows  with  absolute 
Certainty,  under  the  facta  in  the  case  and  under  the  law  of  the 
oa.e,  that  the  verdict  of  tho  Jury  ia  tho  only  just  one  that 
could  have  "boon  rendered,  and  none  of  the  daf andante*  assign- 
ment a  of  errors  that  we  have  not  referred  to  in  detail  could 
poaalbly  have  prejudiced  the  rights  of  the  defendants. 

The  undisputed  evidence  in  the  case  shove  tiiat  the  de- 
fendants r«oelved  the  lusher  in  question,  and  that  they  lid  not 
pay  for  the  same,   it  ia  apparent  from  a  careful  reading  of  the 
record  that  considerable  feeling  developed  between  the  parties 
tc  this  suit,  and  that,  as  a  consequence,  the  defendants  deter- 
mined to  fight  the  claim  of  the  plaintiff,  regardless  of  its 
»erite«  V,s  helieve  that  the  defendants  have  had  a  fair  trial, 
a-  i  that  the  vordict  of  the  jury  la  the  only  just  one  that  could 
have  been  rendered  under  the  evidence  and  the  law,  and  the 
of  the  Circuit  Court  la  therefore  affirmed. 
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Appellant .  \ 

» 

ttalattfTj  a  pass«n«w*  on  «  we8t  bound  oar  01 

**f*ii«*»t   utr,ct  ,£kilu&v  can;pKny  ^  4?l    >%  ^     ^       _ 

JUrCd   "•  -'    •»    *   :,oc;^H    street, 

for  ««oh  injuria  ^covered  .  Juo^nt  ^,,i....t  tfc,  Utf*,,*. 
^.  fcr  -I:,.  ,  ,,,  »„„,  ^^  thi;;  ^^  ^  ^^^ 
The  conductor  *U*4  on  fife,  «„  plea:  ,     !;y  .  >#u 

nailed  to.  «,*,*««  *  dl0,  f%   ^    ^  ^ 

«-*  «.tmw  **  H       .  ,iloJlsd  tofHIIWI 

ilmntlff   *«***««   th.   ***„*>*  by  «  ..,,_,    t£) 

atop  »,  Q«r  *     oc,,ell   aU,eet#    ^  ^^  ai^iicd 

the  TOtoWMW   to   otop  at  ^   (jtreet>     llr^iUfr  ^  m    ri^m 

called  uy  to  went   out  on   fife,   5>ont   **!»«,    *,    ,,,,    ,, 
-ed   tft«  door  and    the   wUne:  , 

fro.   the  oa,,  ... 

fercd  tfec  lajuriaa  oo  of. 

^KJkei,w   ■«•*•*  t«   **•  firot  oount  of   tae 
declaration  Uf    «  *    Wl,   ^  ^    .^ 

ntl>'   ^«^i   the   Mid   car  to  be   aua-ienly 
ted  violently   ota.eteu   Wd  «0T«d  and   c,.»  reby   pl*±*Uff«    was 

-'  W«  *»JttS*d,  ht  rn^ii. 
*enee  alleged  in  *,  second  count  1..  fife.*  UJ;on  ^  wina 
of  the  car  M     »«]  -uff    ;uj  aoout   ^ 


alight   therefrom,    'the  dafoadaat  oaroleaaly  anu  negligently 

sounded  the  t;ong  or  bell  for   the   said  oar  to  be   started  ond 

sieved  while  the  plaintiff  v/aa  tnua  alighting  and  than  and 

there  said  defendant  in  response  to   said  gonj;  hurriedly, 

quickly  ar;u   suddenly   atartod  sals'   on*  and  the  plaintiff   MM 

by    throon"   fro:;,    the  car  and  injured,  ire  count 

avers   that   defendant   "cajPOioOflly  &ttd  DOgligoatXy  caused 

the-   Ohid  cf*r  to   toe   suddenly  and  violently  started  and  uoved 

v/ith   ft  jerk  and  MUflgt   ftll  MHiriflj   and   thereby  plaintiff"   ?/»e 

thrown  toon   the   car  ftnd   injured. 

i   ootttotttion  of   :-.:.,■:  .1 1  ant   that    the  OOrdlOt  ia 

not  justified  by  ond  ia  ngninot  the  srcmAfeat  weight  of   the 

evidence  in  baoad   M   the  contention   that   there  ia  no  aver&ent 

in    tho  declaration  ehangiag  ne&llf;enoe  in  nyaaaturoly   starting 

the  car;    that  tho  only  nog&igonoo  ohft&god  in  any  cunt  Ki»  in 

starting   the   car  suddenly  and  nits  a  jerft%   ohiofe*   it   ia   in,iiat- 

ed,    is  MB   entirely  different  act  fPOM   starting  it   psweaturely 

rod  before  a  pnosongov  has     tin*    to  alight* 

The  evidence  fails  to   ohhn   that  trie  car  ***as 

OtartOd  Oitfc  a  jerk,   but  we   think  that   fron   the   evidence  thO 

jury  sperly  find  that   tae  oar  on*  ftartod   shiis  .  f^ri- 

tiff  Ml  alighting    therefrom,    and   by  iiuc'r:    Otartiag  of   the   car 

h«    MM  thrown  fron  the   aar  and   injured,    and  WO  farther   think 

that  the  .jury  raifht  properly  find  thai  In  no  starting  the 

car  the  defendant  ono  guilty  of  negligence,   ohioh  directly 

caused  plaintiff *o  injury,   and  that  pi  til  n't  iff  nan  not  guilty 

of   contributory  Oogligonao* 

She  Court  gov*  for  the   iofandaat  saoni  others 

ti^e  foliating  in  I  true  t  ions  t 

.     if  you  boliOTO  fron  tho  sridanea  and 
unaf*r  the  instructions  of   ths  court   that  the  plaintiff 
stepped  or  Juapod  off  thi   car  shlls  ths  o;.r  amo  in  action* 
ona  that  in  »o  doing  ho  failed   to  exeroiue  ordinary  care 

for  his   own   safety,   and  OhO  injured  M  0  airect   rootttt 


thereof,  then  tins  plaintiff  was  guilty  of  contributory  neg- 
ligence and  he  eaaaot  recover. 

*2i,  Bvoa  if  you  believe  from  the  evidence 
that  the  car  stopped,  at  the  place  in  -juration  and  started 
up  before  the  plaintiff  had  auffieiottt  tiato  to  alight  from 
the  car,  otill  that  fact  of  itself  does  not  prove  ne^li^ence 
on  the  part  of  the  defendant  nor  does  it  entitle  the  plain- 
tiff to  recover,  unless  the  plaintiff  ha3  further  proven  by 
a  preponderance  of  the         ana  undo?  thO  uourt's  in- 
structions that  the  plaintiff,  without  any  fault  on  :.is  part* 
was  oauaed  to  fall  and  be  injured  by  the  wmwat  of  the  cur 
itself  in  BQ  storfc- 

fan  |  laintiff  in  each  count  of  ilia  decla- 
ration all         be  mo  tbrovm  to  tho  ground  and.  injured 
as  a  result  of  the  car  being  started  while  bo  was  in  tiie  Get 
of  or  -'bout  to  Blight  from  the  car.   If  you  believe  froa  the 
evidence  that  he  ism  not  throoH  to  th<  ,  v ■■■■mi-,   by  reason  of 

-  iurUri;  or  storing  of  the  car,  but  that  he  stepped  or 
jumped  off  the  s*V  and  omo  thrown  and  injured  ae  a  direct 
result  of         ot  in  so  do  lag  «  thee-  he  cannot  recover." 

;e  are  unable  to  concur  in  the  contention  of 
appellant  that  the  only  aegligonoo  cnurgea  in  any  count  of  the 
declaration,  "is  in  starting  the  car  suddenly  una  with  a 
jerk,"   She  second  count  avers  tant  ehile  plaintiff  was 
alight  lag  frea  the  car  the  defendant  in  response  to  «,he 
gOOg  OOUOdOd  aa  a  Bignal  for  Dm  car  to  be  started*  "hurriedly, 
quickly  and  OUddonly  started  aaiu  car*'  -uiu  thereby  plaintiff 
OO/O  throoa  fr©»  the  car,  etc.  Xh4o  is  not  an  averment  that 
the  car  MM  started  with  a  jer*;  or  eurge  forv/aru,  out  that  it 
was  "hurrjedly,  quickly  and  suddenly"  started  after  the  signal 
vms  given.   Qm  averment  relates  to  car  waa 

started  aft  r  tho  signal  wao  given*  nner  in 

anion  tho  car  was  started,   to  do  not  thlalc  that  on  the  plead- 
ings ana  avidonoo  in  this  record  the  vrrdiet  should  be  dis- 
turbed on  the  ground  that  it  lo  not  justified  oy,  but  io 

,ust,  the  evidence,   Shore  la  in   the  uoolar&uion  no  avor* 
went  of  mental  Buffering  by  tho  plaintiff  nor  iu  there  any 
evidence-  of  sue.-;  Buffering*  and  instruction  1  .   -   i^old 
tho  jury  that  ho  night  recover  for  "hio  suffering  in  r;inu" 
snoula  not  have  been  .ivenj  but  00  do  not  think  the  jUdgaOBt 
shoulo  be  reversed  because  of  the  instruction  in  question. 


■'e  find  no  error  in  tne  ot.-cr  instructions  given  for  the 
plaintiff,  nor  any  reversible  error  in  ttM  refusal  of  in- 
tiona  asked  by  the  defendant. 

■Ao   not  tr.ink  thiit  in  view  of  the  evidence 
an   to  the  nature  uf  plaintiff**,  injuries  and  the  results, 
•mages  awarded  by  the  jury  enn   bo  held  excessive. 

Sbt  record  is  free  frost  reversible  error  and 
the  judgment  is  affirmed . 
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in  an   uction   in    t  ;>ur$  by  plaintiff 

•**-  &  ***  GUy  of  Chlai    a  : cover  the  amount 

claimed  to   be  due  on  a  cant:--,       u    ■:,     H     inia     gajfefl 
the  court  struck  dsfwdant'u  affidavit  of  *K*rita«   tv*a  thfl 
files,  ordered,   «ta*.t  judgment  be  enured  teaffaia  jurist 

trt  by  default  for  want  of   aaafe  affidavit;  of 
defense" ,  aaaaaaa*  ••Jaintif:**:*  Aaauagaa  *|   &<     .„.,  »f  .,;>,    of 
rendered  Jttd&taitt  agates*  iafanfeat  fsi   Mutt  sun  nod  scats, 
and  defer.-  ':led, 

to    c  in  ract  :,ucd  on  it  is  wlUsi  aod  provides 
tb&t        !  -ort  boxes  of  gasbag*  from   L« 

Stations  al  on/-;   the   Chicago   river   to   n  certain   plant  at  S9ft& 
and    iron   streets  and  return   tfe*  etapty  garbage  boxes  during 
the  Usv.  of   one  year  fro^:  August   31,   191    .      -he  specif ica- 
tions  ar«  at t ashed  to    .-,nd  stadia   port  of   the  contract, 
provide  that    raise  shall  fumiari  seaworthy  boats,   aaah  :ath 
oaj,f>aity  to  enrry   anfely  150  rep.ul«tion  go 
at  tme  ti*e;    thai    the   r  itv  .  Lvaff  the  full    boxed  on 

the  boets  and  Valafa  «ke  tfe*  boats   to   said  pleat 

and  tie  tfeaa  up  n.t   the   .iocl;    there   sad   after  the  boxes  are 
esaptied  shall  return  than  to   the  las  ing  atationa,      -or  ouch 
aatlt   the  contract,  provides  that   the   ■■itv    ifcali    nay     fa  ah 
147*00  per  day, 

The  affidavit  or  defense   sat a  out    the  contract 


necifieatione  and    State*   that  the  plaintiff  u^ftd   in 
perfor&ing  hi  a  ■  ■■  ■  co-immi  boat    niefc  Man  not   seneerthyi 

ano  sai  eh  "or«  eeadltion  that  tne  uac  e£   the  mum  rae 

dangerous;   and  I&S  plaintiff  In  to  as inn  »aid  ooat  aid  not 
use  reasonable  oare  in   Q  ;ut   said  contract;    that  by 

rsaeoa  of  the  dafaat  itien  of  aniae 

sank   ftftiic    enrryinc;  eart 

boxeo  "Ikb  of  great  value »  and  nhetrunted 

the  harbor  of   the   City  of   C&leagaj    tuat   the  boat   sank     etc- 
her l?»  191'  ;   that  it  mze  aenenear?  tc  ass  the  garbage  reeep* 
tan3.es  sank  and  to  dia^eee  o  ■    c  that  eas  being 

,     and  for  these  arid  ether  wwmwhm  the  City  ordered  a 
certain  eeapaay  to  raise  said  seat]    uiat  the  sane  eas  raised 
and   the   City    paid   said   aoi^x^-ny     547  «(  ■•    tne.-cfor,    shleh  ens  a 
fair  sad  reaaen  writ  doae« 

think  that  the  faets  stated  in  tne  affidavit 
sai3   ai  cieatly  en  t  the  eontraet  tag 

plain  iff i   ia  ueini    and  esaj.0  >yiag  aa  unfit  ana  uneeaweri 
boat,  and  eonseejaeat  damage  to  the  defendant*     Defendant's 
claiKi  for  ftamagaa  area*  under  the  saae  aentraa  tat  ef 

the  sas  .ion  that  tits  plaintiff's  alaia  t  ..na- 

tion i  raaai  ■■  ■■    &4  at  I  ;-  \  > 

recoup  fres)  plaintiff* 8  e3L&im«    the  damages  it  had  sustained! 
by  reason  af  plaintiff • a  breach  of  the  contract. 

TJms  question  of  the  right  of   the  defendant  to 
daelars  fch«   eon  rfaitea  is  net  preea«ted,fer  there  ma 

no  forfeiture  or  attespted  forfeiture  of   the  contract, 

la   think  the  Court  <arred  in   striking  f*e 
files  defendants  saeaded  affidavit  of  defense t  and  for  that 
>r  the  jndgneat  is  reversed  ana  the  sauee  reoandad* 

. 
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Appellee,  , 

vs. 

Appellant,         ) 

:■■  mo  , 

By  a   eentrast   in   evitiag   plaintiff   rait  waa 

employed  by    the   defendant  corporation  as  .vanager  for  a  period 
of   two  years  from  April  12,   191-,    at  a   salary  of  HOC  V*v 
ftentfc.     The  contract  docs  not  provide  for  the  payment  by  the 
corporation   for  Plaintiff's  midday  aeals,   or  car  faro  between 
his  residence  and  the  office  of  defendant,     vait  brought  as* 
SWSJWit   in    the   bounty  Court  against   the  defendant   for  money 
laid  out  and  for   salary  duo.      he  had  Judgment  for    ,441.13, 
one  hundred  dollars  of  which  at  least  was  for  expenses,    and 
the  defendant  appealed.      fait  ha*  not  filed  a  brief   in   thia 
Court,     he   testified   teat  he  made  entries  of   such  expends   in 
his   cash   book  ana   copied   such   entries   into   another   book,    rttich 
he  produced,   •  the  original  aaeh  seek  waa  »t  hia  heao. 

he  was  then  permitted,   over  the  objections  of    fch«   defendant^* 
read   the  entries   of   expenses  from  the  book  produced.      K*  aJ so 
testified  t,    .  conversation  eitt  Jrriae,   president  of  defendant 
corporation,    in   reference    to   hi.   expenses.      Counsel    for   de- 
fendant sailed  Irvine  as  a  witness  and  was  proceeding  to  sx~ 

eaiae  him  as  to  his  conversation  with  fait  when  he  was  stopped 
by  the  Court.  Is  then  offered  to  prove  by  Irvine  feat  in  such 
conversation  with  Vnit,  ErriM  said:  "I  don't  want  you  to  ex- 
peas  any  money  on  behalf  of  this  senyeny,  as  an  expense  account, 


without  my  orders  in  advance  for  you  to   do  so";    out   th* 
court, on   UM  objection  of   tfet  plaintiff,    excluded  the   left* 
fc&MBy   ao   ofi'treci  «nd  defendant  excepted.      V«   tr.ink   the 
testimony  was  ar^isuible,   and  for   the   error  An  excluding   it 
the  judgment   is  reversed  and  tne   cauac   re^amied. 
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Appellee, 


vs. 
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I  tcuit 


f 

JULIA   r,     8RAXX,    .'xeoutrix  of  the        /         ) 
bast     ill    End  testament  of  u  m         ) 

,    deceased,  J 

App-iiant.       /  J 

.    EJIQ    5! 

■  uhT. 

Plaintiff ,.' ii3;:ia;5iien  recovered  in   the   Circuit 
Court  *  judgment  J  ,   •    against  Frederic.  ,  ,     rake  for 

injuries  received  by  nor  by  being  struck  by  en   euto  ...bile  of 
toe   defendant  through  the  alleged  negligenee  of  the   servant  of 
toe   defendant    the   drive*   thereof,      lending   tot'   appeal   drake 
died  and  his  cxeoutnx  VA9   substituted  ei  *;t. 

iiaintiff  gas  s  passenger  on  ft  south  bound 
street   ear  on   : -vanaton  avenue,   ehieh   stopped  regttS nrly  on 
signal   to   take  en  and.  discharge  passengers  on  each   side  of 
BherldSB   Reed*      She    conductor,    on   her   sign*!,    Stopped    the   ear 
on  the   sotttfe    tide  of  Sheridan   ;;oa<i  and   plaintiff  alighted 
from   toe   sett   side  of   toe  rear  ptotforc.  sad   nzarzed  to    ,  c    to 
the   west    :>;Lde  of   tee   street.      .  ef enddmt '  a  automobile   -ma  fol- 
lowing  toe   car,   ana   then  it   stopped   the   driver   turned  out   to 
toe  west  and   proceeded   south   aleni     the   -vest   aide  of   toe  car. 
In  doAnj.  so   toe  machine   strums   the   plaintiff,  d    taken  but 

a   step   or   two    from   toe   oar,    and    inr.Uoi.oa    bht    injuries  co*u- 
I lained   of. 

it  cor.ptoint  it  nad«  or  the  instructions,  end 
we  find  no  reversible  error  in   toe    rulings  of   the   Court  on 
questions  of  evidence,      toether  toe  automobile  was  negligently 
operated  and  whether  th«    plaintiff  was  guilty  of  contributory 


T  r" 


negligence  were,  on  the  evidence,  questions  of  fact,  on  vmich 
the  verdict  of  the  jury  anist  be  hold  conclusive. 

Vhe  only  plea  was  not  guilty,  which,  under  the 
well  settled  rule  in  this  otnte,  r?ds;,itte&  the  operation  of  the 
automobile  by  the  defendant,   the  only  evidence  on  the  subject 
was  tee  testimony  of  a  witness  called  by  the  plaintiff  as  to  a 
conversation  between  the  witness  wad  the  defendant,  Tfeis  C 
is  not  within  the  rule  announced  in  Johnson  v.  Je&ntoilj  166 
111.  App.  4i;ki;  that  .'/here  a  material  f *  ct  is  treated  aa  in  is* 
sue  by  botii  parties,  and  evidence  offered  on  the  one  aide  to 
maintain  and  on  the  other  to  controvert  such  fact,  it  will  be 
regarded  by  a  court  of  review  aa  put  in  issue  by  the  pleadings. 

he  record  is  free  frota  reversible  rrror,  and 
the  jtttfgMMt  iu  affirmed. 


■ 


fctl  -  ifcesR. 
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va„  i    ' 

1      .-     ..        , 

Appellants,  ; 


,    , 


?he  appellee  in   ttfta   eaee   recovered   August  3t 
mi,  a  JWiflWl  by  ee«i*e«giej»  ■gftiftrt  the    .■  |*,    ).)jfwd 

.       ,nter  mm)  J«ani«   hunter,    If)  at   t,ourt  of  (fee* 

County,   for  $£16,        M  confession  mm  MUli  under  a  warrant  of 
attorney  incorporated  in  a  protsiaeory  note  f0r  •,  ,oX0 

thirty   e*y«  after  ita  date  a*  J«ly  1,   JtfU,   a***  interest  at 
*ix  per  cent.   arte*  |*a  NfttuHtf'  Mail  paid.      in«iuuion  of 
fifteen  4ftlla*a  for  attorney'*  f««»  mB  fcutu»riise«  by   til- 
rant  af  ettaraejr* 

•  a  »otlon  of    Uii  defonijanta  leave  *ra»  give*  to 
the*  Au,;uat  t,  ItUi   to  pie**  lo   Um  rl*i»tiff»8  declara- 
tion within  ton  days,    the  |»tffift   uierotufore  imaeita   to 
.*tun..i  au  eoeuriiy, 

mm*%  lb,   1931,   Um  uefenearito     tie*   three 
pleae:      3,   mm  a^u^eUs    8,    fctfrftt   avail   trio  plaintiff  porfowied 
the  ftUe««d  aervieee  I  fee  note   a***  on  vraa  pVe«  K 

waa  aetir%  aa  a  rets!  eetat*  broker  and  his  services  in  that 

city  were  the   con. >i  aeration  for  fee  Hftfc  .  |   at   the 

time  oaid  aervieea  «ere  HWfttetaal  ftfte  plaintiff  was  not  duly 
lleenaed  by  the    :ity  of  flfe*«t*e   at  .«t   a*  a  real   eutate  brake*, 
the  tnird  plea  !•  (ke  eute  aatfee  aaaaae  excert  in  aa; 
^     in  aotin;.  M  a   real   estate  broke*  the     lain  tiff  aatt  p*.-rf  oraing 
j    said  aervicee  in  violation  or  ohaptar  U#   aaali— g  IfcUlM  md 


a  fl 


196  of   the  Keviaod  Uunicii'ftl   Code  of  Ch&CMNgo  of  K*  b. 

January  24 »   1912  f    t«e  dafenoanta  filed  ?m  addi- 
tion; '  '    Lag   the   allegatiotta   B8    ke    Use   lr.ck    of 
*  liceroe  by    tne   ;  letintif f  and  pleadiftg  certain  aaetl    ■ 
of  stfeaptay  15  of   the  (flB&aogfl     o«e  of  1911   requiring  such 
license.     Jaisaasy  B9«  191  SI «    the   jlnimUff  riled  «.  replica- 
tion  to    the   ■ .:!«»»,   «v*rrin#  Dm   eaitf  s*er» 
vloea  for  m-.icu  tfea  Mid  :;ot<     n&8  |  .iven  were  rent*  c- red, 
plaintifX'  waa  not  aatiag  a     B  ji-i.srai    r m  oiij.<.r 
and  M&AtMtlttg  ■   MW                          •  Scaywg*  tjuainftas  requl; 
any  license,   m  provided  by  the  el              LaadMaa* 

:c  c  a«  ta-ent  to  a  jury,      ■'■■fter 
UM   f»vi  ,^;-ice   on    batr    >i.  .-curt   in. ..true led 

llM  jurv    1MB   fia4  Itoe  i«j*mes»  1  -tiritiiT  sad  nam  the 

plaintiff's  (!*:.'>'!:>   Ml    ..'l!$,        I  W   trffcCT  a  motion   for  •  new 
trial  an-.i  •  a&tieia   in  urreat  of  JntiflttMrti  h«d  neen  Mate  and 
overruled,    the  "ourt,   Fabraajf  94  f  191.3«  entered  a  4ud|g»t*nt 
that  the  -r:  ftad   recover  of   UM  6*f«a4«aft  "wo 

j.ftcon  90&&MNI   ;■'!;,:   »4$  ee*t*«  I  •■    B*§  un~ 

d-iubte^ly   trr«£Ul«V*    iMNHftiaa   klM  JtMUpatat  which   was  entered 
Au;>6t  3,   191]  ,   at  ill    stood.  o»  tfee  record  according  to   the 
order  of  August  b,   1911. 

The  juu;3.rin   ehoulo  have  bees,  la  Ilia   form  &et  forth 
in  idwaa  at  a.i. .  v.  K&ftaa*  18ft  UJL*        ,    ..=?,  aa4  Bartltaaatata 
Coal  Oowyaay  v.    ;yrreil,  1JS   <li.    A»p«  4V2. 

I  at  u&  we  amia*  m  Lyn»n  <*t  al«  v.  .'line ,  jyyujfcf 
**uan  error  can  oa  corrected   atttumt  ftffectin?    the  aavita 
Of    fee    aaa*f   or    ■..  i.       If    il  1  ?.  ar.to." 

From  the  jttdcaent  of     •  .•     94  g    .•    ■    ,  u»» 

faa  l  aX*4  to    thia  court,   md  a.e  :•»»•  nr    t.  •    arofM 

aeal£n«d  ia  one  teat  the  s.ourt  awM  in  tatariag  I •  ■  .  - 

©ente  in   the  cauae,  we  amat,   for  thia  arror,    BteiO     if  at&l 


assigned,  re^nd  the  ceuue  for  a  correction  of  the  judgment, 
Bttt  we  find  no  reason  to  da  «o  for  a  new  trial,  There  ia  no 
error  af  fectm*;   the  a»*ritu  of   the   oauae. 

It  io  in&ikted   that    tnc  oill  of  exeepMc-ne   shows 
tnat   the  peremptory  instruction  «*s  anal    Mid  «•!  «tii*d*i 
and  therefore  erroneous,      l  *  do  not   thini    tteia   is  afcown, 
Counsel   s>ovea  for  ft  divdOtad  verdict,    and  it-  was  ot  -f-rontly 
after  a  written  jaotion  edafttd&a&dillfl  an  instruction  bad 
been   pi  ,..rt  yesad   the   instruction  to 

the  jury.     <  at  it  la  im ..^terial.      If  it  were  not  aaa   the 
error  i«  not  a  reversible  one.      Yhe  sfej ectlon  that   the  ia« 
atrueiion  waa  not  to  mritlAfl  ■**  not  givaa  WSftttg  the  reasona 
for  a  B4W  trial   whic.fi  was  in  writing  ttlfidd   fcfeddd 

reaoonts,   nor  is  it  amsm    Use  SdalglMiilta  of  error.      »af efJT 
it  is  our  gyltilBB  that  independent  of  any  instruction,  no 
other  faydlst  ttttaa  MM    finding  the  is3uee  fa*  |&«  plaintiff 
could  have  been  properly  returned* 

The  defence  was  entirely  cased  on   the  position   i 
the  plaintiff  ^ervenka,   in  negotiating  an  MdUdllfla  of  real 
estate  between   the  dnfaadaaiS  and  certain  parties  in  Cni- 
mutt  j  «cau  aadidg  aa  a  real  aatnta  fcaakav  af  B&taaga  and 
could  recover  no  broke m^e  foes  sndattaa  fad  tod  no  license 
fro:e   that  city,   aa)4   tteftl   the  note   sued  on  wad  giVdS  for  ouch 
fees.  MM  e&ployraent  was  in    -iocon* 

oin»   that  the  agfH&laaYsa'   property  aagdftaaigad  for  Chicago 
property  was*  in   •;!. scon  sin,    Uant    the  conveyances  in  the  ax- 
change  «*r*  BKdd  in  Ski«a#e«   teat  the  note,  I  paydb&d   fc 

in  rhtadn  ,  was  give^    in  Viaaaasla  aa  aaapaasaalaa  for  did 
services  a— a  Till  m    la   dia  e«ploy»ent.      Wo  license  froca  the 
t$>%$  of  fTdttngl  «ae  required  fai  tftle  lsd»ai0tla>«     The  evi- 
dence  ruled  out  concern.  •  lAaaw  of  the  plain- 
tiff and   Ufet   rentals  of   UM         -                    ^  rty  was   I— ataital,t 


J 


The  cause  is  remanded  to  the  Circuit  Court  with  in- 
structions to  amend  the  judgment  of  February  24,  1912,  by 
substituting  for  the  words  - 

"Therefore  it  is  considered  by  the  Court  that  the 
plaintiff  do  have  and  recover  of  and  from  the  defendant  his 
said  damages  of  Two  Hundred  and  Fifteen  Dollars  in  form  as 
aforesaid  by  the  jury  assessed,  together  with  hia  costs  and 
charges  in  this  behalf  expended  and  have  execution  therefor", 

the  following  words  - 

"Therefore  it  is  considered  by  the  Court  that 
the  judgment  entered  herein  on  August  3,  1911,  in  favor  of 
the  plaintiff  and  against  defendants  for  Two  Hundred  and 
Fifteen  Dollars  ($215)  and  costs  stand  in  full  force  and 
effect  as  of  the  time  of  its  rendition,  and  that  the  plain- 
tiff have  execution  thereon." 

Keither  party  is  to  recover  costs  in  this 

Court. 

REMANDED  WITH  DIRECTIONS  AS  TO 
AMENDMENT  OF  JUDGMENT. 


0ctc&r  Ten,,   ly^ 


436    -   16906 


.11. ant, 

V3. 

H  t,    QU   ISiiJCJ  and 
kAKY  Gttft  WtjIKI, 

Appellees. 


1*JKT   4      K40 


CODKT 


■•••■■■  ■  ]  ;•  ,    . . 

■ry   9,  1^1.;,  the  -appellant  in  th&f  v-_,e, 
the  National  Brewing  Company,  recovered  a  judgaent  in  the 
Superior  Court  of  Cook  County  againat  the  appellaaa,  J?«ta*  9, 
Guminski  uid  fcary  Gu.inski,  for  ,3787.50.   The  jud^ent  was 
entered  by  the  confession  of  the  said  appellees  evidenced  by 
a  cognovit  executed  by  an  attorney  under  a  v/armnt  of  attor- 
ney incorporated  in  •  demand  note  for  £8800  signed  by  the 
saia  ,eter  P,  Mid  Mary  Cumin  ski,  o-ated  v.ctober  1,  Wo,  and 

le  to  the  order  of  the  National  Brewing  Company  with 
interest  at  seven  per  cent,  after  maturity.   The  warrant  of 
attorney  to  any  attorney  of  any  court  of  record  authorised 
the  confession  of  Judgment  in  favor  of  the  holder  of  the  note 
for  ouch  sun  as  sight  appear  unpaid,  aith  coats  ana  fifty  dol- 
lars attorney's;  fe<  .,. 

February  :7,  1912,    on  notion  of  the  defendants  - 
appellees  here  -  the  judgment  was  set  aside  and  vacated  and 
leave  fiven  to  the  defendants  to  plead  within  five  uays . 

February  36,  IW.2,  the  order  or   February  27  th 
*as  set  aeida,  but  leave  was  given  the  defendants  to  riead 
"as  to  the  merits"  utnin  five  days,  "the  Judgment  heretofore 
entered  herein  on  the  ninth  iay  of  Februaryi  ■.  D,  1912, 
to  stand  as  security."   Oa  that  day  the  defendants  filed  three 
pleas  to  the  declaration,  ri  ic  -aa  filed  witi.  the  cognovit  in 


i 


tixt.    usual  fom  of  a  declaration  on  a  j-ro-iciocry  note. 

The  first  plea  alleged  that  on  October  88a  1911, 
the  plaintiff  released  to  the  defendanta  the  cause  of  action  set 
fort/,  in  the  plaintiff* a  declaration  and  diaeharged  the  Jefend- 
a.nts  froa  said  iadvbtedneaa.   Fhe  aaeend  averred  that  on  (  ctober 
28,  1.911,  tiie  defendants  paid  to  the  plaintiff  and  the  plaintiff 
accepted  a  certain  right  or  privilege  to  the  renews.)    of  a  license 

for  conducting  a  saloon  wit  Mb  the  city  of  Chicago ,  whi aald 

license  or  renewal  right  eaa  the  property  of  the  defendanta 
of  the  value  of  £2800,  in  fu!3  aatlafaetiea  and  dieeharge  of  the 
promises  and  sums  of  sioney  mentioned  in  the  declaration*  The 
third  plea  asserted  that  on  Cctober  38,  1911,  "an  account  was 
stated"  between  tne  plaintiff  and  U.c  defendants,  an-i  the 
plaintiff  and  defendant* 

"entered  into  ■      tent  ehereby  the  defendanta  agreed  to 

transfer  anto  tiie  plaintiff  a  certain  right  to  the  renewal  of 
a  license  for  the  conducting  of  a  saloon  in  the  city  of  Chicago 
in  said  County,  v.. ion  ri|  lit  of  renewal  was  then  and  there  of 
the  value  of  §*tt8Q0  and  was  the  property  of  the  dafendante(  and 
in  eeael  deration  of  sucn  right  af  renewal  being  transferred  and 
surrendered  to  the  plaintiff,  the  plaintiff  agreed  to  cancel, 
aatiafy  and  dieeharge  the  indebtedness  mentioned  ta  tiie  plain* 
tiff's  aautd  deelaratloa  and  evidenced  i;     <hi     piwiiilawffnry  note 
therein  mentioned,  and  the  defendanta  thereupon  surrendered 
the  rignt  of  renewal  to  tiie  plaintiff  and  the  plaintiff  re- 
ceived and  accepted  the  a**M  and  ever  since  has  possessed  and 
used  tiie  same,  whereby  the  Bald  several  proiriises  made  in  the 
plaintiff's  declaration  have  become  and  are  fully  released, 
discharged  and  satisfied." 

So   these  pleas  was  annexed  an  affidavit  of  Peter 
£.  Curainski  that  the  "nature  of  the  defense"  was  that  the  debt 
evidenced  by  the  promissory  note  waa  fully  paid  and  discharged 
before  the  suit  was  commenced. 

Aa  appears  by  the  bill  of  exceptions  before  us  in 
the  traneeript  of  tha  record,  a  rather  irregularly  conuueted 
trial  on  the  issues  tiiu^  formed  too*  place  before  the  Court, 
without  a  jury,  in  ehieh  trial  the  hearings  were  intermitted 
for  months  ana  resulted  finally  in  the  determination  of  the 
Judge  to  fine,  for  tne  defendants,  signified  by  a  written  coimuu- 


nicatioti  froze  him  to  the  attorney.*  for  the  parties,  that  he 
would  on  the  next  day  but  one,  which  *,vas  July  13,  1912 1  en- 
ter the  following  order: 

"Jud^-ient  of  *ebruary  9t   191A|  vacated  finding 
on  issue-,.,  for  defendant  and  costs  against  plaiatif f . ■ 

a  July  13,  1012 |  tne  parties  appeared  and  the 
counsel  for  the  plaintiff 3  tendered  to  the  Sottjrt  several  propo- 
sitions of  lav,   ot.-:ting: 

that  on  ouru±  1    ,  then  the  court  had  taken  the 
case  under  advisement  to  read  the  teati/nny,  the  Court  had 
stated  that  i:  night  require  the  defendant  a  to  j  reduce  acre 
evidence  and  call  other  officers  of  tht  plaintiff  company, 
and  that  therefore  the  plaintiff ' R  oennael  bed  not  before 
submitted  any  propositions  of  law.   The  Jttdgo  then  stated 
that  poataj  cards  etlleh  he  had  tent  out  had  stated  what  his 
decision  weald  be-  end  that  it  was  too  late  to  offer  pror-osl- 
tiens  of  1        rk  them  cither  held  or  refused,  and  declined 
to  do  so.   A  ladgeeat  of  the  Court  was  then  entered  -,«rieh,». 
after  reciting  that  the  court  "finda  the  issues  for  the  de- 
fendants" and  overrules  n,   motion  for  a  new  trial,  proceeds: 

"Therefore  it  to  considered  by  tne  Court  tr>  t  the 
judgment  heretofore  on  the  ninth  day  of  February,  /. ...'.ivli, 
rendered  h<  rein  in  fr>vor  of  the  plaintiff  mu  against  the 
defendants  by  confession  oe  and  the  saac  ii  hereby  uct  aside 
and  vacated  and  that  the  defendants  do  havs  and  recover  of 
and  from  the  • laintif f  their  seat!  and  charges  in  this  as 
well  aa  in  mat  behalf  expended  and  have  execution  therefor." 

The  plaintiff  excepted  to  the  entry  of  the 
Jaajpaent  and  was  allowed  an  appeal  "from   the  judgment  of 
the  Court." 

The  appeal  bond  filed  in  Uiis  Court  reoiteo 
the  Jurtgjnont  appealed  from  rarrely  as  "a  jaddpent  egalnet  the 
above  boun  "en  Rational  iire%very  Company,  a  corporation,  for  the 

sum  of , dollars,  eostu  of  suit."   The  BOOtga* 

menta  of  error,  however,  inelttde  one  t^unt  the  "Court  erred  in 
raeatini  the  Judgment  of  February  *>,  1912," 


This  wtusle  record  ia  very  unoutiafactory  to  ua 
both  in  Mliud  and  in  substance. 

The  original  vr.cntion  of  the  judgment  and  leave 
tc-  tne  defendants  to  plead,  entered  on  February  8?|  1912,  was 
01  thin  the  di aeration  of  the  Oomirt,  and  ao  also  ma  the  vaca- 
tion of  that  order  on  February  23th  and  the  order  allowing  the 
plaintiff  to  plead  subject  to  the  continuance  of  the  judgment 
as  security,  a  subsequent  Interlocutory  order  agnla  vacating 
the  judgment  waa  alee  dlaaratlonary.   Fheref   ,   tai  daring 
the  recital  of  the  judgment  appealed  from  in  trie  appeal  bond, 
we  are  not  disposed  to  reverse  that  portion  of  the  judgment  of 
July  13,  193;-'.,  anion  seta  aside  and  vacates  the  Judgment  of 
February  9,  191 8, 

hile  a  batter  for  .  of  the  further  part  of  the 
sent,  If  it  waa  to  be  given  for   the  def endanta,  would  nave 
ordered  that  the  plaintiff  feaha  nothing  by  ito  notion  and  go 
witnout  day,  em  may  eeaaldev  the  Juflgitfit  for  seats  a  final  one, 
since  it  follows  in  the  order  a  finding  of  the  ieeuee  for  the 
defendant a, 

image  icr trait  Company  v.  Crayon  Company, 
^1?  ill*  ft  &, 

H  da  not  (mink  it  should  be  afflsmed  on  this 
record  however « 

i.ne  thing  only  eppeara  d early  from  it  an  the 
merit a  of  Woe  controversy  -  that  the  plaintiff  hold  a  prom&h* 
aory  note  of  thti  defendants  for  a;oney  advanced  or  loaned  to 
th  ...  by  the  plaintiff.  The  only  dafenee  ia  an  alleged  payment 
or  am  aoeerd  and  entlefaetiom. 

To  eetahllan  either,  the  burden  fena  on  the  de- 
f endanta:  ana  to  eaetmio  that  burden  the  only  really  definite 


proof  in  the  record  io  evidence  that  about  three  weeks  after 

the  note  auad  on  vms  ?-iven,  ?.llliai?i  J.,  hehu,  the  president  of 

the  plaintiff  Q         n,  ^ove  a  document  to  the  defendant 

written  or;  che  letterhead  of  the  corporation  and  rum  intf  as 

full:  Bl 

"It   in  hereby  ignid  between  j  et^r  Chtalaaki  and 
William  ...  Beta  that  Fata*  Qtuaiaaki    »112    9*13    feia   old  license 

to    aaid  William  i..    Raha  for  $3SOO»QQ|    the  amount,   due  on  note 
B&loh   la   to   be   cancelled,      total  tall 

for  oa'ae. 

filllas  ...  Bada   - 

if  thiu  was  an  executory  contract  it  waa  not 
fulfilled,  Sahara  is  no  contention  that  3  ita*  Bualaaki  ever 
aade  a  Dill    of   aala  ef  lloaaaa"  nor  indeed  tha  .   h 

ever   told    injr   "old  licorice"    to     fllliaa      .    HataB  or  the    ..Iain- 
tiff  e  .  I  a  unless  this  very  deaunaat  evidenced  auah  a 
sale. 

it  aaana  to  aa  the  theory  of  taa  dafaaaa  that 
iaaamala   ss   taa   dafeadant,   i-eter    yaminuki,   had  once  had  a 
licence  lo  Keep  a  draaahay  f*oai  hay  l<  1909 1  to  Baraaaaav  i, 

1909,    at  8460   Superior  avenue,    the    right    to   a   renewal    or  re- 
issue  of  ablata  aa  had  conveyed    ta  one  Kred    -/.    .tollin    (aba  v?aa 
proven  to  be  so   employee   of   MM   plaintiff   corporation;   on    trie 
very  date  of   its  criminal   iasue,    this  assignment    c^c*    Itha   place 
of  any  further  conveyance  eoafcaaplatad  vy  the  doauaaat  aad  ^ade 
the   contract  for  the   "•payment*   or   ''accord  and  satisfaction"  of 
the  note  one   that   waa  executed  and  not  executory,    and  identi- 
fied all    the   transactions  as   taking  place   oc  tween   the  plain- 
tiff corporation  and  the   defendants,      ^nis   theory,    it   in  urged, 
is  fortified  by  tne    laatiatBJ  of  1  tter  I  taaiaeki   that  one  -  owal- 
aki,   aa  agaat  of  taa  plaintiff,   laid  hia,  when  lo.uri.ng  tzie 
money,    receiving:   the  note    ..sueu   on,    Bad  taking   the   assignment 
of   unother  saloon  license  aa  eo.1  J  uteral   security,   that   if  lie 
(GurainskiJ    would  r;ive  him    (K..walsici>    that   license  fro:;i  8460 
Superior  avenue,   he  would  give  hia  the  note  back. 


!  ut   the  whole  matter   is  left   in  an  unaatlsf   c- 
tory    state    by    tne   evidence.      When    vail  in   received    the   original 
aaelgnaent  of  a  right  to  a  "renewal  or  reissue"   what,    if  any, 
consideration   then  passed'.*      Boat  right  or  suirpoaed  ritfht   re- 
aained    in   Guaiaaki    to   aseigB«    by   bill    of    eale   or  otherwise,    on 
or  after     atofeer  34*  1910V      (that   sufficient  evidence  waa  offered 
ollin  too:   the  assignment  M  •   rej  resent&tive   of  the  greet* 
ing  Qoarpaayf     0*  oven   that  Hate  bad  authority  to  act  for  the 
Braving  t  m  so  aetiagl 

Ct  dees  aet  seen  atraage  that  the  trial  Judge 
before   baa  laat  hearing  stated  that  be  might  deeire  Ilia  de- 
fendants  »«   pat   la  ether  testimony  end  call  other  officers  of 
y;    but   it   does   seen   yt range   that  ho   did  not 
so  desire  before  deeidiag    the  seen*   and   that  ha  excluded  the 
testia  a;    aa   Incompetent  by  shieh  the  counaei  for  the  defend* 
ant3  offered  t.   prove   that  cuw.inu.bi   in  1909  temporarily  uuo- 
ptnded  business  and  at   that   time   "had  a  talk  witu  i  r.    villiam 
p.ehffi,  Preeident  of  the  gatioaal  arewiag  Baapeny*  at  ejfe|ah,  tijHg, 
hf  Ic.iupo   |o   ...r,    Cilllaj;.  hena  fthe  li.ce.uae   in.  question,.  uirtU.  he 
deal  red  |g  re^aatafrllah,  ftfiffflfljf,    in,  busingas,    and    that   in  1  .'J 
he   sjild  that  licence   to   Villlaa  Eiahn  for     .;.'>:     .', 

i  f-rnaps  the  evidence   thus  offered  Might  have 
cleared  ay   several   matters  left   obscure  or  entirely  unproven  by 
the:  record  -  saaag  thee«  ehat  right  aa  Qeteaer  24,  1910  <   the 
defendants  bad  or  was  aupi  oaed  to  bare   in   the  license  ahlah  had 
by  its    ocx  .s   expired  alaest   a  year  before;    and  whether  an  actual 
pried  or  value  waa  put  upon   that   real  or   supposed   right  by  the 
agraaaianl   of  plaintiff  and  defendant.        Aa   the   record   ataada  at 
araaaat    the  defeadaatS  alaia    that   by   an  ordinance  of   the   city 
of  flhle.  gea    ahlah  was  not  proven   ia    the  case  and  to  find  which 
we  aura  referred  by  counuel   to  an  opinion  of   the  Bap  rem  a   Court 
(!«.•  pie  v.  tiarrieoa«  tM  ill.,  log  J   shieh  decides  that  aa  auah 
valid  ordinance  exists,    the  nolder  of  a  license  for  a  limited 


titae  ftHd  n   auppoued  perpotual   right   of   renewal,   vhiOtt  could 
be.    and  was   raluad  by  agroomont   batooofl    fcha   parti «l  nereto  at 

,    Hid        do   ttt   that   valuo  Mori   tha  montie   of  an   OOOO  r 
satisfaction. 

Tha  proof  fallo   short  of   the  oatabliahnont  of 
thia  position*     Ordinaaooa  of  the  City  ec'  ■•••    r.ot 

the  nub.-jrct  of  judioial   aogniaanoo   Lit   the    ntporio*  Court  of 
Book  Bounty  or  in  thia  6o«at«     r. .  C«   R,     .  Go,  v.  Aahlina, 
171    111,   313;    Munoon  v.    Pernio,   87    111.   Apr.   6 SB, 

Counsel  says  in  argument  tha  big  i  v?uue  of 
the   renewal   privilege   sanctioned  by  the   Rarkina  oriimmce  ia 
evidenced  by  tha   agroouant  between   the  parties  to   thia  case, 
fto  far  aa   thia   rooord   shows    there  ana  no   ardlaanoa  or  pur- 
ported ar&iaanoa  anion  gara  or  purported  to    tiro  any  renewal 
ba  n  lioonoo  wnk;.   had  expired. 

condition  of  the  avldonoo  la,  m  we  hayo 
aoid|  very  unaatiafantery  and  axoopt  oa  ta  the  portion  of 
the  Jndgnont  order  of  July  13,    1912,   ehieh  any  be   troatod  00 
interlocutory  and  roeotea  the  judgneut  entered  February  9, 
1912,   the  aaid  judgnent  is  rereroed  and  the  aauaa  remanded 
to  the  Superior  court  for  i  new  trial  of  tho  laauoi     ada  by 
tha  pleadingo, 

\*  . 
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CITY  09  CHICAGO, 

Appellant. 


Kfcfl   foundry  :;or>pnny,    plaintiff,    claims    that  the 
defendant   wrongfully  deducted  certain  .-mounts  froju  what  »ao 
due    it   for   T>ipe    aald   nni    delivered  by   Maintiff  and   accepted 
by  the  City,,    the  defendant.        upon  trial   by   the  court  plain- 
tiff d-d  Juo-.:rr,ent  for   the  amount  of  those  deductions,    from 
which  defendant  appeals. 

".<    contract,*},   of  fthi*h  there  «evt  five,   for  the 
aale  and  delivery  of  pipe  provided   t«:nt   the  deliveries   should 
cofiiaence  on  a  certain  date  and  "to  progress  as  follows,   viz: 
from  time  to    time  arm  in   uuci,  quantities  at   sucn  paints  or 
places  as   a;,;Ul  be  ordered  by   the  eajvaiaaioaav  of  public 
work©  and  be   finished  and  fully   completed  on  or  before"    a 
certain  date;    the   dates  vary   in    the  different   contracts; 
*tB4   UM   of   the   ■lMi«aea*«at<    rate   of  progress   and  time  of 
co.a.:')etion  naing  eoi.sent.uU.    conditions  of   this   contract, n 
contracts  also   contain   tan   follov/in^  provisions: 

t.  *7he  P*P«  «M   Special    castings   shall  be  de- 

livered at   the  points  herein   designated   in   the   City  of 
Chicago   at   the   expense  of   the   contractor.      she  delivery 
of  the  pipe  and  Special   castings  is   to  be  mm  need  not 
later  than   fifteen    (loj   days  after  eignin,;  of   contract, 
and   Siiall    be   sospleted  vithia   thirty    (30 )   dava  after 
siffninpr  of  contract.      fet   Umk   of  completion  of   the 
whole  of   this  work   is  an  essential   condition  of   this 
contract,   ana   sheultf   said   contractor  neglect,    refuse 
or  fail    to   template   the   vevit    to   **   oean  under  this  con- 
tract  vithia   trie   time  hereinbefore   specified,    then   in  that 
event,    the  saanissicne*  of  public  ^orlts   shall  have  and  is 
hereoy  given    fcbe   right   to   dedtt   t  and  retain  out   of   suca 
moneys  as  v»ill   be   due  or  Vhiafa    -jay  become  due  and  pay- 


able  to  said  contractor  for  the  verk  to  be  dune  under  "-.nis 
contract,  th«  m  of  fifteen  £fH5}  dollar!  per  day  for  each 
an,;  over,  day  that  the  work  is  delayed  in  its  seapletion  be- 
yond tta       Led  lice,   8*14  BUM  of  fifteen  {$3l6)   dollars 
per  day  far  sash  delay,  failure  or  n  oncor.pl  et  ion  shall  be 
dee.uCd,         r.d  treated  as  liquidated  dMUfMi  Shieh  th* 
City  of  Ghleage  will  suffer  by  rsaaon  of  such  default  and  not 
by  my  of  penalty** 

"The  right  is  heresy  resex*ved  by  the  snSKSlssionev 

of  public  */orks  to  finally  decide  all  questions  arising  as  to 
the  prone?  performance  of  said  work  in  all  matters,  "  '  *   .'he 
decision  of  the  ceramist  loner  of  public  works  shall  be  final  be- 
tween the  parties  hereto*" 

Letter©  were  introduced  in  evidence,  written  by 
the  Laintlff  and  aavdraaa*)d  to  the  assails  sionev  of  public 
works  of  Chicago,  requesting  extension  of  tine  in  v   leu  to  make 
deliveries  of  pipe,  and  giving  reasons  why,  in  the  opinion  of 
plaintiff,  it  tos  entitled  to  auch  extension*   liters  were  also 
introauced  vnrious  Statements  of  account,  /sad©  by  the  defendant 
arid  spprsvad  by  the  commissioner  of  public  works,  Shewing  de- 
ductions at  the  rat*  of  :15  per  day  for  delay  in  c 0         the 
contract a.   Reitfaai1  party  introduced  any  evidence  touching  the 
propriety  of   these  deductions.   There  ia  no  dispute  p.h   to  their 
amount. 

kintiff  SlaiSM  that  the  tafc*den  of  justifying 

the  deductions  Is  upon  Use  defendai  ,   U.S  the  defendant  elains 
that  the  burden  ia  on  plaintiff  to  prom  perfornamoe  of  the  con- 
tracts, which  ?v>uld  involve  proof  that  the  deductions  were  not 
justified.   »e  think  It  ia   clear  that  this  burden  was  on  the 
plaintiff,    m  saSifl  »f  Its  claim,  as  stated  in  its  statement 
of  Slaiavi  is  tnat  these  deductions  wero  wrongfully  ■ado*  Vais 
is  in  fact  asserting  that  t  r  of  public  eorkS  was 

not  justified  in  .-flaking  the  deductions  ehloh  he  atade*  At  there 
is  no  denial  of  his  authority  under  the  contract  to  unho  deduc- 
tions for  dftlay  at  the  .  .  ef  ii  1  -  .  ,  the  essence  of  plain- 
tiff's slain  of  wrongful  deduction  am  at  be  that  tiie  contingency 


author  ir,j.  -ions  had  not  occurred;  in  other  vvords, 

that  there  had  been  no  delay.   Fhe  burden  of  proof  is  on  the 
party  asserting  the  affirmative  of  a  proposition,   .in  harlev 
v,  Sanitary  histrict,  226   Hi  .  81$ «  the  court  said,  in  Break- 
ing upon  this  truest  ion: 

"The  court  instructed  the  jury  that  the  burden  of 
proof  was  on  the  plaintiff  to  show,  by  a  preponderance  of 

evidence,  that  tar-  contract  MM  wrom  fully  forfeited  in 
order  to  enable  him  tc-  recover.   Be  alleged  that  fact  in  hia 
declaration,  ir.  ehleh  he  set  out  that  he  aid  not  perform  the 
contract  because  it  was  wrongfully  forfeited,  and  we  do  not 
see  nny   reaeon  why  the  rule  requiring  him  to  prove  the  allege* 
tions  of  fall  declaration  does  not  apply*" 

aee  aloo  Ifuleare  et  al .  v.  City  of  Jhicagu,  172  App,  19u,  and 

Tiohenor  v.  Hewnan,  186  111.  264,   Plaintiff  having:  failed  to 

prove  its  Slain  of  wrongful  deductions,  was  nor,  entitled  to 

j  ud; gaent . 

J  laintiff  received  payment  of  the  balensas  after 
deductions  for  delay  had  been  aade<  as  shown  by  the  statements 
of  account,  and  it  receipted  for  these  paleness  on  the  state* 
aenta  aa  "in  full  payment  of  the  within  account."   Letters  to 
plaintiff  from  the  Corporation  counsel  clearly  Shew  that  it 
was  the  understanding  of  the  parties  that  by  accepting  taeae 
payments  plaintiff  old  not  waive  any  right*  it  sight  have  in 
the  a/jiounta  deducted.   The  letters  any  so  in   so  many  words. 

Ie  are  of  the  Opinion  that  the  provision  of  the 

contracts  for  a  deduction  of  $18  a  day  for  delay  must  be 

construed  aa  a  provision  for  liquidated  as*ages«  and  not  a 

pen?.ity.  The  language  of  the  eontraote  ie  explicit  on  this 

point: 

":;aid  sum  of  f  fteen  (#15 }  per  day  for  ouch  de- 
lay, failure  or  noneeenjletion  shall  be  deemed,  taken  and 
treated  aa  liquidated  ■nnngtf j  which  the  City  of  Chiangs 
will  ouffer  by  reason  of  SUSh  default  &.n<l   not  by  wsy  of 
penalty." 


It  is  evident  frea  the  very  nature  of  the  circujjiatnnces  Uiat 
it  woulo  be  almost  impossible  to  ascertain  with  any  accu- 
racy the  actual  damages  for  delay,   io  fix  the  amount  of 
daiaages  in  advance  would  b<  the  sensible  una  expected  thing 
to  do.   if  the  amount  so  agreed  upon  is  not  unreasonable 
courts  will  enforce  the  o.r;reer&ent.   i uppers  v.  ;ea^rr,  146 
111.  19*;.  irovisions  almost  identical  with  those  before  us 
kUKft  been  construed  as  an  agreement  for  liquidated  damages 
in  the  case  of  Ludlow  Valve  Utg,   Co.  v.  City  of  Chicago, 
lio*  18244,  in  an  opinion  by  the  ■  rane  ■   <  ..vllate  Court, 
this  District,  filed  June  12,   1913,  not  yet  published,   ft 
see  no  reason  why  the  agreement  of  the  parties  as  to  liqui- 
dated damages  should  not  stand. 

in  the  Ludlow  Valve  case,  supra,  the  court  had 
under  consideration  circumstances  involving  the  question  of 
the  waiver  of  the  provision  for  liquidated  damages,  and  it 
was  held  that  the  city  officials  have  no  power  to  waive  the 
benefit  of  this  provision;  but  as  this  question  is  not 
raised  or  discussed  by  counsel  in  the  oase  at  bar,  we  express 
no  opinion  on  that  point. 

j'or  the  reasons  indicated  the  juojiacnt  is  re- 
versed and  the  cause  remanded. 

i  v  •         i  i   ■. 
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Additional  opinion  toy  ,,r.  Justice  ^courely 
on  ietitlon  for  Kehearing. 

It  having  been  brought  to  our  attention  toy  petition 
for  rehearing  that  one.  and  pceeibly  two,  of  the  contacts  die- 
cussed  in  the  opinion  heretofore  filed  did  not  contain  the 
clauoe  providing  for  liquidated  damages  in  case  of  delay,  we 
would  say  that  M  oonsiatttd  only  the  points  made  in  the  briefs. 
and  as  counsel  did  not  distinguish  the  contracts  v/ith  reference 
to  the  law  applicable  thereto  we  treated  the*  as  alike  in  this 
regard.   It  is  evident  that  our  opinion  concerns  only  such  con- 
tracts as  contain  the  clause  providing  for  liquidated  damages 
in  case  of  delay.   If  we  had  been  asked  to  pass  upon  the  rights 
of  the  parties  under  contr  cts  without  such  clauses,  we  prob- 
ably would  have  been  guided  by  what  was  said  in  Karber  JtW&u* 
Co.  v.  fee  Moffat  uycle  Co..  Uft  ill.  84:   »<»  general  princi- 
ples either  party  to  a  contract  *  *  oe*  recover  us  on  an  im- 
plied agreement  for  a  partial  performance  whicu  has  been  volun- 
tarily accepted  by  the  other  with  full  knowledge  of  the  breach; 
but  subject  also  to  the  intter'n  »ig*«  to  recoup  for  the  fail- 
ure to  fully  perform  Um  express  contract." 


'•     . 
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m  Brothers  .  anufncturin/-  Company,  plaintiff, 
brought  suit  and  hod  judaaanli  against  the  defendant  for  da*. 
MM  for  failure  to  collet?   a  contract  for  furnishing  certain 
iron   doora  and  frame  a  for  I  building   in   course  of   conduction 
f  lain  tiff  iWd   the   aub  contract   for   the   iron   work,    ana    sublet 
to  defendant   the   contract  for  stair  nail   doora  and  certain 
other   things  not  in  question.      The   contract  provided  that 
these  doora  »ebal]   bp  raade  acaop table  tn  all   reepeeta  to 
the  arehitecta  and  to  the  hoard  of  Jfirn  Undarwritara." 
fendant  failed   to  furnish   these  dooro   and  plaintiff  let   toe 
contract  for  completing   the  work   to  i-nioeley  Br© there,    which 
contract   contained  this   eatae   condition. 

Defendant  admit a  it a  failure  to  furniah  the  dooro, 
but   seeks  to   explain   this  by  eaying   thai,   6b     etair  boll    d 
specified  b'    the  architects  were  doors  haying  wire  glaas 
els,   and    that  the   defendant  learned   that    the  fire  underwriters 
would  not  accept   and  approve  a   atnir  ball   door  constructed 
with  wire  glaaa  panels,      froa    fchia  It   la  attempted  to   draw 
the  conclusion   that    the  contract  eaa   impossible  of  perform- 
ance,  of  which  faot  both  parties  were  ignorant  when  it  waa 
...ode;   nence   there   was  a  mutual  mistake  ftfeleb   rendered  the 
contract  void. 


• 


ft  do  not  agree  with  thit  conclusion,   lot  every 
mistake,  even  of  material  f-..<cts,  ail!  suffice  to  void  a  con- 
tract,  a'nere  the  mesne  of  information  ure  open  to  both  par* 
ties  and  where  eeoh  is  supposed  to  exercise  hie  own  skill, 
diligence  aae  judgment,  a  mistake  of  juagment  on  tnc  part  of 
either  or  of  oath  of  the  parties  will  not  render  the  under- 
taking void. 

"li  stake  or  ii:norr.mce  of  faota  in  parties,  ia  a 
proper  subject  of  relief  only  whoa  it  aonatitutet  n   Uicxucrial 
ingredient  in  the  contract  of  tr.e  eartiea,  and  diaappointa 
their  intention  by  a  mutual  error;  or  where  It  is  Inoonaiatent 
with  goad  faith*  und   proceeds  from  a  violation  of  the  obliga- 
tiono  which  are  imposed  by  law  upon  the  conscience  oi'  either 
party,   but  there  aaeh  party  is  equally  innocent,  and  tnere 
is  no  oenaealBtat  of  facta  which  the  other  party  hat  a  right 
to  k&tW|  and  no  aurprlaa  or  imposition  exists j  the  aiataka 
or  Ignorance*  daethes  BUtua]  or  unilateral,  is  treated  as 
laying  no  foundation  for  equitable  interference."  Btery'a 
Rq«  Jur,,  too*  lol. 

"ho  arldaaot  shows  that  defendant  was  engaged  in 

the  business  of  installing  fireproof  doors,  and  had  submitted 
doors  manufactured  by  it  to  tests  of  the  board  of  fire  under* 
writers;  that  at  times  its  doora  were  not  acceptable,  and 
sometimes  they  were.  'Jet end.ant  would  therefore  be  presumed 
to  have  tOM  knowledge  of  the  kind  of  doora  the  lire  under- 
writers would  accent,  and  if  it  was  a  Mistake  on  its  part  to 
contract  as  It  did  in  this  regard «  it  was  a         x    Judg- 
ment which  does  not  affect  its  contractual  obligation. 

Another  reason  for  holding  the  contract  valid  is 
that  it  does  not  appear  froa  tat  evidence  that  it  was  impos- 
sible of  performance,  (hero  ia  of  course  nothing  inherently 
or  naturally  ianeeaifcla  in  an  undertaking  to  furnish  doors 
acceptable  both  to  the  architects  and  the  fire  underwriters. 
It  is  a  fair  inference  from  the  evidence  that  ; niseley 
Brothers,  who  succeeded  defendant*  successfully  furnished 
such  doors.   .'here  is  in  tee  evidence  no  rules-  or  action  by 


the  fire  underwriters  rejecting  ouch  doors,  and,  in  fr;et, 
no  doors  were  ever  tendered  by  the  defendant.   The  only  tes- 
timony as  to  the  attitude  of  the  fire  underwriters  is  that 
of  the  preaident  of  the  defendant  company,  who  ^  ays  that  he 
informed  an  officer  of  the  plaintiff  company  that  he  (de- 
fendant's president)  had  been  told  over  the  telephone  by  the 
"surveyor"  of  the  board  of  underwriters  that  wire  glass 
would  not  be  allowed  in  stairway  doors.   We  are  of  the 
opinion  that  it  has  not  been  established  that  the  contract 
was  impossible  of  performance. 

ihat  was  said  in  talker  v.  Tucker,  70  J 11.  527 
i543j ,  is  in  point: 

"The  appellants  are  expressly  bound  by  their 
covenant,  'to  work  the  said  coal  mine  during  the  continu- 
ance of  this  lease  and  agreement  in  a  good  and  workmanlike 
manner. '   It  was  incumbent  on  appellants  to  know,  and  the 
presumption  is  they  did  know,  when  they  made  this  covenant, 
the  difficulties  to  be  encountered  in  performing  it.   It  is 
elementary  law  that,  when  the  contract  is  to  do  a  tiling 
whir,;,  is  possible  in  itself,  the  provider  will  be  liable 
for  a  breach  thereof,  notwithstanding  it  was  beyond  nia 
power  to  perform  it,  for  it  «ms  his  own  fault  to  run  the 
risk  of  undertaking  to  perform  an  impossibility,  when  he 
might  have  provided  against  it  by  hi  a  contract.   1  Shitty 
on  Gonts.  (11  Am.   Ed.)  1074." 

AI30  the  atatenent  in  .arson's  on  Contracts,  vol.  2(  sec. 

673: 

"If  one  for  a  valuable  consideration  promises 
another  to  do  that  which  la  In  fact  impossible,  but  the 

promise  is  not  obtained  by  -<ctual  or  construe  live  fraud, 
and  is  no;,  on  its  face  obviously  i:.,pc •soible,  there  secras 
no  reason  why  the  promisor  should  not  be  held  to  pay  dam- 
ago*  for  the  breach  of  the  contract;  not,  in  fact,  for  not 
doing  what  cannot  be  done,  but  for  undertaking  and  promis- 
ing to  do  it.   so  if  it  becomes  impossible  by  contingencies 
which  should  have  been  foreseen  and  provided  against  in  the 
contract,  and  still  more  if  they  night  have  been  prevented, 
the  promisor  should  by  bald  answerable.    8c  if  the  impos- 
sibility applies  to  the  promisor  personally,  there  being  no 
natural  impossibility  in  tha  thing,  this  will  not  be  a  suf- 
ficient excuse." 

The  variant  testimony  concerning  ahat  was  said 

at  the  meeting  in  the  arcni  tecta '  office  with  reference  to 

an  adjustment  of  the  difficulties  defendant  claimed  to  be 

in,  was  properly  submitted  to  the  jury,   Defendant  sought 


• 
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to  show  that  3nme  agree/sent  favorable  to  it  mbS  made,  r/hile 
plaintiff  claimo  that  defendant  aiiaply  told  plaintiff  to  g*t 
aoraeone  else  to  do  the  work.   The  verdict  of  the  jury  indi- 
cates its  belief  in  plaintiff  *o  version,  and  we  oee  no  reason 
to  differ  therefrom. 

other  point 3  made  by  the  defendant  have  been 
considered  but  are  not  of  sufficient  i/aportance  to  effect 
any  change  in  our  conclusion  that  the  judgment  is  correct 
Bttd  shoulu  be  affirmed. 

A7?IfBS2B>. 
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DANIEL  McFADDEN, 

Appellee 

)    Appeal  from 
Y8'  )   I    Circuit  Court, 

ADAMS  EXPRESS  COMPANY,  °OCk  CoUnty' 

Appellant.   j 

MR.  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  of  trespass  for  false  imprisonment  in 
which  the  plaintiff  had  judgment  for  -.#1, 500,  from  which  defendant 
appeals. 

Defendant  is  a  carrier  of  goods,  and  its  business  in 
Chicago  is  under  the  supervision  of  a  general  agent,  named  Brooke. 
Brooke  hired  one  Kluessner,  formerly  employed  by  the  Pinkerton 
Detective  Agency,  ostensibly  to  act  as  a  porter,  but  his  real 
dutiea  were  to  watch  the  employea,  investigate  lost  shipments  or 
shortages,  and  in  general  to  do  the  work  of  a  detective  for  the 
defendant,  reporting  to  Brooke  every  evening.   It  is  said  he  was 
inatructed  to  .ake  no  arrests  except  as  he  might  be  directed.   A 
package  containing  jewelry  was  stolen  from  a  room  in  one  of  de- 
fendant's buildings  and  Klueasner  was  instructed  to  investigate 
the  matter.   He  made  inquiries  of  varioua  persons,  which  evidently 
resulted  in     his   suspecting   that  the  theft  was  committed 
by  the  plaintiff,  who  was  a  driver  employed  by  the  defendant. 
Police  officers  were  sent  for,  plaintiff  was  arrested,  taken  to 
the  station  and  locked  Up.   The  next  morning  Kluessner  reported 
this  to  the  general  manager,  Brooke,  who  directed  that  plaintiff 
should  be  held  until  5:00  o'clock  that  evening  in  order  that  it 
might  be  ascertained  whether  there  was  any  police  record  against 
plaintiff  or  if  his  picture  was  in  the"Rogues'  Gallery."  No  auch 
record  or  picture  being  found,  Klueaaner,  acting  under  Brooke 'a 


i 


-3- 


instructions,  told  the  officer  that  evening  at  the  police  station 
that  the  company  did  not  intend  to  prosecute  plaintiff,  and  plain- 
tiff was  set  free.   As  there  must  be  another  trial,  we  have  given 
an  outline  only  of  the  occurrence. 

In  hie  opening  statement  plaintiff's  counsel  was  permit- 
ted by  the  court  to  describe  a  visit  by  Kluessner  and  two  police 
officc-rs  to  the  home  of  plaintiff's  fianceeafter  the  arrest,  and 
although  this  was  objected  to  he  was  allowed  tc  refer  tc  it  re- 
peatedly and  to  examine  witnesses  concerning  it.   A  typical  state- 
ment by  plaintiff's  counsel  is  this:   "We  have  alleged  specifical- 
ly the  treatment  of  this  man,  and  I  am  now  going  to  show  how  he 
treated  these  other  people."  He  then  stated  what  he  proposed  to 
show,  and  was  permitted  to  introduce  evidence  that  Kluessner  and 
the  police  officers  called  at  the  house  where  a  young  lady  lived 
who  had  been  keeping  company  with  the  plaintiff,  late  at  night 
after  the  family  had  retired;  that  they  aroused  the  family  and 
went  into  the  bedroom  of  plaintiff's  friend,  although  she  was 
only  partially  clothed;  searched  her  dreeser,  accused  her  of  re- 
ceiving jewelry  from  the  plaintiff,  and  accused  her  of  having 
had  improper  relations  with  plaintiff.   Plaintiff's  counsel  also 
made  a  statement  to  the  jury  that  plaintiff  had  been  beaten  at 
the  station  by  a  police  officer,  and  although  objection  to  this 
was  sustained,  yet  counsel  continued  in  attempting  to  get,  and 
succeeded  in  getting,  the  matter  before  the  jury.   There  was 
also  permitted  testimony  concerning  the  alleged  bad  conditions 
in  the  station  where  plaintiff  was  confined,  and  also  as  to  im- 
proper quality  and  quantity  of  food  which  he  was  given.   The 
court  also  admitted  testimony  to  the  effect  that  Kluessner  apolo- 
gized for  insulting  the  women  in  the  house  of  plaintiff's  fiance. 
Many  other  bits  of  evidence  or  statements  by  counsel  for  the  plain- 
tiff, similar  to  those  herein  related,  were  brought  to  the  attention 
of  the  jury.    Such  statements, made  by  plaintiff's  counsel,  and 
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tiis  admission  of  such  evidence  were  improper  and  highly  preju- 
dicial to  the  defendant.   In  1  Chitty's  Pleading,  397,  the  rule 
is  stated  thus: 

"Whenever  the  damages  sustained  have  net  necessarily 
accrued  from  the  act  complained  of,  and  consequently  are  not 
implied  by  law,  then,  in  order  to  prevent  the  surprise  on  the 
defenuant  which  might  otherwise  ensue  on  the  trial,  the  plain- 
tiff must,  in  general,  state  the  particular  damage  which  he 
has  sustained,  or  he  will  not  be  permitted  to  give  evidence 
of  it.   Thus.  in  an  action  of  trespass  and  false  imprisonment, 
when  the  plaintiff  offered  to  give  in  evidence  that  during  his 
imprisonment  he  was  stinted  in  his  allowance  of  food,  he  was 
not  permitted  to  do  so  because  the  fact  was  not,  as  it  should 
have  been,  stated  in  his  declaration." 

In  Miles  v.  Weston,  60  111.  361  (364),  the  court  said,  concerning 

the  admissibility  of  evidence  as  to  treatment  of  a  prisoner  while 

under  arrest: 

"Thax  he  was  ill-treated  by  being  put,  by  the  officer, 
in  such  place  as  described,  denied  food  or  the  privilege  of 
getting  his  witnesses,  subject  to  oppressive  conduct  en  the 
part  of  the  magistrate,  and  fined,  were  none  of  them  damages 
which  necessarily  accrued  from  the  act  of  the  defendant,  not 
were  they  damages  implied  by  law;  and  to  prevent  surprise  on 
the  defendant,  such  of  them  as  defendant  could  be  held  respon- 
sible for  should  have  been  stated  in  the  declaration.   But  if 
the  magistrate  had  jurisdiction,  his  act  of  fining  plaintiff 
could  nbt  be  a  proper  element  of  damages  in  the  a^ion  for 
trespass,  false  imprisonment  and  assault  and  battery,  though 
it  might  be  in  case  for  malicious  prosecution,  iT  stated  in 
the  dele arat ion. " 

There  were  many  other  improprieties  in  the  manner  in 
which  the  examination  of  witnesses  was  conducted,  which  probably 
will  not  occur  upon  the  next  trial. 

In  his  closing  argument  defendant's  attorney,  in  dis- 
cussing the  amount  of  possible  damages,  called  attention  to  the 
fact  that  Kluessner,  who  was  respobsible  for  the  arrest  in  the 
first  instance,  was  not  a  party  defendant.   This  remark  was 
stricken  out,  with  a  rebuke  of  counsel  by  the  court  which  could 
not  have  failed  to  harm  him  before  the  jury.  We  see  no  reason 
why  counsel  should  not  have  been  permitted  to  comment  on  this  fact, 
especially  in  view  of  the  argument  of  plaintiff's  counsel,  to  the 
effect  that  it  was  only  from  the  defendant,  the  Express  Company, 
that  plaintiff  could  get  compensation. 
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One  of  the  vital  questions  in  the  case  was  as  to  the 
authority  of  Kluessner  and  of  a  Mr.  Haberton,  who  had  charge  of 
the  stables,  harness  and  wagons,  to  make  an  arrest,  the  defendant 
denying  that  they  had  such  authority.    In  a  number  of  instruc- 
tions given  by  the  court  at  the  request  of  plaintiff,  the  arrest 
was  referred  to  ae  made  by  "authorized  agents. "   It  waB  clearly 
prejudicial  error  for  the  court,  by  instructions,  to  assume  or 
to  imply  that  Kluessner  and  Haberton  were  "authorized  agents"  in 
making  the  arrest. 

Other  errors  in  the  instructions  have  been  brought  to 
our  attention  which  do  not  require  comment,  as  doubtless  they 
will  be  avoided  on  the  next  hearing. 

For  the  reasons  indicated  the  judgment  is  reversed  and 
the  cause  remanded. 

REVISED  AND  REMANDED. 


■  - 
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,  Bailiff, 

GAT1NA  CAKING  and  I] 

•      ,  j 

Appellees.  ) 
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:■■:■•  11  ant, 
vs. 
•    BUflf  .-.,  Bailiff, 

1  LPP. 
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*   "       IQ        :  SJftT, 

On  Koveiutoer  11,   1911,    oebaotino  Lorenzo,   plain- 
tiff,  sued  out  a  writ  of  replevin  ftgaiaeft   Ffc**afl  I  .   Bunter 
and  others  for  the  recover:/  of  certain  horses,    harness   and 
wagons,      subsequently,   on   BMWktl  27,   13H,    the   game  plain- 
tiff   sued  out  another  writ  n^ninst   "Thawae  ft,   Hunter,-   Bailiff 
of   the  .v.unicipnl   Oeurt"    for    fee   recovery  of    certain  homes, 
hnrnoee  and  MflM,      Mm   0f  the   chattels  apparently  are 
de.-.cribed  in   ooth  writs.      The   suits   MM  to  have   been  heard 
at   the   mm   tir.r,   and  a  jud<;,-nt  was  entered  in   eaah  firming 
the  rigbt  of  possession  in  the  "defendant*   m4  assessing 

*M  at  mm  cent.     Appeal!  fvw  both  JudftMSfitt  ktt  before 
ua  and  uave  been  conaolidateu  for  hearing. 

•the  first  assignment  of  error  i*  Ueat   the   "j  ,     - 
iaent  of  the  court  U  not  reapeoslve  to  the  leaven,  . ,.,ie 

point   ia  not  presented  or  argued  in  plaintiff's  brief  a.  w* 
«nts  of  error  not  argued  are  ueld  to  be  waived.      Central 


a 


union  Building  Cs«  v,  Kalender,  318  ill.  *?.  however,  in- 
spection of  the  reoord  shows  that  plaintiff  slaUftSd  to  be 
entitled  to  the  poaseeaion  of  the  goods,  faid  drfenu.oit'a 
pleas  traversed  thia.   i.cnce  a  finding  that  the  right  to 
possession  is  in  the  defendant  nay  be?  said  to  be  responsive 
to  the  isauea. 

She  only  other  assignment  of  error  la  that  "the 
court  erred  in  assessing  da      gainst  ths  plaintiff**  Is 
reference  whatever  is  made  to  this  point  in  plaintiff *s 
briefs.   Therefore  it  does  not  require  coament,  but  it  may 
be  noted  that  in  replevin  if  ths  right  of  property  ia  adjudged 
in  ths  def*ndant(  iaaages  nay  be  assesssd  against  the  plain- 
tiff by  the  court.   Ssetions  32  and  24,  ohaptsr  119,  hurd's 
Revised  Jtntutes* 

Defendant  has  asked  that  statutory  damages  for 
delay  be  aasessed,  and  this  «e  would  be  dispessd  to  do  if  it 
could  be  done.  Section  23,  chapter  53 i  Hard* a  statutes,  pro- 
vides in  ouch  a  ssss  as  thi-d  that  the  damages  nay  be  fixed 
"at  a  sum  not  exceeding  ten  psffssntaa  of  the  amount  of  the 
Judgment."  The  trial  court  asse-aoed  the  danagea  st  one 
seat*  and  ten  pereentun  of  thia  is  an  astsunt  too  snail  to 
be  considered. 

The  judnaent  is  affirmed. 
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Pl.-istiff  in  »rror. 


ve. 


ItfSOfl    BOLAB   WINDOW   COMPANY,  ) 

Btfendetjt   in  Error.  J        ) 


)         Error    to 

1  Hunici.ca;   Court 

)  of  Qhlo&gO, 


KR.   PRS8X0XKJ  JUSTICE  SKIta  BELIlpJEB  TBS  0PI1IOI  OF  TO  COORf. 

i  r.  feetiea  va«  croufht  in  1st  Vuslcip&l  Court  of 
Chicago  by  -chart  Gordon,  pUln|iff  in  siror,  ftgsisst  r.h«  fftUOB 
B*la*  Window  Cor.Tn.ny,  dtftmiant.  in  arror,  to  racovsr  for  labor 
ft**  Mttfltl  •xp***94  dna  ferftiaBa*  In  r*palris«  a  heating  riant 
in  tat  building  occupied  by  it  at  it.  8B00  South  Paalisa  e-trsttt, 
Cbio.M-o,  at  the  request  of  fltfeadwat  in  error  through  its  presi- 
dent.     Deftttdtnt    in  srrc-r  he    }ttSfB4Sl    in    tba  court  talc*. 

The   labor   ■  nc  aatsrialt  aaausttd    to   $349.64   accord- 
ing  to    fefet  ttftditptttttf   tirltitses.        The  controversy   Is   tat  court  te- 
lovv   *6»  upon   the  quasti**  of   liability.      In  our   o;  icion   the  de- 
fendant  in   srror,   mi  on   fc&t  tvidance,    it    Habit    for    <  ha  work    tstf 
aatarialt  raralaaatf  by  u,«    U  1st  iff  is  at, or. 

The   Judgment    is  revareed  and   jatgasat   it   t&tarad  ha» 
in  f^vur  of  Robert  Cordon,    pit  is  tiff   is  error,   Sgaisat  defendant 
in  error,   Vateas  roisr  Iladc*   Co*-;tr;y,    fa*  1246.34  on  a  finding 
of  fact. 

REVERSED  ASS 


'oh  Te: 
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RICHARD  C.  STFUDLE,  doing 
4  CO., 


BTEUDLS,  doing  ) 


485T.A.  576 


S    Inn  to 
**»  1  Kttnl<  C  vrt 


1IANTRI*:. 
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An  uitloi  mm  brought  In  the  tfuaielpal  Court  of 
Chicago  by   A«f«aOMt    in  error,    Riofc-rd  0.    eteuoia,   doiBfi   ouair.eae 
»•  *Sl«*s.rd  o.  steudie  *  Co«<»«y,"  tgaiaat  pUiatifft  la  *ner,   to 
recuv^r    the   itta  of  H's.bQ,   ftil«g»d    tc  La  dud   f«   WMrfc,    Jabor  and 
■saterial    furnlebad   in  Mi  about    the  repair  of  a*   automobile  o*nad 
by   : l*.inti.ff  a  in  error. 

Flelaiiffa  in  tty«f  filed  »a  affidavit  of  aerlti, 
alleging    tfcat    tha  defendant   in  error  guaranteed  I  U   *ork   don« 
the   automobile    for   ninety    **?*,    =rsd    that    the   automobile    •Wltf    94 
cut    in  proper   running  order,    that    the  *ork    a*«  no:  proper 1 J   acne 
•;-nd    the   aatoaofell*  h*d  not  beea   in  food   condition   iince   the   »o*ft 
**i.e  dona. 

By   1MTI   of   :aui  t,    ;--i?  lot  iff »    in   *****    filed   9    NU 
off  tgalaat    the  def**4aa«  in  error,  amount  lag.   to  $11. 00,   e*4  da- 
f«a***4    .n   ^rrjr   filed   »■  affidavit  0f  sprite   to    the   elftla  denying 
i»    t;;to    the  I    DO   owsd    the    «u«. 

kptil    .,    v?y;- ,    the  c  uee  oomm  on  feu    trivi   before  one 
of   lif   rfud£eu  ftf   toe  Uuoici  -Ji    Court  Md   the  tef**4**«   in  error  and 
his  attorney   eaiag   ftfcaefet    *ad  no  one  rarreeent tlaj    Ml    tola*   i  reeent 
the  cause  a&a  diaeieead.  fa*  eaat  .f  eraeaa uUe*  UMf  j«*f«tat  use 
enteraa   in  f**o*  of  U#  4-i«intiffe  in  err  r   for   Um  uuats  by   thea, 
expended   therein. 


. 


ioqunntly,    -n  July   80,    1911  ,    three  nontfce 
tvnatf    three    Lays  nfter   the  entrj    -l    ;,fi  •*•*•  nentiontd  ordnr,   on 
nntio*    of  defendant   in  arror,    the   Kunlni^nl   C-urt   vnootOd   Mid   set 

tide    the    oruer    of   3  a  en  i  a  e&  1    ;nu   }«dgM*t    Mid    rain«  te  t  ad    ths   csuae 
in   tilt  court.      Ho  petition     .      ffldnvite   ?sra   filed  by    the  oafand- 
t-nt   in  error   in   support  of  hie  notion  to  vacate   the  ordar   of  dia- 
aiec&i      no   JOdgSOttt,    Mftd   no   shoeing   ehatOVtr  vne  BOdfl   bf   M»    Mf>OI 
nhioh   tha    iri&i   oonrt  beeed    Its   action   in  rnootlnf    the  order  of  dis- 
missal and   Jufifotisnt.        In  -ur  opinion,    the   Municipal    Court   was 
eithout  jurisdiction   to   vac&te   th»  order  end    reinstate    the   eauae. 
section  81,   Pn«    .  ♦,    >f  ttii  KunielpnJ  court  Act,  proYldnt 

for   Ts.l:a  only  settod  cf  giving   tc    th«  Municipal   Court   jurisdiction 
to  vnonti  Jndfpnnti  or  ordart;  entered  by   the  Municipal  Court  after 
thirty  dove   bore   int^rvanad  after    the   entry   of  ■   judgment   cr   final 
order.     No  petition  im  filed  under  the  authority  conferred  by  s-^io 
section  81,    end    th$   order  nndOT  raviav*    ant  Mitred   *lthOttt    juria- 
diction.      Tha  order    ie,    therefore,    erroneous  sndir«rf «r»ad. 

RBYSRBID. 
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lOfcTlX  BLOW  PIPI  001PA1Y,  f    f  J-»^»      ■'  ft 

Defendant    la  Error,  I     ) 

)  Error  to 

*•  )  Municipal   Court 

mummCUh  O^BIWT  COaTAET,   a  Cor-        /  of  ChlC6*0' 

poratlon,  ,  j 

Ml  in  tiff   in  Errc/.         ) 

MK.    PRESIMW  JUSTICE  SKITH  PELIVi^SD  THE  OPINION  OF  THE  COURT. 

An  action   in  contract  m  brought   by  John  f.   Reif 
OgaUot    the    COOWOrolal    febiCOt    Con    My,    a    ooryora'.ion,    to    recover 
for  work,    labOl    sad  s.*terial   *&laod    to   h&v*   0000   furnished  by    the 
plaiatiff   to   Mid   company  under  ■   *rittso  cent  -rot,    tat  clai*   in- 
cluding  lo«a   it  profit!  alleged   to  bavi  beoa   sustained  by   the  p.iaia- 
lift  fcy  roaaoa  of  th«  esfoadaat,s  refusal  to  para It  the  teapletioa 
of    too   *ork.      fao   contract   9ued  oo  *ee  attooaod    to   th9  plaintiffs 
•tateaoat  Of  clala,    and  eae  writ  tar-  0«   the   lettar-hsad  of  the  com- 
tcsrci^l   Cabins'    0o*paay«   so   follows: 

"Vortex  Blow  Pipe   Co., 

^^Chicago,    Ills. 
Can  ti  eaten: 

r  •   *,      S1****   finish  us  one   (1)   doufcls   46"    saeolaffs   tsaaaaft 

nJ?  *f    *n**f*'"   York  Blo*er   Company's  00*0,    f.    c.    b.    ears  Bucyrue 
Ohio,    for    |a«   sua  of  §154.00.      (0.   ir.   -   L.   K.) 

You  sloe  agra*   to  furnish  ue  Notorial  aad  labor  to 
erect  a  blow   spots*,,   *ith   tao  satsrial   «s  aos   have  on  our 
praaises   fur  oCf1  pot  hour,    for   *kiJl  fully  and  ffschanical   labor. 
Materia?    that  may  be  needed  to  oeaplote  lata  syetes  snail  be 
furnishso  ay  you  and  pa 14   for  by  as  at    the  rats  of  IZf     par   lb. 
Auiitional  materia]   furnished  shall   is  agreed  aad  settled  on 
bziorz  orootloa. 

Yours    truly, 

Louit.  Eirmoe. 
Vortex  Bio-  Pips  Co., 

By  J.  f.  Rolf.* 

Ths  defenss  oas  that  the  ooatroot  sos  aoi   tao  con- 

troot  of   the  a.fendant   corporation  but   the   individual   soatrast   of 

Louis  Eiroao,  tao  affidavit  e|  pe/emee  denying  the  taoouttoa  of  the 

contract  under  oath,    and  doayiai   that  any   of   the  aattffial   wus 

furnished    to  or  *ork   done  t,r   the  Co«t*rcial   Cabinet   Soayaoy,   and 


. 


alleging   It   van   fvrni«hed  to  end  dona   for   Louie  Kir*  as,    an   indi- 

?hs  Municipal  Court  neld    that   the  use  of   the  wcrde 
•ua*   Mid  "w»«    in   tbfl  contract  created  euch  an  aafeigttity    that  paval 
•Videaoe  was  .^diriaeibie   to     show  who  tha  ra&l   partial   to   tha  con- 
tract mcm,    and  adsitttd   avlo'sooa   of    til   praliainaxj   convareationa 
prior    to  and  coutaanroritnaoua  *ith   tha  execution  of   the  control. 
In   thuw  holding,   laat    fcfit  contract  m  ambiguous  and    wifiiting  svi- 
dycca  pf  prior  convera&tiona,    tha  court  arradU      Keeiay  Braving  Co. 
v.    Decorating  Co.,    194   111.    580;    Cl*rk  v.    KftlUry,    IB5   id.    8*f. 

Dm   raio  s»s  to   Ui»  ^arcifojiion  of  parol   avideace  of 
prior  conv«ren.t.iofia  relates  at    ^ &1  i   to    tk*   introduction  of  evi- 
dence for    the  parpaaa  of  Hhowiug  <»ho  war*   the  parties  intended  to 
la  eouud  by  a  written  iattiwaaiftj    as   to    the  aseaning  or   intention 
Of   the   language  used   in   * be   lmUrunant,   and  whera   tbvre   i«  M   in« 
dioatioa  upon  the   face  of  the  contract   that  any  other  parsons   than 
IkOM  who  signed  it  are   intended,    tne  court  »iil  not  para It  ex- 
eransoas  tvideae  i   to   enan   laat  athat  and  different  partial  %e.re  in- 
landed   to  la  bound,      Loan  v.    FlajMM??*    149   III.    Ipp,    47},    People   v. 
Oria«b*ou,    Uf  id.    tfttj   straunsv.    Cohan  Br j».    Co.,    ift  id.    337. 

?bj  court   ponaittsd  evidence  of   tad   aubwequent  acts 
of  Louia  Klrrcs*  to   thai   the  oasaiYUntlaa  plaaad  u?  on   tha  contract 
•j    tfct  parties  after    ltd   ssacution.      Thia  *s8  error.      Davis  v. 
Saltan,  81  in.  aan.  407.     *h-.»n  tat  eoatrant  la  la  writing,   it  ia 
for   t;ia  court   to  state  its  aaa&iBgj    and   it  ll  only  aaava   thara   ie 
a  doubt  aa  to  tki  prajpa*  aaantag  of  Ian  onntraot,  uriaiag  f*an  tha 
aaabi&uity  of    tan   <*orde  or  phrasal   uead,    laat   tha  acta  of  tha  par- 
tie*  ara   locked    to   for  aid  in   ooastf  ction.      People  v.   Murphy,    119 
III.    15,-*. 

Tha  avidence   in  queetion  related  to  certain  tlae 
alipa  v»hioh  ware  made  out  by  tha   r^e-lntiff *•  employe  a  who  aorked 


upon   inatrtii  int.;   tha  t  \o*ar  eyararr,    too    ti*re   olipo   bolng  signed 
*CkMttorolo2   Gofeioot   Go.    0.   X.    Loui*  Klrnooj*   anJ  »2«o  a  atata- 
aant  of   volgbt*   an.'i  irsteriaj.   furniohed  by   th«      laintiff  en  the 
job    Is  qu«ttti0Sj    which   *tata»ant  was  also  aignev?  olU)    the   BOOO  of 
0««aoroi«U  Cabinet  ■  I  ,    Louis  Klvwoo.      Fbo  •▼idooeo  eho** 

mat  Kirao*  '*;s>e   tbo    >wa«l  of    bfco   ouil iin£,    that    tha  Coa&arcial 
Sabinat  Qovpooy  mm   hie    tenant  an;i  occupied  oas   floor   jf   th* 
building,    and   that   tb*  blower   eyeias.  »&*  bo  lag   installed  for   th* 
benefit    of  ail    th*     teuantu   to    tawe   too  OMViayo  oad   aawduat  om»j 
from  tbo  different   floor*  of  th*   building,    ii"    lb*   a=varal    tenant* 
00*   fit    to  connect  *ith  it* 

The  court,   after  admitting  parol   oVidODOO  over    too 
objection*  of   th*  defendant,    churged   the   ;ury   that  unleee  plain- 
tiff hod   "established  by  a  preponderance   or  gTOO-tO*  volgftt  of  th* 
evidence   that  at    this    tlae   of   tha    entering,      into     of    the     OOOtroOt 
inqusstion,    it  wis   the  mutual  asdorotoodlxtg  of   the  portloo    boot    the 
corporation  was   to  bo  bound    thereby,    than  ha  0O1B001   recover    in 
this  OO-sO,      But  you  havs  •   right   in  determining   tbo    intention  of 
tba  parties,    If   it    is  not   clear   fross   th*  written  inetcuaent   it- 
•olf,    to    fco&O   into  cent,  idera-t  ion   th*  OilWOBOtOOflOO  under  »hioh 
the  contract   was   entered   into,    the  conduct  of   th*  portloo  with 
respect    tfcoroto,    and    the  »&y   in  which    they   treated,   it    in   this   future. 
Eut,    if   fro*    |lM  orltlDg   iteelf,    the   intern  ion   lo  clear,    then,    of 
courbw,    no   rogard   uhoul*;   ba   hod   to  any  uf   those    bblago*      Ir-   !• 

only  oaoao  tao  o.utract   to  ambiguous- ,    <ind   you  aaaaot  dotoralao 

ma,y 
fret  It  who  ooo  intended    to  bo  beaad,    that   roaztako   those  other 

tfcltgo   into   ooaoldoratloa,"        Thia   portion  of   fcho  court1  a  charg* 

wu.a  oxaoj    ..;_.    bo  Oad   it  **o  orroaooud,      fho  court   submitted   to  th* 

Jury   tha  ^ueetion  whether  or   not   the  contract  was  ambiguous.        That 

wae  1  qu&otioa  of   lav-'   wbloh   it   no   tha  duty   of   th*   court   to  docld*. 

The  OborgO,    in  affect,    told   tha   jury   that   tao  act   of  Kire.ae,    in 


■ 


»«. 


•igolag    tfaa  aaoo   of  too  torporotioo  to  tha   list  ahes'.a  tttd  weight 
Ollpo,    01 .-.*.  Mi  Bid    of  tfco  OoyporotlOO.      la    '.his    '.he  Ofeorga  wae 
•rro&Oooo.      It   »*•    tot   ftuty  of    ftbo  ooovt   to  conttrua   too  contract 

froK   too   language  contained   therein,    9JOA    it   wae,  error   to   inetruct 
the  Jurj  -  y  i  L{  I      o  r..  kjruo   it. 

Froir,  M  examination  of  to*  »*idon#0«  it  think  the 
VOrdlOt  "  ,">;-iwni  ooo  olOOJTly  OfOl&flt  the  weight  of  the  evi- 
dooeo.  »n  b ana If  of  too  plolotlff  wholly  folio 

to  ooko  out   oia  05»»a  OgOlMt    DM  defendant,    rlaintiff   in  srror,    Old 
the  oourt   should  have   sustained   I  be  ootiOO  Of    too   :  lotot  iff   in 
arrcr    to   loot  mot    the   jury   to   find   in  it*   fOY0ff« 

The   Jodgnssnr,    is  ravsraet'., 

RIVUUIIB. 


■ 
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F2RD  XUHLEN, 
ve. 


C^f^ndant  Id  Error, 
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Error  to 

tfuniclpsl  Court 

CHICAGO  ATHLETIC  ASSOCIATION',        '  {  °f  CM,*«t' 

a  Corpora tion, 

Plaintiff  in  Error. 


UB.    PRESIDING  JUSTICE  SMITH  P* UVERED  THE  OPIMOf  OF  the  COURT 

Ferd  Kubian, defendant  in  error,  sued  the  Chicago 
A  thistle  Association,  plaintiff  in  error,  in  the  Kunioipal  Court 
of  Chicago,  to  recover  the  sua  of  #65  ae  wac-as  due  the  plaintiff 
froa:  the  defendant,  and  for  |10  attorneys'  feee.   The  court,  upon 
the  trial,  entered  judgment  ag&inat  the  defendant,  plaintiff  in 
error. 

The  Statement  of  clain.  alleges  that  the  plaintiff- 
had  been  eBcioyed  by  the  defendant  fro*  month  to  month,  tad  that 
the  plaintiff  *.%e  wrongfully  discharged.   The  defendant's  affi- 
davit of  merits  admits  that  the  plaintiff  hao  beea  eajioyed  by 
the  defendant  up  to  and  including  the  third  <iay  of  October,  1928 4 
but  states  that  on  the  laet  mentioned  data  ne  «ae  discharged  for 
cause.   The  affidavit  admits  that  there  we*  due  and  owing  to  the 
plaintiff  from  defendant  the  sum  of  S6.30  as  sagas  fro*  the  first 
day  of  October  until  the  third  day  inclusive,   flu  defendant's 
affidavit  of  aerita  further  statss  that  the  plaintiff  *aa  dis- 
charged fx-oa  its  employ  for  faelure,  on   numerous  occasions,  to 
obey  instructions  given  by  the  manager  of  the  bath  department, 
for  rough  and  discourteoue  handling  of  b*th  patrona,  ana  for  fail- 
ure to  take  proper  and  sanitary  care  of  '.he  apparatus  of  ths  bath 
department,  in  leaving  the  stsan  rooa  in  an  unsanitary  condition, 
and  that  all  the  emitters  ted  causes  of  discharge  ware  in  direct 
contravention  and  violation  of  the  ruiee  of  defendant's  bath  de- 


- 


. 
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partaaant,  *!:ioh  rules  ware  -*all  kno*n  to  tne  plaintiff  at  the 
tiits*  of  his  entering  upon  the  contract  of  en iploy «  ant  with  the 
defendant. 

1  he  errors  railed  u^on  are  that  the  finding  of  facte 
by  lite  court  is  contrary  to  tha  evidence  and  unsupported  thereby, 
and  that  the  court  erred  in  srtnitting  on  the  trial  i&proper  evi- 
dence on  the  part  of  the  plaintiff  and  in  refusing  proper  evidence 
offered  by  the  dt*fen.iant ,  and  erred  in  refusing  to  grant  a  new  Yrial 
and  in  entering  judgment. 

Lpon  a  review  of  the  evidence  in  tha  record,  *e  are 
of  the  opinion  that  it  shows  that  the  plaintiff  w&g  discharged  for 
good  ceuse  and  that,  therefore,  the  judgment  le  contrary  to  the 
evidence. 

The  plaintiff  introduced  in  evidence  a  letter  signed 
by  C.   J.  Walsh,  which  v*a  identified  by  Kuhlan,  the  plaintiff. 
The  letter  states  that  Kuhlan  hsd  bean  employed  by  the  association 
ae  a  rutber  in  its  bath  department  for  ten  years  and  that  during 
that  tiire  Ilia  services  were  eatisfactory  in  every  respect  and  that 
he  was  considered  hcneet,  industrious  and  reliable.   The  defend- 
ant called  Waleh,  who  wrote  the  let  tar,  and  he  testified  that  he 
bad  signed  the  fetter  and  that  he  tud  given  it  to  Kuhlen  aerely 
to  help  him  get  another  job.   The  court,  however,  sustained  ob- 
jections to  this  testimony  and  ruled  out  all  evidence  on  behalf 
of  defendant  showing,  under  what  circumstances  ana  conditions  the 
lettar  *ne   written. 

We  are  of  the  opinion  that  the  letter  wa.e  improperly 
^dasitted  in  evidence  as  an  adpission  against  the  defendant;  that, 
before  it  could  be  admitted,  the  agency  of  the  parson  writing  the 
letter  should  have  first  been  established  by  affirmative  evidence 
other  than  the  declaration  of  the  agent  to  that  effact.   Paaee  v. 
Trench,  167  111.  101;  Callaghan  v.  Vyere,  89  id.  566.   Further- 


. 


I 


i 


u-.ora   the  daol&r&tiona  of  M   rreni.   muat  be  of  hie  own  knowledge 
ae  to  natters  of  fact   and   not  aars  exrr«aeions  of  opinion.        Teal 
v.    Weravey,    18   Hi.    Arc.    32.  The  Jxidgrwent   ia  reveraaa  tad    tht 

cause   rar^.rcied. 

.  RSIS    IK3  RENASDBD. 


Nk*   - 


i.    CUM, 


vt. 


life  urn 

I  OR, 

*>s  ii:  at. 
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Hmici]  *'l  Court 


y 


-.    IPXIX01  'U^T. 

hil>   u  f*«*  *  j«4#k*»«  recover*:;   b>   a«c« 

H.    61**  t,    ft^pftlUa,    7p;ih«.;    tfc*    &*£«  (  »a*mf 

Kuiuai   lit*   I'  i  C*Ufk*»i*,    in   tfea  BttftUi] 

Ccuri   oi   m«W    »a   N**»%*i    M-    u  , .  ^    f^    ftfei    ^     ...   ,  ,  _  ^ 
©osl*.      U    v,-:r«    f*«*    Uki    r««ovO    tft*1    tfe«      lalfttlff,    Ma**,    toafe 
out  a*  a*******  ta*******  ft*n«j  in  i%4  t*f*»4aai  a**   my,   »M«a 

tAMTM    hi«    'afftlaal    UxJiiy    injur!**   «ff*«t««!    .i-aly    I******    •*. 

I*ra*l«  tielast  k»    t««1     .  -  a."     rk«     ...  rlftloma  a*  la*  la> 

aut,;:c*  folky,    M*«J  ,    iUJ,ti0fi,    ia    lh.    3^   ^1*3,    *„ 

at    foll*«ai 

.<.     i  /5£   **•***«   **ta*l    Lif*   Uftttl  ^       f   C    litem 

aia  309«  &«xfby   «n*ur«  lace  Jj.  CH*k  ecalaat  bodily  Injuria 

•1**1   •  •       taati**  »e«  ft*aly  ladaamHy  **1   Baotloa   •»•   to 

$50 


FOf    |#M    af    U«  | 


$:■:.*} 


*rl:      ■  *«t*2     l0*a«fl     (aOt     &8      .OS8ll<,>»). 

,      i*?40*!  ":     If  *•?«  »*  ***•  «•«]..«  aalaly  a*d  *x. 

ilat 
bUHj  or  the  laav* 
rvat   ta*  *»t«  »f  Injury,  iwt  no;  ra*»ltlaa  ia  :  aa  .**, 

avU«l«  I  l9|j  ,    ,  ,    .•  ' 

41 <       Uil)  i    .o. . 

ie     he  aao»At  a*1   out   in  tft*   •ofce-luia,    aa*tlaa    •;:•.• 

Artiojtt  J.       tiM      I    Uaj    jf,    t        I    Lauattalj  and   i*» 
>ly,    fro*    t**    i*U    Of  »©dil|    ir,juri*.         ...  '        rt|      v 


(I 

fcl 

fcfelad 

1*1 

so- 

l/ti      -      »*«ti»i  »»«  .ibovs,        nit   U  m   •▼•*!   »ii 

>**Uf  i*4*»alty  fot  *t.y  ea«  ci*us$  »#  iit»*iUtjr,   t«u 

p*ril*2(   oa  p«.ld   f  r  P:or-a   ttea  800  rro*»ttwtlT<  ■••da," 


,i*A\»i:iny>    u.:*    iniursj   ba   nsctfi.;.  .<ii>    ..i«- 
l*f  rr«a  p«rf«r«lfij  om    -r  »«r«   ;.  |   y  ««%!«• 

»   ■■■  **i  -   •**%!!   i*4**mity 


ia 


•  R  r 


?1   intiff  W  in  conductor  ae?ioy«4 

toy   11..;  -  ,ra  Ititre  I   liai  N   ttoJi  out 

.  !    dK»B£*tty«     41    *9t   tt«» 

of   Itj  t>  ,-r    19,    1910,    fJe   j:ok  it  lcr.  <*■•», 

fcfctt  tf    f<--  ir   M&tler,      CMS   tfct  -  t,    pltifitlff  *&«   tttatV 

iag  oe  r  plot  cf-r    -re>    tr;n   |?tit  ln|   u;  .      ?JH   Mgiftt** 

19  Is  1st  if  f  t*4    tbrowu 

9$*f  '.:  i  .  ■':.?'  bin,    isjtti  tatk, 

*>;,ln:s,       Ul«»4  v.  ;       ;       ;r;:i.       ffetrt    *tl        tlQNM    "'  ••    it 

I9t   JJi  lr9   iaJTgt   ene,    tad   tjfciit  •    I 

ia  bftajitft   lt|  Si  J  Itfett* 

On  Ftfeftt&jry    l.',    L9U,  IttifJ    ffcrtitttti   pfttft 

Of  Sl(..,ti,:  U|    *  • 

?  •  -      •       -      ,  -     «•"«»*:,    Mtkitg    w:' ?*:.C'?. 

I&«   iafttttAt    tt£99tt4    t   trtfrtt  §9$,  IM   '  re»iu«:   ih*a  du» 

on   tfit  j     ■  It]         ■■    I     I    tttttittf   jrttr,    1«m  vi;,.  net  ..  f  |8  I 

tttt    KB4  plaintiff   o&  F-^rvry   ft,    191 X.      fait   ltMI(   KM 
Fa  ruarj  10,    i-    :.     '..-■"s  rota  fi»t   Itja  tfv*?  tfet  pltintiff  on  fefea 
|$tk  fi»j  textsary  *hat5  h*  tat  paii  tfca  ■     ffct   fcaa* 

tor* a    ••  I    9la.il   R*r-i       ; U*    Otft   of   Fabru- 

Mrj%  MKi  Kilitr,    • -.  aay,  <i*«- 

tiftl   it  t£  ti  If  it  up  bo   tfet   I9t9,    ; 

the  (Mitt  on  aaiafc  0ia#i   atyaittd   tc    rvy    to  aa?*,   but   C; 

cot   ttatatt    to   batt    I  b*   paj  sre   e<.  -  t*|    fca   | 

*Of*   uiilii    Fii.  |W  ?y    I9t9«      ^Ii«r.   8it*)    Ufll   t*1    bit    alai 

»rfi    miymj    fros  bia   iejurias  sad  ia***  paaititaly   llaM    9t  *&* 

aot  taii,   cut,  ta  :«»!••  fro*  oae  of  tha  attaaAiai  ptqrtitiaaa. 

Pa,   tf   l«   Ds»i»,   »*o  *.- «  feat  raiitaa4  I         i  / '  a,       i  •!• 

;*cosi   |  k  ||  U    *^rk#     flMLl    h*    V9U14    I  'i-f,    MM 

•illiai  it  i;v    t«  cut*  a)ji««if  ir.  |   it  |i  9Mili  t*  itstj 

tul   it   «fefe   ttitlunr  cjruia  fttff   ».*ti4;fi«o   th«.t.  gtitc  to  work   touid 
cura   91a4    Mbf   ht  ttt,    k9tVtftftj    not  aiiilBf   It   r8;aci«#  tftt  ott- 


i  i ft  .    .        .:  M  I  "    I      hll      (VI  ,     »a    I  -  •  -       siJU- 

••3  f  i    . it   t   uai  .  .  I  I   %* 

Uttt*    to  «Si*,  •         ■      - "  -    ■       •' " 

...;. ,  ■  .      |fi    •  i    .    tii     rvofv  of 
■I*!***  I  i    tvlft    e  i i  ,  -■,-■  .•:   If  tiM 

::<*:";  M  to  K&litvt     *Y;   ,    ^  ■■ ;    ,l    I         Ml  vWti  Us  MMte 

livKV   («    rets,    I    .•  i  iflc  feuU;K,<    t,ift   tavwNMMMI  0 MR •••■-> 

so  r^i      u  ■      .  ■  r*   lavt,*     ill    .  limit     "Is 

p»l  1 142     iwf  e .  .-..■-.  /i         rit  h 

I     It  y  .  * 

?l«tfttiff  01ia»k#    la  %A&l%1m     ;  il    tkt  i«t- 

•jsr  *sA  4 vll VVXiftg    %\    b|    ftlv&a-la*    t»$  '■■•.•  •sciatnt 

....    !  >   !Ur  »!    tfe«    UttV  J»S  IVMvtv4  tils?.   IfeV   ie*t#r 
::        *I    kal  \   him   it   1    ifti   Mf    :  ■  c  la    lo  go    I©  vvffkj    I    ■*■ 
'■■-..    .   ■  |  -    I  .    I    a  -  I  ,    I  "    T    •  M    Mfrl 

■felv    lo  i   rk,"       Mi,!,-  is   r«$lltt&3      "tABN    efeiftgj   *i  p*}   *13    Mf  Vlvftl 
93    r*    fc?tfe«f    lt#tlfi«4,    *Aru;    Wb*H    T   put     llUfcl    Ift    itfitlttg    1*4 

of  Ivllla  *  If  1  -  •*§«* 

v,c<j,  S  vabvvh  iM  tojr  1       I    -'  •.■   - ." 

Pi-:iiiUiff  Blvvk,   villi   fcfev  unasreu^kr  ted  *ith  thv 

gvat,  Killvfj  ■   vtt#«r£»lvi¥l  m,  tto*    to*    ,'  •    .-  -    - 

fVVJVVi  VJI       t#  *©*fc   8*  I    BV    p*i4, 

Startle  ri.       .  f  .         >|PV»9t     vO    M* 

*<or>:,    tvvtifi«4     0    fVllOVVl 

*Q.      JJr.    Hi^rk,   -ruri'  lM   |  ->■  I    ■  ■'««**      r  i  i  * 

ho*  iftti  y.ru   (vvll 

r    .  .  .  :  i  Irvt 

I)  I  .  fa  I    II    "ouia   V*   *l«p'ly    l9i;  WtiblV  .for  M    I*  go 
;.     I  wrkvd  layvv  Irljw  W  M>1  g;- 

nut    VgVltt    vWVttVV    I    Itl    Ml    Vh**iv*>X}]f    •&&••* 

H*    fcitervttgtfNI  vrVlV   ■    LVttvr    to  tUllvr,    fcM   gvavvttl 

«.g*iH   ol    |kt    ivfVav«Al#    octifyiRg    tbs    VMQMVJi    II  uR*t>l« 

to   acKtiaue    to  *:-rk,   «ad  rdcei»«<l  i   l«t'»r,    t»tv4   iMPO*  W,    ltli« 

fiov   « K*  «jo*r»ay   tn  ^j.icfc  tt*y  s$Vno*i*ag«d  hi»  iat*,»r  of  IvffVll 


.... 


16th,   addtaaaaf   to  8.    A.    It&ftlm*    *ad    tfcoa  stuu-j   '^ox.  Ballad  at 
sy.y  afflaa  aatf  aosS«  ««t:  i  elftift   fcr  tfcf  injury  you 

aaatalaa*,  l    .'..■'        BJ   taaaft    in   full    s*tU*»ant 

«»qu    ilft    .    la  t  tar  of  April  8,    till,   ae&ao*ledgla|   raaatpt  af  let* 
tara   af   raoaat  &at«   fr«s   Ci  .skt    and   *  Siting,    ml  ur.      M  MMt 

*fa*n  I  gata  you  your   indemnity   0&a*fc    k&at    fcfeil  *M   In   hilJ    aaitla* 
a*  at   af  feat   alalSj    Mm   efeaal    sc    » tat ad    tl4t    faatj    aa!  ka4   pea   not 
ataaa4   i;-   sattis    la   fall    at    ife*t    lias*,    you  aaaald   net   h*v«  ra- 
aalval  v-uc  eaeak,       (81$aa4)  Yours  truly,  *.  *.  Hilar,  &aaara3 

Agtd&l." 

TtM  pi* 1st Iff  »ft«ra*rd«  a*ll«4  aa  Kcl/in,    baa  aaaa*- 
lataadaat,  ate  referred  Mai  fca  aeeea*   Mm  edjaetar*     M*  *«at 

to  tb.«  of flee  el  tea  geaetal  edjaeter  aiMl  found  tfeet  »•  eea  aeea     . 
h»  talee I  ..  aeeleteat  afeeai  eii  eiala  aad  IIm  eeeietaat  «i***d 

hie.  to  aalt  eat£  tee  geaetel  edjaeter,  aae  *■**  Is  I  a?  tb&t 

tie*,   .  .     0i«ra  efteteeree  tailed  at  dlffeteat  ilaea  eat 

IM  uaabi*  to  e*e  hiftf-  aatil  aflat   MM  fcolit5*y»  of  If  11*     !■  ataaaaty* 
19l2j  h*  i  geaerel  adjaetet  alas  refeaed  to  da  eajrMMt|  la  re- 

gard to  tee  Giaift.,  a svi  fceaitaaea  Mill  eetlea  aae  eoeeanaad*      IT-  i» 
aet  eeeeaeefally  eeatretetted  in  tc»  retard  MMt  Mai  plaintiff* 
C'utk,  tea  lerleaelt  layered  tad  lent  Mm  injury  teeeed  a  aoatlealag 
s5i»*biii!i>   ke  parfera  Ma  aatk  aa  krela  aeeter  at  conductor  of  * 
ttaia  aa  i   rei  tried  **r  aaaei  reeereri   la  sought 

1«   laia     atlOft*  ualaea   MM  faat    MM*  eadet   the  advice  of  tat  ►  hysi- 
eteae  aa  aaAa  (area  tripe  m  eeadeetet  on  Mm  ttaia  in  aa  effort  to 
dateaaiaa  eeeteet  Mm  raeeee tada tleaa  or  epialeea  el  Mm  aajralaiaaa^ 
taai   i  .- ,  ri.  aa  aealK  raaatat  f-.»tar,  should  rr«v«  true, 

aa>|  aa  aaaali  raal  aa  latatraptlaa  al  atlaaama  ftlaaalllt}  ata* 

vid«o  for  in  mm  aal&af4     fata   laaataaa  i       waaaU  Mm  |utf 

aa4  »»*  paaaai  ayaa  ty  i 

I*    la  coBtaudscS   or.  aaaalf  al  at    Ma>t  under 
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thu  ptavialaM   af    Ifttt   ; olicy    for   Ia4a*fclt|    f  -r   QaMiHMttt  o'i«»- 
aililjr,    taa  fcuraab  .;,x   ta&avtmptlaa  of  alffet  ftaya*  *b«n  ia«  pialatlfl 

*ori»*c    at   ai»  ^eu&I   tOtHpatlOftj    saatrapad    ih<*   contlnuliy   of   lbs 

lbs    ■..,  ii;,  bii.i  ||    Qt&att  !      .  :ir*Uots&. 

Bjaaa  •  r«vl««  oi   ^kt  iviaaaj  •  ..    - 

tbs  ttuifaoritiafe  altad    la    '•••■;   ti'iafs,    «i   *va    »f    t&*   opinion  tfeftl 
tb*  continuous  as*   total  *il«uliiity  awtlAati  for  la  I  u-a« 

aaa  not  Ia>tarra;&ta4  at  ta*aria&ta4  by  lb*  batal  9*  latairra^tloa  of 
taaa  tft*  plaiaiiff  triad  la  aa*i  a1  i;ie  aaaaS  aaaapa* 
tlOft*      Taa  object   to  aa    .<■  .  Uhad  bj  Itafta  * 

aotaaft  laflaa&ea  aa  iim  aaaajlaa^ot taafctd     ta  it»  Nrwrn)  larao,  cw- 
e»u*»   ix    la    to  afl   praaufM&4   un;*e«   lbs   aaatvavf   ftfpaaaa*    taa>1    th« 
partis*    Iataa4a4   a*a*y    t«r*  of   the  taaftfaat    Is  ft4A«    BB>t    la    fru«* 
trfcta,    IM  attalaVOSfl   Of   taa  oajaat    for   ■felt*   fcfet   NfttfMt   WUi 
fca4a«      IhlXa    ta*   i^agiifciga  of   la*  taatraalt,    or   I   portloaias  aiaaaa 

of  c  aaairaat,  *4I3  tat  at  intHl  free  iti  trot  sa&alAf  in  a**** 
li  M&t  it  toftolattari  attfe  alttar  alatttaa«   It  *4U  bt  | ■     i 

l&tarpratatloa  aaaaaaawat  la  Uw  gasava]   littaati^a  af  fcfca  agtaaaast, 

aniS  if  »  iii«jra;  lataapratatlaa    f  i  aartlaalaf  alauaa  in  tat  a    > 

t.rsct  aaaUtf   lata**  laa  tataatloBj   It   till     i  gtvta  aa  tstatfMrata* 

tlaa  la  aaa   tftai    i  *itli  llta  faaaaal  latantloa  af  <  ■   •»*• 

Niara  aaa  aa  aa  taaftt  *»  la  ilia  lattaaaa  for  **;icn  iim  ao&taf  «-■!' 

tawMraaat  aat  lakaa  ty  th«  alaia%tff4  aa*,  ara«ac«al]r,   iaav 

it,     i,  i  p«avid«  Uataaatli}  faa  the  aiUtiatlff  if 

aa        aX4  aaatata  U  Mat  i«  fei*  aaalaaot  in  aajaaaajaaaaa  af 

aa  aaaSdaatal  injury.      faa  a§fia»aat  aa«taaa>laMai   -<•  Urta»ai%i 

to  laa  alaiaaiff  If  a|  aaaliaat*2  injury  hit  aklltly  la  sari 

aaaaj   -  ,   nanaad  b>  ■  Aaatfvatlaa  or  laa>al« 

of  that     laiailff'i  aaaat  to  »arn  a.on«y  by  r.i»  payaaaa>2  aaaatloas* 

Wnais,    'bar* for'*, 

xbd  iacow©  af  an  irumr«:a  party  «»»•«•  ^^Cvu.^  ai 


ItM      MttTTMOt    af   I    aiafAftaa*    ilMtfW  l*B%,    it    *v«t    la   fa»4i 

to  i  a   vltfcla   tfct    tataa*   ;ut:.!Hi   tad    latai  iicy   *h«« 

■     N  M     (kMl    •;    :  .  *  ;uc  t-ton    iv:    £ivt»«    10     tfcM    taatfltaat*       T«U«|    v. 

in  Eac*  Co.,  to  ta«  IMktj  Bay  aa  laaaataaa.  Baa*   -    ■, 
l    v,    tat&denU?   Baata    Em,    Co.,    5  H.    *  K.    ii45   (affiant**   in 
I    B.    I    |,    I8t)«         la   Beaaaft*    v.    BaftTA**    Jodgs,    eic,    Or    BlBB* 
Bta,   apaaavA  mi  iat*r**ti&g-  bMaaataaiaa  a  .      N   tOAAtVAAtlaa   to  &« 
givaa  kf      aalla?  eaaarla£  laa  qaaatiaa  of  gUaafel&itj  to  parfara 
ib<  Mrdiaatj  v.u'itii  »f  ifea  laaarati  la  bit  i5t:»ire*».     s«s>  aiaa 
Brail  v.   Blaaa  Brattta  Pl&tta4a$aAAaa  ¥A*aAA|   ISO  s.  I.   I  ij .    lOftj 
Taayax   v.    BtaaaAtA'   tiff   tad   laeltAAt   ZaaAtaaat   Ot»j   Ml   B«    I.    Bftj 
FaaalagtAA   v.    Pacific  Bataal   tifi   faa«    Co.,    £S   fa,    !§•«        In   U&e 

vita  ta«  aalaiagt  in  ataat  3*ria4iat£aas  u  6*  i  B.  vf  l. 

f.    v,   On  aXl*    101     I  •    .    I0t« 

In  cur  aplAi**  tat  Jaay  tai    Bftataataal   la  fiaiiafl 
taaniilty  af  tat  plalalfff  * .*  coat  lama**  aftna  Bafeaaawrj  5, 
lfcli,   fro*  ta»  atinaaj  it..     7bs  Kara  *ffati   ta  paa- 

fata  his  aaaa2  datiaa  aaaaal  aa  rAmaaaaaiy  lat  *  iBa 

f..Gfi*  and  aifaaaatAaafa  af  laa  aaaa  to  aa  altaav  •  aaaaaat  aa    aa 
asat  of  taa  p&alat&ff  taai  If  aa  *««  aat  aalt  aa  evmtiau*  la  u** 
«ork,   la*  payaaat  vfelea  aa  ratalta**  as  fat raaay  lot)    a) 
la  full,  af  aU  alalat  ta4  iaataaa  infflirt  taa  aAllay  la  qpaatiaa* 
at  iaai   iaa  afflaaaa  af  laa  tafaaaaat  aaa     t|     i  rlaaf   it 

ivaat  It  aa  ■   tamttaatiaa  af  ta«  eUaaalllty  aaanaiaaaa'  B|  th« 
injuri*e  which  Biara  had  r#c»iv#d,     Tfcw  aaawaaaatiaM  laa%«aaa 
Olfttk  mmI  KaL»ia  tad  llllaa  aaaa  rlgatfalXf  it;t*r?-r*t*<i  aj 
j^uri  |  83  r is  fro*  th*  raaaaarf  r aa  aaatiauH 

.  iiity   liMMtan  ftar« 

?aa  r*ca»ving  of  i at  |BTa.ff4  aaiaa 
laa  ;oiicy  oa  FrttaaTy  l4  u*u,  wa&  i»  co  i»n«j  >  ©*tti»s«fct  of 
th*  aaatraaariaa  ii*lai   iaoi  k&«  atajalag  af  Um  r«a4i$t  »aa.5r«»4 


oc   taa   b»a)      r    taa  chtck   iia   cot   aavt   tfct   «.ff»c<.    in  &■ 
aakaaviatglaj     ;v  |      tafiafaatiaa  I  t4   fiA*3    **t"> .i«aa»t   of 
is»   aaatnad    or    fca    .■ucrj^   ttA*taz    tM    :-oiicy. 

•0*2*   AU    101    «rr    ifi   raaaialag   aviiaaat   Qj    aaa>> 
r«r»Mie*f   fe*t*««a    MM    pl*t»tlff    Gla*l    >n.       U  fe£    Clark    *na 

Keltic  i-'.jfioi   t«  ax  at  ifct  feiaa  or  Um  aalitaxir  of  laa  cbsck  u» 

63    rl  .  ■■.--.<.    on    t|M   9a*fc   of   taa   vn«sei. 

subvert    10   0<Mttft41«%iM   MMl    •**;••  .--n>tiva   iik*   UUMM    9t   *•!   BtJMNt 
I]  i.. 

It    is   Bast  ur._  .  fcfe*   ,;.otii)R   Iff  t*lYa4  t>    |*a 

littiU  I  lor*  ae*%aia*)#   is   taa   :oliey,    va&ai   :r.;rovAcjisse>   fcfeat   no   i-*. 
pro*  11    fea  brought    for   rac.ivdry  un^vr  .icy  uai^tf* 

brought      i    "  .  OOOtbt   afta*    tfts   rsoaij  I   of  orcof*  of  Si»- 

•IvilitJ    .  |        -"fios   9$    tfe*    t;    |       IJ       I    bOO  An£y;-e,    9*11  r.>r»i&# 

KOI  ■  :     ,    ^fi;*Xk   bagoa    fitMn    toix   BOatfe*    fTM    I v:*    &ati    of    fll* 

met)  |  to:;>fe.     Sllgltt  *via*nc*  ii  •tsfflolam  to  Battalias 
felM    HkiVM  of   «vo&  i    ooa&Hloa    Ul  •   policy,      ffortfe  AaOYia&B 
Acciusat    laaitffaftta   Co.    ».    fUlt**««tt.4    lit   Ul,    *$■<-.    '27-i    1«r«»r 
v.    ri4allfej   *  equally   Co.,    US   Mich.    4*S.        As   |ti4    la  BOBOB- 

fBfct   r.    Itu-ur^nc*:    Co.,    70  mefc.    665: 

■forftitttrt   ti  eot   f&.vor#4  aither   1r  la*   or  equity, 
*»$  n  ptavialoa  t.,r   i'    in  »  eactr^ct  9 ill  ba  atrlatlj 
tt*B04j    u4  aaarti  »lll   fi»wi   a   aaivaf  of   it  utoc  aligfct    svi- 
taaao  *aaa  caa  tojalty  »l  taa  alaia  i»,  uu;5er     M 
in  f*VOf  of   taa  ****ur«d.* 

OXatk*a  avttaavaa  ataata  BAMttajattaa'   that  aa  »aa  r*» 

tjaaatai    to   vait  aad   **©*    >t*  fe-ssG^rAi   ft4j)m«t«V#   *;Uii  lasl   h*  contii«u»d 
la  *^s  taa  gaaaval  M^aaiaa^  tmt  ws»  unafeis  ta  *©«  h4«  until 
aftaa  laa  Ilaitatiaa  p«rio4  fiat  a#lig&at  tht  «vii  aartat  tfe«  pciicy 
tad  aaaitaa,     ^  aa  not  MUbal  fcaat  D  mm  aaasaaqr*   ^i^s 

di«ftHa£;  *lta  laa  plalatiff  Clwr*  *ith  rafaaaaaa  |aala»aat 

of  ths  aXa&aa  *hiah  h*  vat  aakiai  oa4at   taa  poiioy,  aaal  haa&af  auula 
it   ir; ostitis   for   fain;   to  *04    laa   g^nirsl    idjxu'-ttr,    fho^lia   Ma 


Ai¥««fc«4    • ..    M*j   until   *ft«*    6M   li«tt*ti«l  MVlo4  of  feritflag 

■nil  >•.,.»;  w*,.ir«a,  c«a  no*  ocfttttsd   t*a»t   tk«  mtt  **»  bwtgfci    I 

Upon  «    MVi#l  9t   tiki   avi^dacs    in  th#  raeorc;,    *<*   flBl 
no    rtvtsrftifclt  arror.      TlM  IftAgMftl   is  IfflfBM* 

imiufi$* 
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County   Court, 
CHICAGO   CARTM   CO¥»/MY  Cook   County« 


-  ■  I  n  . 

M.    FRI8ICII0  JUSTICE   SMITH  feUTOtlD   THI  OPINION  OF  THE  COURT. 

Tbia    |t  »n  arfta2    from  a  jadfatOt   racovarad  by  ap- 
paliae,    lUMll  r.    Kriagar,    ag5i„et   the  Chicago  Carta*  Company   in 
the   County   Court   of  Cook-County. 

In  8«pt««b*r.    1SU,    appallaa  Kriag-ar,   a  physician 
*nd  aurgaon,    „aad  and  conduct*  chat  »,e  kaown  M   th,  .„t   RMl 
£*er£ancy   Boarlta.1    in   tha  city  of  Chicago.      Ap   m«t   company 
oanad  and   derated  a   factory   in  Chicago,    on*  P.    R,   Richardson 
baing   its  prwida»t,    MM   P.    P.    auhlaan   it.   .apa*********,      •cpia- 
bar   W,    1911,   a  nan  namad  tillia.  Ulm,      who  Sal   employed  by   am) 
was  eor.ice,   for  a,^nt   in   its   factory,    racsirad  ,   »,***•    injury 
to  hie  Uft  in  whiia  m  effiiioy8d.     scon  afiar  reeeiric.  tha  in- 
jury,    01a  mm   taken   U  Iahla«a*l   office  6nd  Dr.    LePaau   &nd  an 
a*bul*ncs  *«*c    telephoned   for.      than    to*  ambulance  arrived  at    tfaa 
factory,    both  Ricberdeon.    tha   |  raaidant  ,  and   Kuh^an,    the   super- 
intendent,   »«*•  praaant    in   u-   offlo#  .^    ^   ^.^   ^  ^ 

•Jei   by  dirtdUoi  of  llehcrdaea  and  tUbUan,    Dr.    LfS«M    look  Ul. 
to    the  teat    Bide   EMrgancy  Hospital   in   the   aaculanee.      Dr.    LaB.au 
antarad   thi  eanuleaoe  ait.  01*,    tcok  hi*  to   -.ha   hospital,   *nd  in- 
formed  Dr.    Krieger    that   ha   hai   haaa  aent     here  *ith  ui.   to   have 
him   traauad.      appellee  Dr.   Krieger  dreaaed    tha  »ounda,    par  far. ad 
a  difficult    aurgical  operation   tha   foiloeing  day,    and,    aftar  about 
five  days,    uin  CCS  recored    fro*    the   hospital    to  hie  hoc  «hers,    or 


. 


at  his  office.  Dr.  Kriegsr  continued  to  draaa  his  *\>unde  and  ;r»at 
him  about  four  tines  a  week  for  three  sc-nthe  or  u.ore.  During  the 
tiae  that  Ulm  »ae  at  horn©  undsr  treatment  by  appellee,  Kuhlman 
visited  Ula^e  home  and,  the  a  had  A  conversation  with  Uim  in  regard 
to  the  till  of  •$] ellee.   After  Ula  returned  tc  work  for  apje. lant 
company,  he  hid  a  conversation  with  Xuhlaan,  the  superintendent, 
concerning  tile  doctor*  s<  bill,  and  Kuhi«.«n  sent  him  to  Richardson, 
•ho,  in  turn,  sent  Ulm  to  appellee  Krieger  with  instructions  to 
tsll  Dr.  Krieger  that  hie  bill  was  too  nigh  and  to  induce  hi*  to 
reduce  the  amount  thereof.   Ulm  obeyed  Richardaon*s  inetructione. 
appellee  Krier.ar  afterwards  brought  this  action  for  hie  eervioee 
in  treating  Ulm,  which  resulted  in  a  verdict  and  Judgment  for  £500 
in  favor  of  Krieger  against  ftpptllftttt  company. 

It  is  urged  as  ground  for  reversal  that  .he  court  err- 
ed in  admitting  evidence  offered  on  bahiUf  of  plaintiff  as  to  the 
value  of  bia  aervioee,  and  also  in  r-fueing  certain  instructions 
requested  by  the  d*f«nd$nt  at  the  trial.   Trie  testimony  objected 
to  was  given  in  response  tc  cpjeetione  calling  for  an  opinion  of 
a  fair  and  reasonable  charge  for  the  ©venation  performed  by  the 
plaintiff  Krieger  in  setting  the  arm   and  bones  of  the  forearm  and 
the  dressing,  and  setting  the  oollar  bone  of  the  patient  Ulm.  The 
testimony  of  Pr.  Krieger  and  Dr.  Montgomery,  a  physician  and  sur- 
geon, was  relied  upon  by  the  pis  intiff  to  prove  the  value  of   the 
services.   The  testimony  of  Dr.  Montgomery  was  also  ae  Id  the 
fair,  reasonable  charge  in  Chicago  for  services  rendered  by  Xrieger. 
It  ic  no«  ob,  •acted  that  the  testimony  should  have  been  directed  to 
what  was  the  customary  and  ordinary  fee  charged  by  jhyslciane  in 
Chicago  for  services  of  like  character.   Objections  *sre  mads  to 
the  questions  l#k«d  of  Mm  witnesses  above  flamed,  but  the  ©'eg  actions 
*ere  general  end  dio  not  specify  tbs  defect  no*  ralisd  upon.   It 
it  undoubtedly  the  law  that  tb«  charge  ahoula  be  bnsed  upon  the 


:»ual,    cuetoB.CT.ry  and  ordinary   fee   oh':rf;ed  by   chyeioiene.      la 
ordur,    however,    to   raiee   tilt  point   for  review,  the  objections  should 
have  pointed  out    the  particular  defect   in   the  question  bo   that 
it  &ight   b»   repealed   on   the    tria.1.      Counsel   ir.ay  not  »ake  gensral 
©ejections   to  evidence  and   tnen  rely  upon  ecseiai   objactiona  on 
apiaai.      Chicago   City  Railway  Co.    v.    Foster,    226   III.    288;   C.   4 
E.   R.   R.   Co.    v.    Holland,    133   id.    Srtfl. 

It    is  also  urged   th.-t    the   court   erred   in  refusing 
inaiructiona  repeated   by   the  defendant    to   the  effeot   that    the 
jury  suet  disregard    tfce  whole  of   the   teatiaony  of  Dr.   fcrieger  and 
Dr.   Montgomery  relative   to   the  value  of   %bM   services   inasmuch  aa 
it  appeared   froa   their   testimony    that   it   wsg  not.  baaed  upon  charges 
cuato*ariiy  and  ordinarily  made  t>   o-har  aurgeona   in  the  vicinity. 
The  court  did  not  err    in  refusing   theee   inatruotiona  for  two  rea- 
sons,-   the   firat   is  that  the  court,  did  give,   at   the  request  of 
the  defendant,   an   instruction  directing   the   jury    to  disregard  any 
evidence  which  *a«  not  baaed  upon   the  customary  chargee  of  aur£aona 
at   the   ti»,e    the   sarvicee  were  rendered  and    in  the  vicinity;    a  sec- 
ond reason  i*    th*<    a  party  day  not   lie  by   snd   fail    to  make   the 
rrovvr  objections   to  evidanoa,   and   then  have   the   jury   instructed 
that  they  are   to  disregard   the   eviaenca   ao   imcro   ariy  admitted 
withou?    specific  objection.      If   prop**  ot potions  had   h**n  aiade, 
tha   proper    jueations  ftigfct   h^v-*   I  een  put    be    the   ''itnaeaea  and    their 
answers   taken;   but,    i a  iliac   to  jrake    the   ptox^r  objections,    the  de- 
fendant  tat  no   right    to  have   the   testimony  excluded   from    the  con- 
sideration of   the   jury  by   inatruotiona  when  it  una  beyond    the 
power'  of   the  plaintiff  to  remedy    the  defect  pointed  out   in  the   in- 
atruotiona. 

On  the  question  of   liability  of  the  appellant  oeapaay 
for   the   aervicee  rendered   to  Ola.,    after  I    full  and  careful  con- 
sideration of   the   evidence,    M  have  reached   the  conclusion   that 


the  defendant,    ap.  eiicjnfc,    ie   liable  upon  sn   inn-lied  contract   to 
pay  for    the   aarvioee  which  It,    through  Dr.    LsBeau,    requested   the 
plaintiff   tc   render.     Thsre  ia  no  controversy  in  the  evidence.      Theae 
id  no  doubt    that  Uins  wee   sent  to   the  plaintiff  by  the   officers  of 
the  aj-ellant  oo»pany;    that   the   officers  of   the  appellant  coa/any 
knew    that  tpj .-eil.ee  *aa   render  inf.;   the   adrvicas   »ued   fori   and   that 
apj ellea  expected   to  he  raid  for  .,;i,?  services.      Thare  ie  no  question 
in  'he  evidence  tut    that   the   injuries  of  Ula   were  vary   serious  and 
that    the  operation  u*on  Tiles  Mi    hi®   treatment,    both  before  and  after 
the  operation,   was  ski»P>..:iy  x  erf oratOd,   and   that    they  were  performed 
at   the   instance  MM)   request   of   the  appellant,      !e   think   the   jury- 
had  before   it  in  the  evidence  end  facta  proven  6  fair  boa  it  to   find 
that   the  OppOllO&t  cospacy  »as   liable   to  tppolloc   for   the   aervices 
rendered. 

While   It   la   true  that   the  court  erred   in  sditltting 
evidence  of  t   conversation,  *hich  was  not  ooiF,c:unicated  tc   the  plain- 
tiff,   between  Ul»  and  Kuhlwar.  while   the   latter  *as  et  Ula,'a  houee, 
in  eubatcnce    toot  &1»   a  eked  hi*  about    kit*  doctor's  bill,   tad    that 
Kuhlaau   replied   to  Ulm   that  bo  *»•  not   to  bother  hie   head   about    that, 
that   to   ,    (leaning    the  a> -pell ant   ooflpo&y)  will   attend   to   that  part 
of   it,    tt  do   Ml    rai.ard    the   iaproper  tdttittion  of  tnie  evidence  ae 
reversible   error.        The   Judgrcsat    in  affirmed, 

AFFIRMED. 


■ 
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P.    B.    F.-.SSON, 

Btfea&tat    In  arror. 


185I.A.  588 


)  .Error  to 
vs'  )      Municipal  Court 

CUPTIS  B.  CAM?,  °f  Chi«W- 

Plaintiff  in  Error. 

I 

/ 

KR.   JUSTICE  BARKIS  BUmMD   FBI  0PXBIOB  OF  TBI  COTOT. 

Thii   suit  wat  brought  on  ■  proaltttry  note   fov 
i*5Q  by  Parson,    ths  pay**,   thirst  ft -mp,    tat  tfak^r.     The  only 
ejection  presented  It  *%•%£#£  or  not  tat  latttr*t  affidavit  of 
Btritt,    stricken  f*o«   toe   riles  for  insuff ioiency,   presented  a 
legal   defSUSS.      It    is    too   long   to  b«   set   forth   in   haec   verba 
in  that  opinion,     The  dafanet  therein  ««t  of   it  La  eutsunoe,-  tkat 
Fareon  and  Ceap  jointly  giaareateed  tat  payment  of  i  etttala  not* 
for  #400  *ith  th©  under«Untln£   that  Faracc  wa*   to  gat  a   ihird 
party   to  join  la  tot   guaranty;    thai   Fareon  forged   th*   mm  of   the 
third  party  to  the  guaranty,  and  aftarsardi  raid  tat  not*;  that 
Ceap,    taaaxaaf   of  the   forgary,    bad   Bttppfttlag   he  h~d   tM  right 
of  contribution  fro®  a  third  guarantor,   by  **y  of  aijuatwant  of  hia 
liability    to  Ft? SOD  for  paying  said   Mtt  guaranteed   the  payment 
of  another  note  subsequently  given  to  Farton  by  the  Mat  aaker 
for   the  aar<e  amount;    that  Qaag   paid  F-xrsen   flSO   M4  claimed   to 
owe  air.  only  1i50  more  on   tat    traneattioU,   making  in  all  one-half 
of   tat  original  Ma  paid  by  Parson  on   their  joint  guaraatp. 

it  dose  not  tlMrlj  tppms  fata  tat  affidavit  of 
weriia  why   the  note  Mtd  oa  vat  taatattt,  but  Mougt  npptart  to 
justify   the  conclusion  taat    11     taa  glTM  for  tat  fenlaaas  due  on 
the  note   to   rartOB  f.r  .*4CC  afttf  Otaa  paid  $150.      Froc.   the   facts 
thus  set   forth   there  *ou;.cJ   appear   to  ba  no  liability   fro»  Camp   to 


. 


I 

I 


Fi-xson  tXOtpt   far  what    th«  latter   oouIJ   rajuire  of  Ca»p  by  w&y 
of  contrifcuticn  for   Mtlftfjring    U.air  Joint   ?u;,r^nty.      As   tc 
tisat   m  ahould  b«,    if  Mjytbiag,    tbsrs  should  litva  b««B  ■  hear- 
ing on   fcb*  writ**   aad   tba  court  err-ad  in  lanylftf  it. 

RIVSR8KD   AHD  RFtfAKDSD. 
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trror  to 


-    . 
CITY  OF    CHICAGO, 

Fl*latiff  in  Mxiof, 

v*«  j  Municipal  Court 

Befeadeat  in  2rrbr, 


.  Jtwmss  iiivrRST  m  o?r«<a  of  th*  cocrt. 

the  record  frjr  ravir*  ie  thai  of  an  action  c-roufht 
for  tee  aneged  UoieUea/ef  a  ttt|  erdiataee,  -as  tirrt  eeetlea 
of  siiich  reede  *e  folio**: 

Section  1.  That  no  parson,  fi*a  or  c^rj  oretlon  own- 
is*,  in  okejpfs  of  or  in  ooatrol  of  any  public  i»v*tory  or  wfe*b- 
roofe  attsjl  Keiatein  in  or  about   wee   U  Tatar*  or  «&«nroo»  any 

towai   for   cotcsoii  uee. 

Tea   ;.>r«    'eeaaw*  ua*«  at  ussu  in  fcfeia  evdtaaaae  anali 
be   conn  trued    £0  MMM   f*J  usa  by   ».or*   thin   mm   .srscn." 

lea  ;:  previdea  fcr  a  fine  for  lit  rloletlea. 

Tils  eaet  «m  beard    *itnout  ■  jury  on  atipeleted 

'3.       r*e  eeterl&j   facta  are:    tsmt  de*e«de»t  in  »rm  (defead- 

tftt   below)   ewae,    uUttlu,    epesetei      i  g  aade*  his  control  a 

lodging-  beaee  in  tee  city  of  Chicago,  on  tea   tUK,   fourth  and 

fifth  rioora  of  able*  he  «**«***«*  roller  seweie  rev  lee  u««  of 

eea  Bdeote,  aad  refteed  and  failed  Ie  «i*eontinue  their  u*a  luring 

a  certain  period  ebUe  Ike  evdlaeeee  aui  la  etfeetj   teat  on  each 

floor  are  one  hundred  aeevarteeete,  in  U4>3  eere  or  late,     ad 

■  •    leri  or  eeeferoea  to  vole*  >mly   ■:.     .  ,, .  ¥* 

ref*'t**«d  as*  peld   keels  bUlej   u*t  any  aaa  applyieg  for     iodgiCfc 

aad  atyiaf  taejrefei  wii;  he  aeeeamed&ted  if  not  intoxicate*  or 

really  el»*Ueted  u  te,   tee  judge  e*  tbeea  amtten  be- 

inc.  »n  *  as  per  leaee#  »lert,  aei  i  phyaieieej   that  ee  a**o  tfcen 

t.  M  lee  peette  ace  present  *t  one  tiee  aa  eo^e  reek 

alffcta  a«td  eteera  in  the  deft  tea. 


-r-„ 


It   bei&t  a   lodging    ;,?use    to   wbj.cn  anyone   teakiaf 
lodgiaga  oj    I  a*  I    aaareetar   la   lavltaa*    tad   tht   lavatory  or  *.i»h- 
r   n ...   bal&g  for    ths*  us*  of  ai !    gaaata  an   tha   two   floor,    tha  Bala* 

Baa  of  a   roll*r   lo«.el   for   taelr  aoaataa  ue<*  00a  l|  "i'i.iu 

tBl    in'snt   of   KBB   ardiftaaaa,  BBatfaal    purpaaa  of   *Mch    » 

aravai  Laalea  of  lafaetioua  ollaeaaea  that  may  taaalt   froa 

BOaeoa  ue«s   of   tA0  Bl« 

■jhs  only   guaation   la  aaataax   Bwaa  lavatory  as  aaaa* 
raoa  aar.ZAeaaaB'  fmallo,     OartaiB  ova«r   f^ute  Bttjflalataa'    to  *r* 
relish  on  fcj    Aafaa&aAt    la   aaaj&tiva    bag   OOata&tiOB    that    it    it;,        ?<s 
4a   Bat    tblak   taay  affact   the  -,ju*©tion,      ' h*y  «ro,    la  B«0ata»8B, 
th&i  in  ataar  raapaata  dafaada&t  Bsaiutvina  »  aavae*  aaatlala  tare* 
oa&ar   EBB   raajUirBftaata  of   tea   baaltfe  Bfdl&BJaeaaj    fclMkt   BB   fcka  eae- 
ona  floor  taera  la  a   Lavatory  ape*  for  aatf  us«i)<3  by   baa  public  *ita» 
out  aaarga  tbarai  -r,   Bf»*  taa  a"    >i  jc;    I     ■'•-     art  ,Faa>ll«,# 

»iid  la  Bhlofe  aa  6aaa2  la  ko$M   r>r  aaamaa  bbbj    saai   aaafe  floor  ie 
aeaeaaifela  oniy   invourU   »aa  &oor  Baa*     bo  Blarft'a  uffi.*;    boat 
avac  taa  aoara  of  laa  laratoriaa  uaed  by  baa  fuss's  $?e  tha  *orda 
"Fflratf,      Only    for   guaata  of   fcaa  BOBBO}"  lafaaBB&t    fymiahaa 

fat  aaaa  bobTj  for  ».  eartalB  am     t        Boara*  five  to  aavea  rollar 
towels  on  aaaa  floor,  auffloiast  ta  alia*  asch  gaaat  aa  aaoaat  of 
bovollaf  aqual  bo  aaout   taraa  y,    talofe*  aarertaalaaaj  i* 

aabjaat   la  sosjj  aa  i  aa. 

loaa  af  thass  a&ttera  altera  baa  faet  that  tea  rollar 
to'wai*  aara  for  t;.  .   1         1    1  -  aaata  on  taa  aaaa  floor,    <nci 

tnat   baa   ...  loaa     ira  c«  (a  taa  public  »ith  only  such 

raatrlatioaa   1  laaralliy  appliaaala  to  hotais,  inn«  aaa  otaar 

alailar  public  plaaaa.     11  a*a  said  in  Bftava  v.  0araaatar4  94  vt. 
iii.j,   li i,   iaa.1  aaatkai  a  alaaa  la  a  plaaa  af  vubiio  r«*ort  *u«t 
ttaaaaal  aaaa  kaa  avialaaaa  ^f.ico  giv^fe  c;.*r«.ct*t'  ka  kha     i»e#;  *na 

in  Paraat   v.    Itata,    1;6  Tax.    '   .*,    ;.:.-.a   •«)■   rub.iic   ;  1:icj   -io«a  liot  te«a,n 


l*©«  tOltl]     to    Uc   »»#•    Of    ',:'.i   rvcitc,    f"   t   it  1 

fl&ua,    afeioa   I  .    f&ot,   }•'.•     .  Uetingrulabed    trtw    ■  ri* 

•*ta,   a  ;hto    •:;.  =  ;    La  vlcUod   b]  .v^n«,   a&4  usually  &cc«a- 

a&fela  to   fcaa  A*l$ftaejrla$  public."       In  r»aflnlnj;  I   .'...,.-•        toa, 
a*«fi    -tf   vtoulcl  r*»&a*   I    BWia*  .  MB  a  public  ruiie*nce#    it    l* 

aiiis   to   at  •  {&««a   *WlMYf  B«Bfea*a   »f  tba   rvblio  ara   likely   to  cor/-« 
*itbin   th«   f*l%t  of   its  in/ iwma*. *      (1$  A«.   S  Bag,   Ency.    of  Law, 
§M).       lafcarprataC  in  this  ralativa  easaa*  »•  tfela*   ta«   tars^la 
v.tQp&t+y  vpplii  -    tag  acuta  e  (  La  fcaa  aawaa* 

•A, 

afcova  ata>t«d     <•  ■   ■•   lavatory /t  bar  a  ia  a#  aaiat&iaad.     Taa  oaurlj 
tatxafera,   arvttf  is  bo  Idling  aa   fcb*   facta  afci  tad   U    -   it  b^c  ooi  & 
public  iav«tar|   %&d  in  aatariai   fatgwaftt -tat  itf*atfa*ta 

'    8]  I   AMD 


3B4  -    . 


nmm  0.  mcr,  }    1  ft  e;  t  /i     ^  ^> 


»•« 


I l   fro* 
eirttttt  c  urt, 

CH/.RUS  t.  hubbi,  )  Cv>ok  Count>« 


w<.  Juenoi;  BAsm  Dvutrngg  nil  ohsios  of  th*  court. 

thi«  •*«  |g  *n,it  io  r«H»*»i  t««ttl»«le««  *hieh  plat** 

lift   Piaoi    ^ftttftM   ^ftJrtWrt    Cii«ori   or,,lly   ft****    |0    w    f0» 

hit  pt*«l*l*g  ft  pur<ib»iir   r«Mtf4    sua.:  M    .   ^i#f 

wd  o/.n  »*t*«*i  t»id    urifc****     orf  elisor*,   rot  tat  taut* 

wsa,  ro  •  »m,  *<c,  oi  t»i  cmc-.v,  ^iu,n  i^^j,  etavaay,  * 

tajyaratioi  it  »afal    »ii  iumn  ,m  vl,.,  pr##t<lt»,   .  .,,,  lMftrt 
fa*  ra&t   eat  »fw«gat  tj  (,  cr.ft  w^  .  ?v,.  aa_ 

»«*-«    j^ii.^y,    b«1    «*t   di«»l«M4i    ft«    |«    tfe«    Mi    ftttf    fci     ttti   ciose 
H     i*«   tfftaa&M   ftl        |    »ft    (TUteltttd    u-    *»,   jury   M   M   ,,,eru>^ 

count  ol*i*ia  -       i:i,:1  sl,,^     »  *fa*taftia,  an* 

C A  users, 

*«*•    ii    WniHiy    u    »4*ftiaa»j    for,    *•»*&!     U*1    tila**«   iftt**- 
J  M   lat«  rb  ipittllt  «iu.  $>l»i*Utt  friaaiaf   kia   ptrwaaiij    if  a 

»r#aaaat  «ai  ptmr*    ir  m«o«     ..    |      |t]    iu    Nms#j    |Mjrf  coui<4 

M   M   r««#V«0   en    felt   rt* ,       w    prUf   M,    , 

§•0,400,     tt»«r»   u  M  prtUsM   ;,,,.-■  piMi  fo,  rtaaar  at 

!»*«     rt«,   tat   11  *,    Wl   .ut   M  &rou_...x  ,    |    ,   01J|M„  ;4ria 

t  Mi    0aa»l«i    g,       |    ...    ,,  .,    ,«„  fti    ^    ilrj  .     u ,    .fc. 

Uls*J   u-  QUa**<  a   tirai  »f  muii   kMy  &iff«r#4  U  th#ir 

t«itisk>»y. 


ffillOX    klltifial    '.;     t  It  a  fatton&k   ini'ST*i«*   «*, 
which   bl    .-;■,  ...arid,,    lia*«   d«c«**tt«a/    :  sra    :-  raaakt,    •Govtf- 

rilb  fesia  bl  *1%14   ray   .'VV- -      I  >*    kM  baaiMll  M4  would  Ami 
II      p*£iri.    *    *    *    Ui .   Ciieora   Mi<!    M     F«ttl4    fe   M    fc]  j    .  ^'«r« 

ftra*a  tm  by  bii  I  tuny -r ,  m£  Mm  tbi  iivyit  tett  th*  papMi  fc* 

VlttM    C:r>.s    IVlX     -.;ju    $dd    »,-,*  I    it    fixtf.3    g]  ,     MMl     kb*t    *** 

kill    ii.«t    Uk«   I    »#*   Ri*,s     7ft  1«    il    !i'.«r-rwiy      r.J    Mbitaatiillf 
I  l«  iatiff  *i   i&tlfi  proof  of  !,n  iffig  ifid   Mll9tMMl«      I     I    I 
fcri»,    M   dUHMMd    Mffili#8l    p*$9f      I   MOlPtaaoi,    I  04    kbit    it 

ihaiK  nei    M  givia  mm  mi  Latirprititiea  li  MafitaM  by   tlM 
MJbllljMat   Ma&Mt   of    I ■  h*   piytillj    fit   it   Ml  Ml    UTMtld  M 
ftuoii  blfefl   BlUt   Ml  IMUMlltf  /litbl?  by  l,       Lite*   or 

lah.        Cor;  f  ;■■*->    |«    ■     ..  •  -aonnVIy  t»M   Mil   l**l#tl4 

if  Mf  iu*fe  affii    »»t  '■",    n  kblag  MM  Ml  MM 

tl     -     it  &i«        Na   proof    >f  •  rifaaaJ    u    mjt*| 

•Hi    «uoii   M  *B&4t*$&&&iXH  ,     HWJ    ft-    ll&il    tO    MaaillilM 

Blvl    MMftld   blfOM    tbl    Mit   WM    I r--?u;>-l.t,    IbiaSl    MM    if  til    t.h« 

U  Mi     0  f     I  PO     j  4:ir«. 

foie    tlltieoaf    is    aublsct   tl    fcbi    fv?t3  t|   MitiliM 
bill   it   n3    :-...         ti  intl  M««fi%MMii  ©I         ifi  S   iff!?* 
y»t  on  wr»»8-sxaBiKit. i--.-n,   filMJ   iteittM    khfcl    bis   ;  rorosition 
jise    Mfenitts4    if:    SlitlAgj    M*fl  '  Ml   ftsitriyib^ 

•OMIlll    fl*  PlftlS   sfeJMtlSl    to   bll   Ml   itiMMj    WilM*,    giving 
ii§  c-Biant*.        Oiieoja,    h:>-s**»r#    -.id   taatify    tftlffttl    :-»;j   Mid 
lb*1    it  Ml    Ul   iM   f#M    if  I   ilttlf  MMlMllM    r- 

CM   any,    Mfenittifig   &   pilftllitita   fcy   liilll   »M"   Co .  .rf.r  ich    Ul    fors 
sj    MBJAlfj    ki    |S«1    il    1MM1   liv,  KX>,    to    MMit    klMMI    to   o;-ijry-l* 
k&l   IWl4M)M    IvT    luirty    iiyij    Mi    if  fct    thii    *xririitior»  of    kbit 
ti«K*   t*-.«y   Mfl  MtilfiM"  Will  0i}P0ir6,$   M^TlMltlkilM  a«    f.^ 
tlM    ;:. refit*   if    t!;a    bUliJMHHi,    kfc9f    1M14    kbll   ray    1TM    l»l   Wtm»f 
in  »«c?rc*  MMl  |4C#00CI  if   ItMl    il    tM   Ml  cur.:  any.        ffciil    VilMJ 


•a. 


tt*rii*d    tltot    shoRfc   fi*re   Itkt    tsr»3«   i  (    tat  %tt*w,    h»  ciid  no*   ufcata 

.i.o  ij-itUa  Oftmt  Mfc9«  PIMM  M4«  lh«r*f<u'«#  fct»»4  to  jrova 
sccaj  wt»c«  pj  -  -rit;;a»  off..  *■  M  MWRMM  I acovary,  tOM  Me  fc.>»iy 
titlMlM  *-.';«r*ta  Mtal&i  it  ■»»«  la  fclMM  for*-.  Gilir.or*,  >iO»«v*r, 
**.ora  Ui*  *rilv«n  oft*r  «M  rijfue«4,  tfcftt  FlMM  Itl  Ml  IftfftVI  Ml 
MM*  tfeftt  00  MMKV  Off**  vf  Wf  Mao*  »*>*>  «v*sr  *■■■,,  ■  r  ■.  thkl  the 
fit*l  ti*s*  b*  avsr  MM  i-.-  ■  1:  llM  cj -is.  for  c mm1«*M»1MJ  i.  »*<i  U<*r«* 
oe  *ss   ll    fcfei    iri&i    s|   tbt  csa&se, 

ftM    -tua«tia»    iU    Ci«Gu»ii1Ki    *&•(&««    »f    Ml     Us    C-   ■■ 

tract   I  M&tlff  *»*  MUla   fcy  Giieor*   in  M»   ^lfM|]   Mj  *city 

or    Ml    fcgftfit    Of    tht   MMBPfUlQN         S&40MWM    *i#*    Mftf   b«    tafean  of    kM 
f,    It  Hft.fl     II  9M  MtMWi    ,     ,    MKH%    ••    l«H«I    MM    IMt    t» 

PIMM)*    sirtta.2    lit    tM)    c.;&   3>«y*«    *MM)    fe|    (HiMttj    vie*    ; rtffclSant, 

MiitfyiMj  bifl  M   f6><U«M)i  *Aay  &r*rt  «.IX  Mtftla  o*i- 

L«i   for   tue  Cnicafo  jHaitioa  KM)  I  ■  *-ny  &iv«n 

yo«    :»   !r.ny  *&y,    PMHM    M    tots*    ariusa   or    VftftMtlj    Mr*   off.    •    •   • 
Taa  trittr'i  (tojMtt    la  ffivtag   y-u   I    tfelrtj  **|   m1«  option  i«»t 

AufUB.    r*f    tc«   ralirs    fro*    &&«  fcufiins*©,    684   not   ItlttttM   '.b*  bu- 

Kia#««  km  hoi  i  r '.'•)" i  t  t3a -i*.   ♦  *  ♦* 

twr«&jF#*ft»:r  r«««tti«  I         f  t,fci«  *ci»a, 

Pisea  ***   in  v.c    paction  I*  e&ftlfi  c        I      ...i'.6(dUiJf  MjfciMt 
MM   MNM>Mty   or   OftlMKFl    MMN$t   ta  •  M<     MMk%YM>t  »-;':.«   aflsr 

ti«.«.         Th*   9tt*t  Qf  Wilcox,       ^il  +  v-r    11    9*«f    *o»   •«»••• 
BjUMlt    N    lk»t    tu.s,    iu;    ||Klf«    Jl«   no   praun»i    llMIt    tk«Y4   »»•   a 
r«*  ?»rr.-:C;':J«r tat   fiill  GiifsGrt*  aft»r    tha    rjse«irt   of   *&id   i«tt»r, 
MMttyl    thytt  ?i\>ci    t«0tifi«4    b**l  Oil«or^   •t*tt«1    to   hias,    ^ft»r 
aa  iutarvis.*    atL  'fiiicox,    MM  ':   a*oia«a   ta  MCtpt  *'iicv%t 

el'far   of    |9f#ftOQ    UMl|     UMUfigll    l#«4     l^^1  ^;t#Q#    Ml    wvliid 

ray    i   MMMiiMlee     '  f    lua    ;     r    C#ttt,       rVit,     iti    ih*   ubo«afc«  ■      ••- 

t««t  pr«#f  •!   Ml  HHflfjMlt  at  *ny   Uni   »i   Ml  off*Y«    »«arlwU  or 
*rli*a*    ii-ifc   M#%lMKK|  t  ^oatf  aJiet*d  b>]   tllMMr««    »»«    /.itt^e 


ftlgfttfle****,         Bftl    mA|    1*    UUUTi   »   s-O't    »r*l  oi.i^i.-av.vd   of   »vi- 
iMM   hgfeiafrt   p&t  intiff**  cootanUoa,    but  4n    ti  «  llMllCi  If   §••» 
{,»tdAt   preoi    »J   MMMptftfttf*    tfefl   *««tt   tlMtlM    h-va   .:,'.  i  r  *  c  t -*4   ■    vor- 
dict   for  tiaf*o«i   j>t   BIXiMKNI  oa  bit  NfttiM    tbat*i'or  at    Mm  tl+fti 

if    fc&<i   MM,         Ti-.j    $«Agttt]tt   till    l»«    t!sv^rw<#c, 
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C«APU;    S,    qOIIUM  Bad   HOflLL  N. 
itsow,  eo.pa*tae*a  dais*  but. 

CGIWI.ak  I    7Y80I, 

Af  hrell»i». 


HART  E.    roiLe, 


Appal last. 


185  T.A.  K92 


Af  i  -;&l  fro* 

County  Court, 
Cook  County 


.  Jeenci  u  assa  -fu^rep  the  opikio»  of  tm  ooaw. 

Tbla'aaa  *  suit  by  raal   asiata  brokare    le   r*pov«r 
••»lMi<,M  *»*   MftaVfll  axpanaa   incurred   in   tha  Uleffed  *C«a«f. 
Tha  alaia   f»f  aaw&laalaita   U   baaa*  upon   (fee  contention   that. 
BpfeUeea  procured   for  eppeUejH    a    .>urcJisaar   fcr   r**'i   aetata   she 
agraaA  to  aeli,   »b4   tfetl  aba  failed   to  carry  rat  bar  contract. 

The    title    fee    the   property   bac&aa   vaated    in  foe* 
h*ir»  of  ira.  |.  J.feale,  AeeeaeeA,  of  »am  aaeellaal   i   i  eae, 
aaoh  BftVUfl   aa  undivided   ona-fui?rtb   iatareai    taeTela,      it    bee 
ti«t  oi   ?.,.,    raaaaattoa  la    vsracn,  eae  a#  taaa  aatf  AteA  aod  be* 
mi*  e*e  vaeted  la  her  minor  ebildrea  etiejeet  la  nci«e 

dower  right*.     On»  Mite  Aartelae  aae  fta*  (warAiaa  of  eaiel  chil- 
dren,    ifjpellaat  had  »a»at  of  ataatftay  for  laa  a*a*c««ea«  af  tee 
property  bu'.  not.  for  Ita  aale),     Aapelleea  «ere  bea  reatiag 
fee  Bra.   Andereon,   going  la  appal laa |   to  rent    tee  property, 
ad  that   eae  aaated   K   a«U,  aad  *aS  referee*  by  appellant   to  Mr. 
Paaraoi.,   appelleee*  eaaa$er,     «  feei    Lftent,  aba  took  bj   bb4  eerrleA 
M  neffoUatieaa  rejealtiag  ta  •  e»**raei   for  tee  aale   .f  the  prop- 
erty,  dreaa  by  Pearson  eaA  eifaaA  by  appellant    aad  B>.    aad  Ura. 
AaAeree*.     Baderaeati  appal  leaf     eifaatttre  *er«  tba  eerde, 
■Attorney  la  fact  for  laa  aaata—  ,r  ire.  k.  j.  fe*»ie#  Bee'd." 
Appellant  aad  Paereaa  differ  la  taait  teatia-oey  aa  to  abetter 
euch  daaignaticn  *&»  added  to  her  eifaatttre  at  ale  avfgaatiaB, 


- 1  . 


In    lb*  vis*  we   t*ks  of    the  aai:.*2r   it   is   las '.it« rial ,  for  Pearson 
knew    the   condition  of   the  tin*.      He   Mt   only   kui  of   the  niters' 
UVereate,    but   beff>r«    MM  contract  m   signed,    consulted  Mice 
Bfa.rtslai»,    .a   the  eiooi«'  guard ien,   at    i;- . eiiwnt'e   request,    and 
learned   fr«i  her,   if  he  see  Ml  ow.*r*tsa  chargeable  *ith  such 
knc^I-aa^e,    that   t  disposition  of    the  minora*    intereele  require* 
court   :.rocse4inge   U1-J  ■  public   •*!•.      R*   kn©*-,    therefore,    that  ap- 
pellant ooula  not   exercise  authority  ov^r   the  itlnor<9*    in-.sr»*te, 
KM  give   vhe   tiU*  «shicb,   by    the    UlM  of    the   contract   eubesqusnU 
ly  dftora  bj    Ilia  at  fcpftliftftt'f  ftgtat*    eh*  agreed  to  convey.         He 
kns«   it   ntf  useless    to  r  rooure  a   purchaser  enleee   the   title    of  the 
fftiaor   heir*,    Wftl  which  ajtgttilftBft  fea4  no  eon  rol,    could   be  secured 
through    the  ag*»cy  of    kbelf  fuardinr.  sad    |to«   court,      fttk   such 
knowledge,    apveilss*,    khrottgl    Pt»IT*OHr   »ust   be   held   to  have  under- 
taken  KC   fUKHBaf«   I    rurchjeer   M    khe  ttWU>r»t&B*i&g    thai    th«   »iu;;r*' 
titie  would  Km   Um«  obtain**. 

It  doee  not  arr  ssr    fcetfct  type  limit   av^r   c>cia<jid   to 
have  j..ow«r  of  st^rney   to  se .  1  er  convey    |1m    interest*;   of  any  of 
the  heirs,      fit*  IUMfV*«4gt  of  their   interests  and   ttel  &r;e:.iant 
had  only  an  undiviued   interest,    in  the  property,   Pearson  had   no  right, 
in    the  t»««MM  of  any  MpiMHM    •**!■   to    that   effect,    to  MWHM    that 
*h»  had  power   to  convey    f.heir   interests.      K*  manifestly  proceeded 
in   'he  negotiations,   not  upon   the  assertion   if   x\)y   such  olala,    but 
upon  th*   contingency  of  her  ability  to  acquire   leave    to  cell    the 
ssinore'    int*r«sts*nd   to  obtain  I   conveyance   fro*   the  o*hsr   tensr.te 
in  eottfe  on. 

C  see  cited  by  <*pj»elleee  to  '.he  effect  kftftt  one  CHNs- 
t ran ting  to  sell  real  eeta-e  he  does  not  c»n  Mkf  become  liable 
fox  co:;iai4cns  for  procuring  •  ruroh^eer,  ere  distinguishable 
fro*  a  case  liks  this,  »here  the  Lroker  aeettate  kilt  .rrinoijal  in 
fta.in^i  |  contact  ehich  he  kno**,  kit  .•  rlncii  a  I  toes  no  po*er  to 
carry  out. 


' 


Aftsr    tfet  contract   w-s  *nt«ra<i    into,    which  required 
&i.:*4iarr    to  i'urfti*;  fcvatl    61       gttftlfcAtf   >oUcy,   Person, 

Ul  pliw    Mi   s|    .;rvotior<&  fivan  i>    !&••   MupttiM    ►•   »r>-«i  i»<nt  •* 
&ttorr.<sj,   arAtywfl  «  gvuufeaty  poiiej   f*M  th«  Chicago  Title  &  Truai 
Cc*.i i -'t)y,    for  which,   at    Uui    tiw«   negcti.,  ri..  .?.,    a  till   fur 

|40  **f    incurred   ftftd      ftitf  ft|   a-;«ileas,   Th«   ju^gatsrU  ap , *»led 
froir  »«.«   for  |3Tft,    Ifttlwtisf  frftiti  f.40     rtd  ■  cXaia   for  |3I6  M  cos>> 
KlMlftlft*      Ufuo   t&ls    record,    no   .tsrov«ry  could.  i.e   b*4    for  MN 
i.r,-:r.  |44>,      fh«   $«4£M8t,    &&•?•&»*«,    will   c*   reversed  »tt3  the 
c«-u6*   r»iran<S«:';,    utuse®   hp&*ll%m%f  «ithiu   ten  day*   htrafrom, 
file  |    r«ttt    titur  of  §9&Q#    in  »hich  ca.ce    '-he  jutf.g»«nt  *ill   *•«  *f- 
ftHMMl  *it. h  eosta. 

Ammsrr  91  uttimm. 


9*S  «,  ] 


B2RTHA  ROW,  j  1   8  5    I.  A.     5  9  4 

Ar>  ansa,       )  A 


ve, 


)     ApptalJ  f  roa. 

)  Circuit   Court, 

wmt  f.  Ron,  j  ow«tjf 

APptH&ftt,     ) 


».  joefici  barks  ttumm  tin  opzixoi  or  thz  court, 


ffeU  MM*3   ii  fro*  &n  ord*r   for  tMMM*f  U 
and   solicitor'*   f.«  *,  Md  ttp^    lM  *1m«M«   -  n«    kMttaMJ   »f 

Mi   MfMMftt.      Tht   oral   tvi-Lnct   ti   not  rrnarnd    ir:    tht    Mi    ... 

On   that  ground   it    i«  „„«   tR*.t   tht  record   io.t  not   Mki  ,   |^ 
flcl.ru   MMtef   ft,  auttcriM   the  «*«,.     W*   think   tht  ort.r 
jMtm*  .it^t  uy  imIImu.     fro*  ufMHif,  um,  u  af_ 

P**r*    th£l    }  *•«    »•***   MOO  »s4   r*c*lv«d   #500  ■  y*Rr   to 

MUM    to   hi.  *0th*r»e    tllNtMBtl,      It   Jo*a  »ol    M]  W   that    it 
too*  ...   hfe    UM   »    that  M   fead  ,ry  on9  tut  Mi  ,lft   N    .^ 
Mfft.      An  ftllMMM   9*  :m*ony   at    th.   rata   of  ||   p.>   .««*   ,,. 
MMMMlf  m  m»«4  on  »»>i  urdinnry  •*,,*«,   ,,-ncity,   *httt#   ** 
in  this  c?**,   h  »•  only  i   .if,   i.  ^^      M  mi  not   IT*.       , 
«ftlr«   to  pay  that  until  on3  mm   mw   KM  tntry   of  tho  erd*r  ,,u 
**a  g;iv,a    thirty  tftyf   in  .h|,fc    ,.5  pay   r-fi0   MlUitM't   f*.»  of 
*~5.      iv..ua:*bly,    khi  oottrt  »m»U   not.  ttfttortftM   to   *nferc.   .ucb 
order   if   |t    B*M^|itt,   IMMM4    ftMt   MfOtttMt   **«  toablt    |o 
Mot    UM  M*M»tt  »«   th.   kteo  MM***,      w*   think   tht  M*t«  aU*a 
authorized    |h«   Mt*y   of   |]u   order. 

It   On  iMAftrt   frcffi   |m  roeord  that  i    timl    ImTM 
MM  enUrtd,    ra»«rvinS   |*    th.  court   faf    ftttVM  oonaUs  ration 
tht  MMilM  of  alimony   ,r«d   MUtUo**!    ftoo.      The..  MtttM, 

trihfc^  r •!.n»f"*\riiy  b*°™*  •  «fcjc*|    for   tHOUKUntio. 
on.  *MMrt*M   t.fcr.  u»    It    U*fNf   I   RM1 

Th.  ordsr   i*  affirt.d. 

affi;     |, 


'    I913,  No 


mKmmm'  »„»„      I      18/5  LA.  5  95 


*«. 


1*1    froas 

Circuit  Ceuxtj 


<>  ROBERT  F.    ROW,  Cook   County. 

1    *°»***»  W  rVBRKpAm  OPINIO*  OF  THE  COUFT. 

ThU   le   -  '        '       1    fW»  M  or.lar    for   t«*-t  orary   all. 
j  atony  anci  fcoUeitor's   f#«  paadiag  ,n  appaaj    fro.  I   prarioua   order 

>  tata***  October  «,    l813,      rfe<  1<lUftr  aVf:<s<iil   ^a8  r^y9d  Hovtabar 

11,1913,    tad   the  ardor   in  tjusstioo  wa.«  antwrad  Movs*bar  89,    l9i,/, 
for    tb.   .*..  a«ouat   of  allaa*?  par  »s*k,    n**ely,    |ft,    aad   |3b 
solicits  •«  fW»,    the  riMt  papteat    >f  a4ta»«y    to  fce  itai  Dace*b« 
-aa  aa*  aoUclWr'«  fa.a  .it&4»  tea  Say  a.     0«  Oeeaa*ei  mi  con- 
(•art  preeeediaga  »e*«  begun  for  failure  to  pa?  taa  aeae,  &ad 
laie  appaaj  «*.  J;r,>t}C.     u  |f     sr_  ^  wlthMil  wt#wl||| 

in  ietaU   taa  petition  a**  aaeee*  tw«to  en  alien  taa  arte*  «»« 
fc-iaed,   tut  a   appeared  tfterefra  tnet  plaintiff  bud  aa  on*  to 
,  tappart  bat  blaeelf  aial  *ire,   that  be  h«d  a  lot  ^orth  #3w0,  aad  »*a 

raaalviai  |5O0  a  pee*  fo»  etteneia*  to  aia  eotber'a  iavasteaou. 
it  oil  not  appaaa  that  eaaa  tetiee  took  an  bli  Mae.     alaeel  tba 
aiighte»t  aaamtag  eapaelty  *ight  aa  reiiad  apoa  to  eappert  «uch 
order,  uaiaaa  it  aa*  abown  teat  be  couiu  sot  gat  at bar  aeplepeeet. 
It  biw  appeara  fro*  the  reeert  laat  a  final  <s*oree 
aea  baaa  aaterad,  reserving  to  tea  eeert  for  future  consideration 
th*  ajtaatlaa  of  al&aaap  *nd  eeUeitet**  fae«.     Tbaaa  eettera, 
taarafaaa<   auat   neoeeaariiy  baao**   the   eu^ject  of  fartaa*  ooneid- 
•ration  by  tee  c^urt,  aa  that  tba  oneation  Mm  u8  i*  Uafelj 
a  aeet  one. 

I  Tha   order   is  sffirB.ad. 

AFFILED. 


16ft  - 


< 
0  G.   KABQYT,  / 

FJ  *lntlff  ic  IrsjSr, 

/ 


185LA.  609 


)       Error  to 


Vs*  )        Circuit  Court, 

cKiPi.sr  r.  fa*  mm  L  rtrss-  Co°*  Cou",;y' 

ISirSfaPt*  C0KPAjfT,(»  corr-.),  ) 

D«f«Bd*M«  iti  Error,  ) 


Stfetoaont  of  Fiotc  by    Hm  Court. 

Suit  SO*   trough*,   for   lifet]   by    I  ho   pXfcifttlff   in 
•  rxor  against    tfeo  ^fondants  in  arror.      A  d«s-urr»r   to   k*t  0rlfla»3 
doeiaratlcn  ni   ouatainod.      Th*ro»fta.r   *n  aaontiad  MOl*t»tl01  *&* 
filed,    too  firot  count  of  which   la  substantially    too  n«*o  M   ta* 
original  noOlaoatloOj    vbicfc  w&«   In  on*  OOttftt,     tlM  HMMtff*  iOOla*o» 
llor   «*•   fn»d   fcfto*    Um   «tntu*9  of  llftltOtlOM   bao   run.      Bwww«tfl 

ttlod    to    the  flr*t  court    MM    elffti   of    tlO   euauts  of   limita- 
tions  lo    fefeo   second..      D*r.urr«ro    ft«    UM    iir*t  count  of   tas   tHlUt* 
tion  vox*  euetaiaod,  murroro  fil*d  by  th#  ,.l*iatiff  la  *?rrar 

to   Ifeo   ploftO  of   too   «i»tuto  of   Ussiistiona  **   tc    the   OOOOad   count 
s*r*  ovarrultd,       rk«  first  count  cf  tb«  »o>oa4o4  declaration  It  *« 
folio***; 

"For    th*t  »herce«   the   .•■lalntiff  b»for«  ana  at    tfc«    tunc 
by  *»c  defendants  cf   the  ^ev^r-A'i   iriiv   noes 
hereinafter  sentleead,   *a*  a  per  ace  of  « ?o4   MMj    credit 

tatioa,     cd  deeervedly  »»Jeyed  1  laiea 

of  ala  neighbore  .- ro  ether  worthy  citizen*  el  thin  state,       Ye* 
too  lea  »•  ■.;   ■    •  .    |  » 

•    -..  i  •-..; i>  intending  to  injur*  the  plaintiff,  -  n  . 
li  o     ub'tic  •eaaa'n]   end  liimN,   en  to**  11   the  Bote  day  of 
JttOe,    A.    D.    1&10,    i»  the  City   of  Gbi         ,    *e«l  fc)      f  «v  ■    i   •Jta 
•tatc  of  Xlllfkolc,  wickedly  aae  o&lielouely  &4 

•  .  dec  to  bo  eoaeeeed  tad  pnbllehed,   of  tad  eon* 

lalntiff,  in  i  ecrtaln  neweps  ej       lied  The  inter 
Ocean,   sbereof  the  -.nt,   Tiie  Intar  Oaeen  leeeFOgWY  C-.  e> 

•  "   ■    *a*  «  the  proprietor, c  certain  roloo, 
d»io«o,  wtli«iw*  oad  dofaoator;  libol,  ooati  , 

'it?   falso,    -.;  ,   Balieioue,  ^nd 

^'-  l««r«   foU0«iO4E,of  Mi  mmomjUI!    l;;,     uiaUff^ 


.thatir  to  6<py:    ♦B'uii..;ir.  i  tar  (Maatag  vi^  ■  ialatiff) 

secuaod  ef  aatlaf     afiMMii  of  o  aria*.     Caarlaa  F.  faa  •ink";*, 

po  n  «  r ,    o  ■  I  I  ■  ■  f  T"i  I  * »  1 1    I  fta t  * .   G .  M  &  bo  c.  y 
(*aaala|    taa  pla&attff)  :     §50  fy*a  bi»<   (aaaalaf   ta« 

•» id  fai  ffla*l*)    •t©  fix  thing*'  (miming  aaa*  lataaftUBg  taat 
alaiatiff  daoaadad  *  aria*   to  Holato  tilt  autiaa  »•  auoh  balld* 
lag   ioapeet*?},       Tha  Barriew  6«Mitit»a  yaatair&aj  aacurvd  aa 
afft<  i .  vit     ,;-,   at&ai    Laforaatiaa  ob  ^shich  it  ba$»n  an  lav««tiga- 
Uon  of  •  chare*  *aat  Chief  Ba&KUaf   Zaapaetav  A.   0.  Mi»hu«y 
(aeaaiag  tfei  plftintlff)  b  d    toUoita<S  &  feriba  of  $50  fro* 
Oaarlai  f,  faa  Vlakla,  t  rat trad  aaaitaXiat  aad  araaarty  avail 

liBj    t&i  f«t»  liOklo),    llVlX*    at    Jflfi   fOXO**    a**» 

mi*.      If    la*  aaargti  a*4a   1»  th*   tffldavii  *re  #uatainad   tha 
lfar<:  ton   it    axpaatad   u    aftaartfc  en  af    taa  aaal   r*- 

gantio  ayato**.**  of  aygaalaad  gra>ft  (aaaaiaaj  aad  la  toad  tag  that 
as  organised  tyetei    »l  bl  eaaaiX  aaiete*)   the*  fa  i  eeaM  to  light 
*ino«   tha   Ifiveetigatia*  of   taa   Gbaaalage  Foundry  aad    'eaaU 
roak    it«*3.»  *        This    iaforau  fciaa   if*   t&i   U-nda  Ot    the   W-arriar.,  Coc- 

tti«iaic>n  teada  lo  aaa*  taat  aaplarea  of  taa  buildia*.  •eaajrtaaat 
bioa  taa  pl&latiff  j  aita  f-fc«  eeeiitaaaa  af  friaaw 

i?n    t  •    tea  *#U»a   help  of   tha   p«li©i   (svaalaf   th* 

toe  of  oaid  City  of  Galeage  9*  the  aeaeera  tit  it*  aaid  pa- 
terae) at«  he  U  I  ., •*»?  aad  eeatraetere  at  alii  &n<i 

fieeeiae    ;.^-iv.  g t  baeaaaadUi  of  dellaure  (a^aaaiag  nail  i»t.«^diug 

t-a)«  T-"    *    WWi   s*"'   »#§i*UMMl    «>'6t*»    tSittl 

itreatly  i®  »•»*»  in  On  no»tr9afl  eoapifetott     f  #wit*wiWMPi 
sbioh   ba^fl   r*&e&*4    fetefl  EftyrJ  L«oloa  (&i«c»  it  t*g*n  to  ;.ry 

Into  th«  affairss  of    thi  bn  lid  lag  dtpaxtatftt.      fhjpoaghout   th« 
south  ti4o  of  th«  city  pftYtiaalarlyj  it  ii  *ai4  Mwtt  teaAraAo 
of  huii-iinft  oporatloai  bav«  boas  bioej(o4  by  t&o  rofaaal  of  oo»* 
E,raotori  to  "aojuayo  (atsajo1  *i(.t;  ifeo  baixdiag  laopaatoxo.     Mr« 
Van  ■iasie'a  affidavit  oal   forth  in  brief  t&at  h«  (ataaiac  baa 
B-iic,  v  ■  -v'ir>k  :  *r*i         roaalMMt  by  a  otraaajor  taaa  at  *&# 

iaporiat«a4iag   fcao  rtaedalias  of  i  boaoo  at  548?  toraaa  Av»t;ue. 
falfl  ttraafar  b*  (&*aa4ag  tai  aaJW  Vin  Vlakio)  oallo  aa'aita* 

(straaaav  toM  aia  bii  (aoaaiag  fcb«  oaid  faa 
Vlaalo)  vaiii  aould  Ea  itapaa4  la  apito  if  tat  oarait  #hiot  h» 
(k-.v.-  ^  liaait)  ha  14  aalaa*  bo  (aaaalag  thy  tal4 

Taa  iftiakis*)   ta%oavatf  Ukia^i  aiti  taa  iaapaatort*       iitaia  aa 
hour     ftar  ;;;i«  viRir^  ir,  v  r.  Kiaitia  s-ys,  aa  (aaaaiaf  kaa  aai4 
Van  Klaala)  aaa  vi*it«di  by  lai^aatat  Taaai  •  ?a*3  »aa  paiatad 
ovt  aaa?  fla *•   la  bit  (a«aaia§  tat   u  14   '  *a)  ttraatuaa 

..■i.-,   told  hirr  aa  (aaaaiag  th»  oaid  v  n  '*-inki«)  -*oui^  aavt  to 
btai  '  .     Oa  taa  fta>j  fallaaiag  tali  visit  (aaaaiai    t**« 

visit,  of  Mr.   P'ssiJ  Mr.   ?*a  "ialrl*     i\y«,    Chiaf  laapaatOl  M?j.hv>ny 
(aaaaiaa  baa  ^latatiff)  aptaly  aoXiaitad  a  tr3b«  of  |SQ  a«  th# 
price  af  ailaviag  tb»  work  to  oaatiima*      faa  iiabi*  (aaaalaa 
tat   lafaadaat)  fallatf  N   'eaaaja  ap*  uat  ta»1  Pfioa  af 

th^  building  aaavlaaioaav  aad  aaaand  taa  aaaaaaary  paralta 
to  aoatlaaa  aia  (aaaaiaf  t1^^  aaM  faa  Viakia*a)   ravx,       "ftii# 
•       .  h*  (e.-.-iBirsf  taa  i .■■■:.-;  faa  VlakXa)  m*  taraataaad  t>  aaaaaf 
(aaaaiag  taa  plalatlff}«  ba  (awaaiai  taa  aaM  faa  Wiabla)  *;-yte 
wbsii  aa  (aaaalati  taa  aaii  faa  tiaaXa)  agaia  atta«ptaai  to  aaa>> 
tinus  taa  aaipli  aaAa*  taa  payaito  fay  iralab  ha  laa  tail 

faa  fiabla)  bad  paid  aaa*  vaiaa  hao  b«#;i  ayytaaai  h*  (•aaaiaaj 
th«  aaM  V:  o  iinK'ie)  aaa  avraatad  aad  ladfljad  la  taa  Btaataa 
Av*nu®  Puiio*  st&tion.     laaa  Mr.  v^n  ilgbla  (aaaaiaa  laa  aa- 


-a- 


t"««::ant)   *a«  aaxad  y»*t4rday  any   aa    (ajaaaiaf    ;  ha        ia  Vv.n 
*inkl<      -        BBt    lafcaa  tilt  ek   :    •        •  in»*.  Kaaaay  (aaaaiag   tb* 
plaintiff)    fc«    tan  gtata'a  tttaraay  aa   (aaaaiag   it*  aaid  V&c 
tlakla)    iC^eTsc   a)   a    brand     v.u   iigaifiaamt   sciie.      ffa*n  ee*c 
st   his  (aaaaiag    rh-ti   aaid  Von  fia*la'<    )hc  ifcad  *bout 

Ian    laferfltttioa   Id    laa   aaftda  of   tb«  latriaa   Cottttlaaina   Br.    V^n 
Kink  la   (Banning    tb«  infaadaat)    laanad    tat   following  atftta- 
Baatl       'I    •    \:.    »««b   rotirad    frag  antiva  buainatta   for   fifteen 
01   »Ora   yasttr*  MM)   an  devoting  wy   (aaaaiag   tan   mU   V*n    . 
alias  la*  a)  enargia*  to  earing  fov     >:    (aaaaiag   kad   mM  faa 
*.'is^)    iovsstK;aSst«.      {    (aaaaiag    rb»   aaid    V.  n  fioil*)    Bava 

■  |    (aaaaia  aaid  faa  flakla'al  nanny  Is  ran}  Batata,  naJ  >f« 

ly  en   laa   south  aide.      I   (0  dan  la  I      "•'  Ltttla)    nava   1*. 

1    iv   id:;,:   aaaoyad   by    lb<  si    IJm  city'*  BBlldiaj    da* 

j>»r  ««s.«nt4    and   the   fcBiag  raacbad  a  cIIjrsx   IBB  other  day  «'hec 
aana  aarkaaa  anplayad  fcy  at*  (aaaaiag  tan  aaid  faa  $Uo*i»)  w«jr« 
aaavartiag  a  r*fea*U»*ca  at  S**J  ftriu  avanua  lata  ■    fla!   build- 

**   I   (na&Bi&  Id  fan  fia'tie)  <  ■-■**■■ 

^v   to  raooaatrnot   baa  .■••  1     -    Jm  buil*  lag     ..    put  on  &  buck 
par  ah,     ?bi*  aiaa  Ballad  for  iotarier  &ltaratiaaa<     a«  nay  v>t)* 
in  tb«  r*>&i  aatata  bueineaa   *:«<■?*»,   *a   BOOB  a&  you   wscure  a  par* 
frit  tan  City  s^Ti  bunch  bbbbbi  »*.»-r*  pan  art  deiag   tad 

„.  a  yo«  yp»a  io&;l  taair  patty  grafting  $  *««««. 
■ •A:  ■  by  a  -  'adaeatar** 

w,0(i  Karaa      .      tia  yaar,  I  (iMiUi  laa  aaid  ?&& 
sinkia)  aaa  slating  at  feba.raaar  ul  I  1  :i   u   -    ■■  ■  ii    '..rk- 

.  '  1  alatbaa  gfcjatfjyarlt  on  t«a  nou»»  aa  I  iaa«aiag  laa 

tan  "lair";.*)  aaaaili  da,  wiiaa  a  atro&g  ^ 

my,  Jiftc:,  after  aaltog  viae  I  (aaaaiai  Id  V*x;  ^iniia) 

anting  or.  &•  ai  tl  ,   1    I   :     »xiu,  j.m;1     («m  ^al  v 
tan  iaid  Van  WiakXa]  aattair  a^u»r«  thin^^  with  iaa  iaapaatara 
if  yea  tapaet  la  da  wtq    raoadaliag,9      Si  (a*aaing  t-"   •■   id 
«fci**&gar^  taid  j.-  -  ;.ui..'  aoat  »a  1.  *     I 

(a i»i  la)   laid  bir   (..     .  I 

Kir* agar)    that  i  b  ra    -y  anaarad  la  be 

aal«  aa  ga  aaaad.  ughad 

a     laf I  w.#  ( a « :-.  ii  1  ag  i  ha  ?;  ->v  Id  fan  I  lak  la . ) 

"'dfeoat  thirty  aiaataa  *«t<ax  !  ^aal 

1  araaad  «i<,ck  of   taa  aaaaa*     ,a%M,t  ara  youi  (aaaaiag  laa 
«^io  Yaa  ffiakl«#a)  "it  aorkf 

Paal)  Aaaaadad.*     1  '•■■■■  »aid  Vaa  Said  bi& 

(fteanlai    vh«   -    id  ^-iyvH    '    '   I  (aaaalai    laa  w  W  laa  fiaJkia) 
Aid  not  fcava  aj^plaaMl^Haat  I  (aaaalaj  la|^-a)  did 

aat  i  „    .  1  j  [amt  etna  la«  ,-  :•'  Vaa  l  ii  f  ^y 

Ikraagh  *itli  laa  totk«     H«  (aaaaiag  laa  aaid  Paai)  aaid  t;« 
(aw»aTag  laa  w  I  :  Paal]  *aai<a  stop  "cj  work  aalaat   I  { 
tis«  tftia  fan  fiakla)  gat   laa  plana*     H«?  (ntaaiag  Dm  •■    - 
Po«i)  v  Vaa  '^i»kl«)  a 

b;i*t!   ae  buiid  1  i;riak  fir*  wall    l**a   laa  aiddla  ■•««. 

:    !a«anln|  Um  taid  Van  Viaala)   laid  aia  (taa  aaid  p^*i)  thia 
.   all  laa  nonparty,     faa  aalldiag  ardiaaaaa  daaaa*l  ra- 
ajaira  any  »^oh  laiag  for  a  laa  *%<}?y  briaa  aalidiag.     *y  (• 

faa  iiaala*a)  *•  *  fir*  aal3  ru&- 

areat  it.     Pssi  laraataaad  to  atop  laa  aava.  and  thia 
aa  (a«aa4aa  laa  i  Matla)  aava4   aa  I  (aataiag  tha 

aaid  Van  "iukiw)  taid) 

■•  •Wall, no  aaaa4«  yaa  (o^^rArrt  laa  aaid  Paal)*aa*i 
g  a  I  a  ny  I  h i ng  c u  I   af  aa*  * 

"'He  (awaaiag  laa  aaid  p»i)  laft  iaaatdiataiy 
didn't  aay  a  vard.     Bu-    taa  aaat  aarmiag  at  U  a^aiaaa  1  ; ereon, 


fffefta   I    (ftMUOiag    iU#   «aid  Vac   i'lnkle)   fcftOVOOftO   found  *&a 
Chiaf  IfcopoOtOV  A,   C.   S*hony   (*-»*iJlac    ■■.  he    .  Uintiff)   OOM 
around    to   the  took  of   too   houae.      It   (*«.,aing    100  ...la  in  tiff) 
took  ■    i..";k   SKUA.'     uofl        14    fcOOt    the   *ork  *ust   ttop  uni»«»  I 
(*e&OiOO    the    e*i4  fto  floklo)   got  t  eel   of  Ojt]  rofOtf  j.  lane  -.±M 
*graad    tc   pot   In  i  crick    fira   mt.ll   Ao*0    'ho  aiddle   of   the 
building. 

••Could  fix  it   fox  $»0. 

"•iJ&hctty    faOOOlBfl    tOO      l:'.l,Tif.f)    nu    I    (MMftiai 
fcOO    e*10  Van  Winkle)   had  00**04  Wt   0*4  deputy   (meaning    ti« 
eaid  Pool)  end  ess:-  tot   it.      I  the 

i      f*0  Winkle)    60*4  kim   (ft*00*0|    '  1;.*  |  liOiOtlfi )    fcOOt   •     fir* 
VO*l   of   tfc«   k*o4  ^e    (fcOOOlOg   tAO   ploiotiff)   daearitoeo    »OOl4 
con. i  ISOO  or  |T09  ruin  the  property  besides,        Aftar 

I   (owuiiOI    tot    ut*4  too  W&okle)   h: ■•.■;}  .argued    the  quaes  ion  *lth 
hia    (srf&niug    \h*  plolotiff)   for  a  while   0O   (••Mull    100  plots* 
tiff)    *o44t 

••"Ob,    |00  OMB   fi*  It  Of    „©r  |ft©#"  0*4   i at ire  ted    that 

I  (emitting    the   SAM   ?«0  Sinkla)   4t4o*t   n»ad   to  p«t    the  *all  in 
if  1    (*eaniog   tba  0O*4  f*B  9*OOio)    'fixed   it  up.'        I   (*e**4ot 
the   ,;    14  V;=.  fisuia)  *00  »o  aore   tOfet  I   (« enolofl   '-ha  »*44  too 
*  Ink, 1 3)   putt   Loeko4  a,r  hi*   (o*»0*00   the  M.14  plaintiff)   *ith 

my  BOOtO  of  «a  for  %  fOO  oiootot  im  h*   (oeooiog   too  Mid  plots* 
tiff)    bOr**04  0OO?«        H*    (ottOftaOf    :.he    |tU   -lainlifi)    looked. 
iiks   tiis    (MtMiM    tOO   0*44   plalOtlff)   «u*   *£roi4  I    (ooOOaOg    '.ha 
eaid  Vfia  tvinfei*)--iia  ^ l»j.;    r-   hit    Mr    {*  Mt»t«g    the   0*44    piOiO* 
tiff).      foot   oottt    -ftarnoon  PoltoowMI  Rioltio  of   too  Stanton 
OVtOOO  BtotlOO  M*i  8 ■round  OOOlBfl    bOo  00*00  fiior*   the  ooyteOO 
■ware. 

••"I*Va  got  ordere    ir   aiop   tbi»  work,"   he   (««*ning 
UM   m  id  poli«<Mft«T  «Mkl4.      I    (A*«aia|    UM  s^id  V».a  «iakl») 
sAakac   nitt    (•Mlim   UM  Mti4   pol&tftHMl)    vhsra  h«   (w««aia|    tb» 
•»*4  poll4l«MMl)   get   hts   fffiv^niug    IIM        ..      »}i«4Wtsf*)   orders 
Ana   hs   {©jscing    the   HiM  p*21eMrtts)   <**»ld  or*r    tha   tel-j^hona 
fMM  the  oity  building;  &wpm*tm*B%i     H*   (jsssning   the  ««-id  poiiae« 
jfsa»)ittop,:ed    ttos  work, 

•*At/ouv    Mm  ^s.ya   later  I   («-*aiO£  the  eaid  T*»  *  inkle) 
;         ml   »1   aiMM  dr«'*fn  «|   1 na   took    t|i«a  up    M>   the  fcmlldi&g  d*« 
partcant   for  ac-xovzl,      Th*  Approval  of   the  .plsae  KMl   the   fe^a 
for  the  pansite  coet  M   (atMUlt  f-i5<*   **Ui  ten  •  iokie)   ftfefflrt 
#11   in  fu.IU      Afte*   I    E|it*«iag   the   ftftid   V' a  Wi»?le)   got   toe 
plMO  .*!-•:  roved  K.uhoay   (weoitag   'ha   rielntiff ),   who  «M   in  the 
office  at   the    tima,    Iflii  over  s»i\4  e.^id   to  «e  (*-9«ainp:   ih*  eaid 
?•«  Cinkle): 

"••   I'll  »«v*r  lei  you  (kooaImj   kIm   eald  foa  Pinkie) 
fiaieh  your  lotaniBg  tke  «:*i^  V-n  !Uakle*a)  „^1-w-.  building. 

II  you   (tteeaiog    toe   ■ ;:  id  feo  vTlttlo)   ftoo*t   'like   tMt   just  go   ia 
ond   eae   "he  ■oojBitaoioooilt    * 

••So   I    (ftOOataf   tha   MM  V^n  Wiakla)  *;eat    to  *a» 
Murdoch  6oopOOllf    tha  building   (MtBOttlttHf,    and  Mfeboay   (aaaa- 
i«£   t0«   ploiotiff)    folloaed  ae   (acoitag   the   MtM  lu  *  inkle) 
iiu.c   hit   (— #Bt«|    the  leM  CMwipOoXl**)  PXlfOai  office.      Kahcny 
rUu    bOt  tiaiatiff,    told  C»fts.t>ali    toot  ha   (aMHUOllf   the 
x    :)   ft&uslt  goiat    to   5ii«.>*   M   (otOllOl    the   toil   foi 
Winkle)  tc   finieh   the  building.     {   (aooaiag    UM   eaM  foo  tinkle) 
ehoeed  C««ij'fc*ii    tOOt   the   .plane  0«4  001  OOgtOTOi  MOl  ewid   t.hat 
if  1    (o««otot   the   e&id  fOo  iiafclo)   *«e  not  going   to  Ve  allowed 
to  finieh  ay  (meaning  the  toM  foO  riakia1®;   buil.sing  on  thoee 

M  ahich  hi*  :f/ice  had  aj^  roved  then  X  (warning  tha  «&id 
f*n  %  inkle)  Mlffct  lO  lOVM  esy  (a-a^niag  tha  auid  Van  ^inkie^e) 
soaey   for  the   fees   returnad.      K*    (onooAOf    the   its.id  C-acbail) 
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rMu««d   to  roturr   tb«  vonoy  »ftaf  Uahoay   (Maatftf  *h*  »iala* 
tiff;   m«  ot.h«*  s,a«*h»r*  of   tk«  offiai   fore*    la«M   h*d 
IMaalaj  y    ,•   ,,;     §^jj    U;< 

••foli,    I    faaaitiaf    thi   «»i4   V*B  WlBkJ«)   I 
fto*o  aatf  oiaaMtf  q  Lftf    tbt  M id  Vi..a«iak.U*e)   *ork«;.-oa  to 

go  a*M4  »Ub    i.h«  *ork  on    ill  ;:i^ew  afclaa    tat  tuii  tittf 
ptrtft©nc        rov«6.  Matiaaad  fat  .a-  at    ,  .irty  dayt, 

M0a  fao*  !    i  paklaMaa  fro*  IM  Btaiaa  laaaaa  Btetiaa 
oza*x*a  im  »cri  otaapaft.     ..  -be  mm  Mlioama) 

throat  on£<i   to  &rreat  any  on*  of   IM  ooffkwOO  »«0  kopl  . .■■:.    it,    Out 
tOlj    t&M    («**nittfi    |M  r*Ma)    taai    I    [aaaaiai   tM    Said 

Vi-r.  tflaklt)   »*«    the   f«3lo*    IM   (  PelU«tt&)  to   got. 

Tat  taliaaaaa  lof<  tad  tM  vortaoa  Mat  in* 13*  tail  eoatiavod 
thoir  aatit,     tbis»  i  (acaaiaf  tm  e»i6  Van  tinkio)  o*jm  around 
ob  j»jos  3  to  »m  M«  tfeay  (aoaaiaf  laa  a*  id  morkMa)  ■    . 

tic:     OMAJ    PoliCMMMH  Jsaoa    0Mlay   of    184   P'.sswn  Avs;,, 

ttoa  Man  la  oa4  aaaaataA  at  (i    oaSaj   tat  nil  »airM*)a  oai  ««ai 

J*a  *i«fci<*),      H»   took  y#   (»M.aiag   tb«  oald  oorkaaa  wnd  o»U 
VhaFtaklo)  avaf   to    ib«  otatlaa  aad   Mat  u«  thoro  for  fifty 
.Tir.ui^a,      Coaisy  rv/iooa   to  alia*  uo   to  us*    lito   tolo?aon«,    but 
I  .;r  ft   •  i««  I  (aaaalac  laa  mI4  faa  iia)E&a)  t&ikaa  ovor  <h« 
ilM    |«   a    frioa*.      Tho  oorgoort   cava  his  csr*U«ioa.     Than  ■•■* 
[I  .   slag  tho  ta£4  aataana  aaa*  aaia  ▼«.«  ftiakio)  mm  ralMaas, 

M*iavi  aa  im  aalUiag  aa«  baaa  otapatd  no*  *v«r 
apt*,  aa*   tbo     r,  .  nrky  *«  ®84ty.       I  («e*aia£  fcat  sold  v**ii 
flnkisj  ^etisato  taat  I  (a«9Alaf  the  «»i<i  Vaa  ilakla)  b»v«  io»t 
t&OC  by   kal«   ^riokory  MM  eroako^aca*  of   IM  aaUAiaa   laopce* 
tor*.* 

•Br.  v^u  wiRki*  (Mftaiag  Um  lafaaaaat)  mU  thai  «aat 
a«  (s«aaia^  tfc#  mU  fan  Vlafela)  *aat  to  la*  afflaa  of  IM  taild- 
iEj.  Mmiavlaaax  im  MaeM  !!«•.  on  ^prt3  ',   ia*t  m  (a*id  v&» 
fiaw*)  iaotioa4  IM«  laa  aaravil  laaaai  to  ala  as  «-;-*ch  n  mm 
ok  tho  *iub  la  rod  ink   tM  notation  by  «oaor.y  (aaaaiat  '»b»  pia*. 
tiff):      »8**  M   Fir«t.» 

•»I  m  Ml    IM  Mil  |?*r«oa  «ho  b  »  b«or.   toM>ia4   in 
iakfl  aajnai  hi  ;>:a  buiMiag  iavpoctoro,  *  o*W  ■>,  faa  Kink3« 
ya«t»day,     *»w^riy  »M*y  big  aaiUiiat  wiatMata*  m4 
ot  im  wtalXax  m<  kaM  lint  tiny  avat  "Mjaa**  laiasa"  if  laaf 
do»#t  *.aat  thoir  M«l    to  M   tis4  up.  •• 

By  aoaao  of  im  Maaittug  of  ralafc  mid  s«»»ir«i  ^ri«a» 
mmnm  by  11m  wtOj   laa     laiatiff  aaa  boaa  grsatiy  in. 

fatad  la  oil  i  m4  svadit  aa4  rajm%atlaa4  mm  hroaal 

into  yaalio  M»»4a3  Mi  aisgrwc*,   MUi   M4  baaa  ^na  i«  «buoiio4 
**4  &voi^a(i  by  iivoro  pataaaaj    »M  b  «  aaM  ai*4   i«  o?,b*jr*ie» 
in^urwa," 

fao  m«$m1  aaauM  at  im  M«2ajratiM>4  for  r-$*.e©«* 
•i  la  laa  aaiaiaa«  nmd  cot  aa  mi  Parta« 

TWO  srlt  of  error  IttlafO  up   fv-r   r*rid*   i;h«  M>tloa  af 

Mto  court  in  Matalaiai   IM  taawraaM  to  Nm  fivat  count,     I 

M)MAal  daol&ration  aad   i«  avaavaliai  tbo  <l«irurr«r«  filed  by   IM 

aXaiaiiff  la  avaaa  to  ijto  alaM  al  tat  at*t»M  of  liaiutiono  to 
laa  waul  aait, 


KR.    JUrriC£  CUM   DItlflllD    fBl  0?IKIOH  Of   TH£  COUPT. 

W«*    tMok    Us«  ci»*u*rer*   to    MM    firtt  couat    »f    I  M 
tod  daalarattaa  aara  praparly  aaataftsad  b>aaaat  taal  cjuni  cicn- 
t&iea  fio   iftduc  <sb.se  t  or  eciioquium.        A<?   points  out   le   ttta  brtof 
tllmi   lti   toaalf  of  vx««  fas   ?'ifiji.i3,   mm  of   fcfet  4ssf*ncUBt»   ia  arror, 
ttea  faltoaiftf;  %*®ra:«nt8  *r*   l»«fciagt      fiat   tiMMrt  OM   U  office 
in  oc  or  tbe  City  of  GaiaafO  of  aail4ftaf    iaapactor  01  tfeiaf  balld* 
in-    taapaatsrj    taat   ta«  ptolatlJtf  in  arrat  ta«  «uoh  ine.sctor;   that 
plsiftttff    in  srror  ted   s-r.y  -imtias   to  p«rfSfS  in  rsl&tiaa  to   in*. 
aaa#tlp|  SnllaMaga  or  paaat&f;  «»  patatlta  to   srac;  ot  llto*   iha 
*«.#«;    tfcttt   ths  taildilaf  0*1   iu   bitui  CltJ    il  Oato Mff  ,    kaat  *  jar^i* 
i*  Baaa****?    la  alta*   01    aaMtraal  tti  la  tbi   61t|   ef 

Baiaaajaj    -fc&t  tka  ciiy  ef  c- u  |  .      --     feq    irdlaaaaa  M 

etketwiee  way  ralaa  la  ralatlos  to  fc*«  eraatlaa  ev  altatatli 
tuildtingaj   ex   ttu       a|  fea  li  required  to  eataia  a  permit.      &o«.«, 
if  not  all*  of  totae  tliefetiafti  *&oui<i  h  Murad  la  toa  Aaala* 

ratio*,        to    LajBJH  ll  Ifalattgfclta  v.   Fisn«r,    I&6   til, 

*•#  tala*  applicable  to  tail  eaeai 

•I*  to  $elte  apparent  laat  toa  pit  -&* 

lua. 

It  io  aoi  e&large  MM! 

*o::  ■        -  '  i        ■  ftj    by    tl  .    - 

esaept  iaaaf&j  la  v«f- 

atoxy    •  etox  eat  Parts  la  Ine  iE4uc9«t»nt.  sr  aal.laajatam«il 

"iir  first  eavat  of  tae  **ej.ci*a  dan     •  ill  aa 

Mm  erlKlasl  deolsrailn*  &a  tae  eaaa  Mtfava  ea«  i«  totally  la*)  I 
in  #£-i  i  *u  ealied  to*  ladataa     :,     ed  Ifee  ra vilraaaat  af  aa  la* 
aa\aaaaat  aa>]  aal  fca  aappliaa'  i«  taaafl  aaatiaai     I     ■         ai         -i«& 

inti.u*£;<><-:vb,         Tti«i    fttli  .i.sri'ifcS    ta    99&A     ,ui'iso  ic;  itu,^,    tot 

*s  mi  MAtoallad  aj    ucisiona  iu  u>i.*  etata.    Fa4taraaa  »,  Ea^txciB, 
I  cus  :.,  fiOj  i.  P«apto«  l  Baan<  **,  %***  *•  Nayia,  M 

iu.  iv?.      s««  .u*o  toa  •  ta  af  Paaalt  v.  Kaitalay.  1W  App,   n. 


Tfc*   9M«M   ttfmUt  of    Ibfi   &»•&&«£  £*«la*fet  loo  e«*Mi&a  *Mt    t»  IfcOfc- 
Utg    Afc    U&«    fltit,    Bt&Jftftlf,    &M    ioviioiu-.sr.t,       B    ,  M    W*M*t»* I JKi 

Ilia  4>ji*j'«*  of    t..\*f   MfflfcM&tt   in   srrc-r,    MtaittMS]    MM  •]        WHMH 

fha   $&#MMl  $jr#ftttftt4d   fc>    |M  ftSSlfA  fcfMV 

•  ooeitiois    t$»t   feM   c,*urt    arr.su    in  ovsmiiiut.    the 
MamrrOTB  to  %ht  r  liaitetiM  flXM  M  liM 

aatj   In  *M  tl   i  .<;;.".  r#&t  tw u«s*   >jf  :..oti-«  i.« 

is   M&itll  ■-.:-■  I    &9tt&$,       7      9         ■  f-sti   held    tMt   *    MS 
ft*    £££?•?•&!   «W     .       •      9tlM    ir.  •     UiOBI    I    flftttftt    i» 

%tm  %9t  03f   fillttg   evcl    ccvat,    *ud 

if   the  ttfttttM  of  liMlMttoM   ta  fl   nsJB  Mf9?4    IM  Ml   OWHIt   its   fiM4 
MM  c    .  Hoi  ■■;■'-,   »«t  wp  Wil3  lt      Fleft  *.    FMWfiXl, 

MO  IU,     ...     :  .    ..  i      i*&  :  ■  ■.   tat  *obw  »%M* 

«&y   B  >f    thing   4dW    ■.?    S»i*M4    M   M   MM   by 

MM   ffeieJb   MftftM  thi    r&j  Mt)j    ll    >tfett  wcrae, 

llti    scL    cr    ryofBJ    »f    '«.:    MfM4*tt  :?     fcM    .;  i2  i&liff    »feiM 

M  B   gr£*MM4   fo*  ,-  :-ssed.y,"        thrift   4   Co. 

v.   v-  ■  ... ■  .       19   til.    41.        TM   ©*SM  Si    M?ttM  in    kh«   MM  M*   buMm 

■     ..    .  19  ..  I  sr. 

IB    «<*!   ar    j,.-,   h^c    vgj-luv   if:  MM   tM    ftriglStJ    M4lMM 
tioa  «*vi    ic  tfta    first  ftftd  MG&M    sox-ats  a?    '..be  KBMB&M  <*««'.  ^rs-t  ion. 
fM  BMOTBd  i  vuni    &£   IM  BJBBNMMd  M%    th«r*for«   »«t 

Iftf    B    MM    «««.»«    Ojf    »«ti«8,  B    •'"  IM    6©.     v.     i-'O-ai:,      o? 

in.  iv.,,  t©*a  9f  G4*«rg  r,  .-,  ill  Hi.  ■*•■:.. 

*s    IJBiaSl   tirt  iiwnriN   M   *M  ?!•*•  of   sua  *t«tut«  of 

liftits  iUH    U    £ta   MMttfi  count   of   tM   *.£3ntJ«d  d«*c  Juration  MBWl* 
Ll  iJ.      F   v   IM   «srrc»r         I    •         ;*-'.    tM   ju4gR:or»t  «u«t 
bis  itfatB(M  tad   6M  8%«m  rtauuMM* 

uvtsass  AIC  1 


mtm  nom  unu  ookmit,  $  8  F>  T  A     filft 

/  Kucici.-u*  Court 

VACLAV  C.    KXYM  j  9i  ch  ***£<>♦ 

p!   i?-iff  in  ferret,  ) 


t 


W.   JUSTICE  CtARl  HotfVmB  THH  OPIflOi  Of   Til,:  COURT. 

RftOOTOrj  .         in   lhle   c,Ba    far   ;oet)   flf      rofit8  on 

account,   of   tbt  r8fu»*3    of  aofendaiKe   to   take    two   Jot.  of  flow 
under  i   contract  of  Oftlo  betwa  too  p**Utt,      It.    u  olei»ed  by 
tko  dtfiateati  that  the,  roro  jMtifiad  to  refu.in«  to  teto  the 
t«o  Uto   U   *«•»«*«»  b«OWM    tot   ricur   theretofore  taken  ret  not 
of   tfee  ^lity   P«^ir«4  undar   t„«  oontrft0t    to  ^   furM.hsdt      Thi8 
J      <ju*otion  of  foot  lit-  u„on  by  ^  jUfy>   ^  M  jirs  bb(M-   ^ 

v        *•-*  rreo    the  record   thoi    tb«  •,M:^     f  tko  tvW#1Mit  m  reeeeet  to 
it   OOO  not   ti««    the    plMimUtt.      U    U  *»ld    1*  dofoedoet**  brit# 
-no'    the  proof  •&*,    t  t.K^  MM|1   ft>f    :h<J  fJrs,    nour 

fortiebed  WtwUh.tO.dio,    •  ,     .    %%   ^ia   m{    ^  ^    ^ 

ftr».de. 

It    ll    MXt    exfed    tOOt    there    »*•    00    I  r      T    tOOt    plelft. 
tiff   tittered    &*«    JOOO.       TllOM    OOO    tntfiMi    tea**!*    tO    the*    thOt 
the  eertet   iric*  in  Chicle  (the  piece   fi*sd  by   too  oestreel   for 
delivery)   tee    Uet   on   the  fetf   000   flew   ofceeld    here  teen   ukon 
than  100  00«$r*Ol    crice,   MOS    ..fc*  oeouat  of  eeefc  dlffereeee  too 
given.        rhe    eerdict  ey.0   for    tM«    -mount    looo  an  edolUed   eet-off. 
One  of   tAO  course*  open   to  0  vendor     b*rt    the   vendee 
of  gooa*   refueeo   to    uke  e.ad  pftf   for   thee,    U    to  beef    the  goodo 
and  recover    fed  oeeoei  of   the  contract   ..rice  eter    tbo  market 
rioe.      *Uie   feeM*   Co*j   Go.    v.    Creaceo*    6«*]   *  fcining  Co.,    W 


ttjpos  th*   tfcjwj  of  th*  ri-untirt,   UfcM  it  »*•.*  *ntitl&<i  to  tfce 
41f farssnu*  bttvtea  tiie  oomrsct   $>rioe  MMi    ihs  oo»f   of  manufacture, 
i#t(      lo&raueb    ta    I;:*    |  1  -tint  if  f   shows;!   thft>1    '  I  ari;   »&•  ■  mrkfjt   for 
the   flour    it:   Chi< sag*,    MM    tfee«c4   what    the   Mf)t«t   price   IM  *t    fcbt 
lift*   fixtd    for   :i*iivary,    *f  at*   of  opinion   that   la*  oas»   sfc- 
hat*  baas   pstoaitta4   Iq   fcba  Jury  on  tinsi  ta*ta« 

iltbOUgfc     c-v.iitly   tb*  c&aft  MHi  not   a\ib*-itt«d  to   U,« 
jury   ■'■  i  ■  I       ;..:.::r    irnrt  ructiorc©   ■-■»   to    ih*   «■*»;> ®ur*   Of  fta&afjatj    tha 
rft&uXt  raaa&ad  fcy    U.$  jury  aaa   corract,   MHS   -arrorK   la    tlM   i?i« tr< ,o- 
lione,    if   sucb   tfcars   «**«,    «ere   haxa&aaa* 

?%  fiad  it  u&ea«iaw)   1 9  toraast  apaa  »thai  aat* 
Ure.   taggattaa*   in   th*   trJUfe.        Ttoa  Jadgaaat    i*»  affirmed. 

Amnro. 


IW    -    -J-77 


of  ffBfttort]   Couaty,  Ohio,         '  J1  °  °   -l-»fi«    O  ±  £ 


VB. 


)    4pp»al   fro» 


County  Court, 


WJPPLT  tfA»UFACTOM»0  COMPilT  j  *•*    County. 

4p  *•!  last « 


-.  WSTxaa  cuu      U;   Lsr  the  omioi  oi  rut  court. 

$UU  »ii  brought  U!,oa  Mto»3   of  •   «*ri»a  of  MtM 
Siv-n       »  mMmmm,  utpnmnH  fmmm.       ah   tta  »u.  w# 
MMM4  »J  a  ttetttl  «»*«**««  Uf«   :v,  ;rtM   MM-     „*   fcW<M   in 
Mil  i«.  *Mi|M*  by  ***«*»*«  to  tha  pUMUff.     sPMiU1 

Pi«.  mm  nua  ,y  tJw  Mf«*M.t  Mttln  mi  by  »»,  of  mm*»»M 
»  •***.  for  <»«*«*.  ai#t^  to  hW  b**n  N|M  by  it  on  MM*** 
of    tM   »*«*M  of  MMMi*  MSfetftM    ir.   tft,   M  ,      |t1w|| 

MM^tWtf  Ml    tl        ...     •     MUjMMAMt. 

Tha   not,**  bsia*;    MMVM  by   0MU«]    MMf**  ftp**    LM 
pr.«,    »«,,    *»jMft    to    |*   ^   iH^  §|    ,0U1  ^    lf  ^ 

•ar*  MM*M   ty   u,„  IMtortlw,    **»  W##,        e#<r.    ,h  gf  .^ 

fc«VlSSC*    8tA.ftlM*« 

■.*«r.urr*r«   MM   ft******    '■      tM   r.j,a.  »M   JMp»M 
4nter«d   ia  f„vor  of   tM  pUUttff, 

**•   NltlMt    MMMM   a«oa£  »U»I   thlftM   that    IM 
ft*tt*Mrt«r«ff   M*«14    furoUfc  to   ;  ,    w^^!   ^  t0 

"r*01  *•  UHw*m%U  m  !«?««  iu  tM  u*a  »* 

tM  f**d  rm  fee  *«*o«««r»U  t*  M*MMrM«a  g»ftt*ftty  M4 

MM  com,  UM   -ilk.    That  piWMty  «    ,       ...       »Ul  ,  cor^t^. 
MMMMM    tM   MMt   would   PM*M«  IWttll   roult*  MM*  »M«   «,i 
forth  in    *M  MfttoMt,        Th*  central    Um  Mt*t«M    tMt   «tti«- 

•*«  *!.,&    tM#  MMfMM»lM   •«*•»!    %i".>n   fulfill- 
•«t  of   tM  ab.v*   0IMM*?,'   :y   p,y*,nt   of  a   M»MM  MM»t    in 
■«  Tor*   MMMft  (   .  u**d  rrin,ia,  m««   to  »   um»  by   th. 


' 


' 


'  - 


MUfettf&etttjriBf  oootf&ny  at   &.  csrt&in  prtc«   >■&   port   of   tfca  oanh  p*y- 
oar.i)    tftg    th«  giving  of  uats*   sscurwd  by   ah.it  t«J   Mftpgl  for    III* 
KM   if    ttkf  |-utoh"-ee   |  ritfi. 

.-    *ilh   tfei    ftriil    court    lhat    th*   aracial 
pis«i  aia   not   tax  uc    t   &if«»ii   tfl    111*  tction.      {."itUanrant  *a» 
to   be   KMMl   only  afl*r    lfe«  «;M.«uf«Cfcurcr   hs4   &M»iftitV»ti4    that,    tfei 
pr*»«  vettltf  do   ti'.'j   wwtk   ■  n-    | Tv-iuc*   KlM   r»**vlt»  £cu*raat«dd. 
piaaa  so  not   •  :.  tftsdtftftt   AtltViTtd    tfti  I  or 

fcsde  tfci   c    ^  ,i   is  i<MMM>tf*a  felM   omv::ct,   but  avere 

th&t    tfca  priftliid?;  R9tia    UU9   SifcttiJ  I   *«r«   ix*«»t«d  and 

&illv«r«4    to   1 .  ■.*   i   imf   ct.ur it,    .;;.•    '  Im   ftetii   WiO*  upon  ar* 

part    of    t   .     i  Ml     tilll        I    .     I     v ;  r      .....:     ■  ...  j  ., g  ;i     .  .       2tt.ll!" 

m  . 

II  Li  iVld#Bt  that    tfet  "iittXiliflt11  p*6¥i4t4   f';r. 
by    tlM   6<M '■■  I  -i  «b*n    fcRi  ptos-ls&ory   BOt&fl   &S0  chattel 

liliii?«4  to%tt?#r,   ta     *  ;i«o  avi- 

d*at   tfeat     ;•>  ptt?p4§«  if  kfea   »^n  l*ya*    fcii  »ai      I   lis* 

A«f«ad*at  64  aiiivMtla  *h*th*»r   in*  a&JH&foeti&rix  featH  aospll«4  »ita 
Iti   gMkffeBty   &*£«*  Mttlittt&t   ■*•   r*-julr*.:    to   it  M*6i  by    t.*;« 

dafeaaant,      Tfii   /-rindr-le  MMMMMMttf    In  Wolf  v.   Monarch  *afri; 
tin£  Co.,    KM    I X i .    191   If  control! leg.        Pfei    triU   CMWpft  pr^pirlf 
NUftfcilMMl    tfei  dim*?**?*    fci    *'•*   j  ia&fe,    ^nd    lb*   jmlfl— ftt    It   &fflrfl«&, 


JOO    -  .7 


tm  MOFU   *.  rrt,   ALWtRT  D.  W«,r,  )1  8  5    L  A.     fi  1    ^ 


Apj  ei   |  nt 


Af    *»4iA   froa 


'    *  )  Bu  trtOf  C.vrt,. 

TW  BE*   tun    I  fWC  CLOT  (J  Co°*  CouRty 

IGO, 

Ai ...  •_  .  .     .  . 


**' •  -*;  ■  ;  • '  "  ■■-  •  b  :  n  m       m  codrt. 

This   la  un  app«*3  froa  mi  ardar  of  ||m  Su  arior 
Court  auatej  -    |  .jtuion  for  Mulini,    rUaftly 

u&  ■  l  *«aia«t   the   ij>r«2laa,      It  tj>p«*»*   u.ai  a,-   •Hut  waa 

3  *«,tJr  or  mm  iu*  niimtU  Athletic  euro  »f  Chu^go,  an  miaoia 

•#1  ,    for»sd   not    -    -        Wiftiay,    -refit.      He    IM    MM?*** 

f?u  P*   i«ft»«ii©ll  of   the  jrulaa  of   tilt   ciub   for  aix   ■**%»*« 

the  date   of  Us   auipanalun  b«fln»isS  J,uy   3jf    Xfjt,      Tu  p«rl0(J  0| 
•toapanaioa  therefore  expired  Jftwairy  &0,   18le, 

'""-    <    •*   u'«   H       -  >        99**%  *:.-e   not 

filed  in  ttu  court  h«UI  v uwfe,  m$,  The  ,*.*.>■«*  of  at>t»lsl»« 
this  oepi    ><  s«li  4«  i  it  <.hiB  fcrupt  s<lrhv  ^n  toTf  bean 

•*9**t      BJ**3d    the  eaae   after  i  hiring  MI   U*  *erlt6  b*  r*v©r««d 
anc    rsn.audsa,    m   order  9WU   U   entered   in   the   BttperiOl  Court   ^tfcar 

than  o«g  fttftjrl&c  th*  c^tiiicB,  People  **  rel.  tileee  v.  i*Mf  See* 

retar>   of   SteYtt,    M    IU.    ft,  ■.    *«f.      -Court*,    in    Ifte   mHlM  »f 
their  jurisdiction  in  HHilWI,    «iii   net  aeard   the  pare*?**?? 
•Tit  ehere  the  right  ■««*>*  to  be  enforced  |«  »»  ■*•  baaes*  a  **re 

rlfkt,    tea   HfWWMM   tf  which,    ty   r^soc  of  «MM   change 

of  clrtuKeUnces  ei**e  the  co«K.«»c«Aent  of  tfce  exiit,  mi  be  of  no 
■*e)tft*HtJ  ft*  pre.«ti«e,l  bfNfll  li  Ilea  x-c* -.U,hut  .  "  Core.iey  v. 
Day,    114   2ii.    lift, 

Thi  ar:jj«.-si  wili   t»  eUa*lu»»c. 

APPEAL  DltUtm. 


I 


ioQ  -  19344 

tUUA   J.    HsSRZOC, 

Appellee, 

J       Appeal    frons 
e*  )  Municipal  Court 

tnoui  wATioifAi  tin  insur**™       !  o/  chl0a£o- 

COMPANY, 

AptSlIsnt. 


f      v 

MR.    JUPTICB   CLAPK  DttimB  THE  OPIITIOH  OF   THE  COURT. 

./  0li  Juils>  ***    *W,    ■  policy,    belag  So.    MM,    was 

le«tt*4  by   the  Ceroan     Mutual     i.ife   Insurance  rroapany  upon   th« 
11*4   Of  John  A.    BersO(,    hie   wife,    the   plaUUff  in   this   euit, 
bcinp   R*ft»4   be  beneficiary.        Tfaa  pel  toy   contained  I   provi- 
sion ae   follo»e; 

<„„   .4      .  !?**•*  oa*  y3ar  fro"   its  ***•    *»*■  policy   ahell  be 

inc,nt*»t*bie  except  for  the  non-pey*snt  of  preaiuie  m 

b*r»in  provided,   and  subject    to   the  condition*  herein  con- 

of  *t£.i6         ***'   ***  M   t0  *mt«*  ft»d  «***!   earvica   in  ti»e 

On  July  ??,   191£,    the   insured  ccnacittsd  suicide. 
Meantl**  the  defaBdaat,  Geraaa  actional  Life  ineursnce  Company, 
haa   taken  over   the  buelnaee  of  the  Mutual   0»«pa«y  and  rein&ured 
ite  poUcy   hoidere.       On  June  84,    1910,    the  defendant   iewued  a 
raceipt   for   the   eu»  of  1*3.0* 4    bains  "the  one  tmw2   praniuff   on 
policy  No.   B994,   continue*  Mid  policy  it  force  for  1*  j&cnthe 
ending  Ami   9$,    1*11,"   and  at   tbe    MMM    itM    the  policy  of    the 
Ifotuel    Company   v»a    Uft    eith    the    (UfeBdant.         B«M  i*?i    later 
the   plaintiff  reosived  a  policy    iasued  by    the  defendant, dated 
July    |*|    il'lJ,    and   autee<?uently  %    second    policy,    dated  Auguet  4, 
1911  j    fur    the   MM*  *.»ount.        Both  cf   the  roliciee   *er*   held 

W)     cy  ; iaintiff  until  afte*  Dm  death  of  her  hu***nd.     The  firat  of 
the  two  poiioiee   lee«44  by  ftafead   nt  *•**•  on  ite  face  the   »orde, 

■         "thia   ie   isaued   in   lieu  of  policy  nu»b«jr   99*4,    dated  Juna   I*,    1909." 
The  eecond  polloy,    the  eorda,    *thie  policy   ie   issued   in  lieu  of 


1 


Grrsan  Mutual  Lifs   Insurance  Policy   number  1994,    dated  6/35/ OS.* 
After   thd  death  of  the  insured  both  polleiee  with    .roof*  of 
death  etre  delivered   to   tno  defendant,        The  original   statement  of 
ola iff,  baaed  &  right  of  recovery  upon   the  policy  da  lid  Auguet  4, 
1811.        Il  an  naOttAod  eta  lament   right   to  recover  was  b^sed  on  the 
policy  dntfd  June;  84j    1910.        Tha  policy  laet  referred  to  was  pro- 
duced by  defendant  at    the   trial,   with   i  iaea  drawn  through  the  eig- 
n»tur*s)  of  the  officers  of  defendant  eho  aijnad   the  polity,   ^nd 
the  word  "Canceled"  Upon  It, 

From  ft  judgment   in   favor  of  plaintiff  bv.eed  u.i  on  the 
verdict  of  a  jury    'his  appeal   baa  been  perfaatod.        A<*  *a  r.nder- 
etand   Inn  argwannt  of  defendant,    it   1*  fcnnt  the  Judgment  should 
00  revngrned  aa  fcslnc   against   the  Might  of  the  evidence;    that  it 
*aa  not   shown    that    the  policy  upon  which   the  judgment   la  baaed  was 
in  force  ae  a  reinauraaci     of   the   insured  by   the  defendant   in  pur- 
Huar.ce  (  f"   ite  contract  with  the  German  Mutual   Life  Insurance  Company. 

Our  opinion  is   thai    tttia   feat   vat  abundantly   estab- 
lished by   the  oral  and  doauaentary  evidence    in   the   oaee,    the   lat* 
tor  inoiuciing  numerous   reneipta   foj    ore»it»a  paid  by    the   insured  to 
the  ds fond  - Q  '■    con]  any. 

Tta  rairfeicdsr  of  doftndant,o    ergnaent  nee  to  do 
aitt  questions   thai    rtgftt  hev I   arisen  if  the  policy   &ft4  not  con- 
tained inn  clause  anJsing  the  policy   incontestable,   a®  neretefene 
set    forth.        Royal  Circle  v.   iobtarr&th,   904  111.    549;   Flaniga.n 
v.  Federal  Life  Ian.  Co.  ,  991  in.  199;  Keaafcna  v.  fidelity  wu- 
tw  |  fcife  Ine.  Co.  ,941  111.   4Pb. 

W«   find   nothing    in   the  r*cord  which   should  occasion 
a  reversal   of  the  juagnent  end   it   is   tnetefere  ftfftawed. 

IfflPJIlD. 


. 


October  Term,    1912.    ITo. 
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offer*   |«  i«<    cvit   i.       :  ,cl:a  9m%  sad    II   in   Ibe   *erdi 

Md  ftgora*  foi losing: 


148  franklin  n ., 
Chicago. 
SeffTUXKft- 

•Cur  Mtvartlftiag  »eke4«lfl  o      tei  ,;  m4   «f 


-  a  - 

r:X3B4C  *g»t*  linen  in  your  pufelie  tftag  *»«  y**i  laic. 

*Xt  I*  u»4*jp*too3    I .  .■'    &*  »*«  ef  ttei*  MMawl 

Ofijpy    *i*ll*»9    t«    tfi*    v:r;>IOf5«;,      llJ3     »Stitl*    U*     %9    l»*    *■>*• 

Of        ^'"v 

•*•  ffiii  *#«d  rem  oepy  to  &pp**»  *t  ra^uUr  in**yv*i*i 
probably  ones   a  «*«««    Rttsl    a*   la    '  ',      111    l#***    the 

**tt*f  of  vc.<itiofl  *ntlr*ly  t©  y«*li  -cm  will 

take  m   cf  8** 

iff  +ru.\y» 


A;  v.-.-l  l'*nt   $$**  n©t  &*ny  that  tfe«   *4**>rtt<  in 

The  Bsaftiswr   *#*«   ;  f    or 

■      ■■    '.       s barge  thertfoy  in  incorrect,  but  insist*  khfct  the 
evltl&g  *ftt  out  in   v.  i  !  tl  count  An  not  a  o©atra*t,    •    - 

<i«nst  or  authority   for   the  pt&2i©ati©&  of   any  ■  .   . '. 

OXOOpt   lh«   one  *xpr*  lft|    "o&titlOOl 

»l00fl   ft**}'   to  ©OOt^y  tpttOO   tare*  ©< ■ '.: 
IttO&O*  4«*#*i    ■  to -.    &0  to*  pttfell*&«0>   in   the   ifr>vo   o/  ffe*  ExmiiaiV 
of  faav* tfj  y,   '    roh  10,    *    '    >      ■  Ly«       It  do***   tftoaororj    ..  *| 
ppo&io*  aaytatai  $&&  by  b  ?*ry  g  •  iv* 

*ffi4a*lt  ei  -  '  !i«  of  it*  ei&i«*4i  dofoaa*  la 

*8©*a    tO    i:«.  ill     0.     ^UiV-" 

the   @l  ?ls**   90*$    r,w,    I   ccrrorHtion,    M    that    *it?;<s 

publishing  it  papof  kaO*0  **  ffet  @oam090ial  ?J        ,  "c- 

♦ining  »p*00   lis  *.i    *    p«0«?  for  *»*  (WW  Of  |$ff(900|    »feieh   spa©* 
***  I©  bo   BMnI  elt&itt  fl*n  y«srs   ftooj  to*  4at*  Of  it*  tur^aee 
by  any  por*©**  flat  ©?  ooypofatio©  *ae  el  .1  by 

the  ssaid  SalHvaOj      that   on  August  10,    ii'-.K,   *pp©13©«  &    :ing 
«>e<»iredl   %ku  *©a trol  c-f  The  ©OB&OfOia?  Tl*«»  6o©>- 

.-,      -.     of   WWlt  pnp«r4  M  t  part  Of  tfctf  *.icn  by  which 

o*n«r  %h»rtof,  «nt#y*i  !«%«  ■  eontt&et  ir<  mrlH«i 
^ith  ft}»p«li«J»t  whfjrsby  It  d0r#«4  tlMit  if  ftpVOllMlt  |  ur- 

M    Of    t&fl    rt.iid    ittlXiVMI   felt   (MtVOfftlOlBg  OOStTMrt     rttlJ 

OfttttJNilal  tliBM  Cos.rj.ny,  »»d  pay  bis.  |%00Q  fefeoroforj  »pp«13L«i 

ft-ould,    in  caws   tae  puMtootlon  cf  flM  8«UMiffOt*3   flMHI 

within   fix?*,  f**tn    fret                     -  l«At    or    It*   OirOttlatlOB 

become  bojoImJ  MUOlfa  pi* It**  in  Hm  f   f«rth*S 


*>  $  • 

0]        C   ■■;.      I  ;•  ft  Haiti  11  '   "'   '   '  ■        ■  j 

)  I  I       ■  "  '    ~ 

pt  of  ,   •.  ■  'uilivim  i 

■   .-.    -.        >  i    c  ,  *    i'r.rxy  in 

■ ,  ,  llroo1  *ot  of  -     - ...  ion 

roioS  Tint*  -'■  inuBdi     ton*   thorovpoo)  it 

OOooooi  i •  r.  I  m  «  ttti    Iwty  of  ■  '  oto 

for  njspoll«al  rgot  thorofei  ■<  a 

000*7001  j        ".      '      :,-.•■•:  ■   :r.     I  :•  ,. '  I  y  -  '     rOf 

tfcto  8o21liroo  sontooot  ■:■*:■  bo  of 

b  loo  go  ixowinorj     **,  >.  all  o&vogtioosooto  poieXJ  &od    kt 

Of   :q'rsl!ir+    ir;   7:--:  B    E&UOilftOf  bOfOfO 

QotOOO?  4,     |  $1<  ,    EtftVO    0009   Oft  111    fOf    1*5   OOOfe      '...    tfeOl     .11    such 
fciof  ■■<•■-. -1  le&otf  oftot  Oetebojf  4,    23K't   oo?o  fur- 

tor  o&d  in 
0*00*4*000  oltte  too  eoats  ottgBOt  1&,   ISlOj    lad  we*o  |    l<3 

f#g  in  &4v«noo«       - 
for  |3»3$$«  Qj  foroooo 

advert  iaoiserite  .  to  oftoz  Ootofeo*  4,    K:.U/, 

•Ottld   OOOl   if  0)  tlgod;  for  fet   tJtft  OttSTOOt   rate,   (tod      ,,        , 
•Off    *hat    OOpOllOO   feOd    »  3.806   BttOHohlSjl 

tloootooto  mod  pcr  rofooed  to  poofotoj  ito  ©onttool 

IS,    J  -•  .,  ,     I  .     •  ■     ,  •  ngot    tO      : 

10    t*0    9X*       ....  ......    ijyjj    m  r.:     j  ..  _  j  ..  .  ( 

Suiliv  tit,       App-oHoo  bf  lit  UMrtt  of  Korito  to 

L    '.       ■  T  B0t*0ff    iOHlOO    .  fiy    OTOOOll  ttttfftOtj 

ovoyo  toot    if  •  \  *r*et  i' 

oo  '    I  toro- 

of  *       By  o«  to  %  hot  too 

contract   Ml3io4    00  by  RpoolXootto   Tct  -    M  .'       ■  ■:■/&& 

by   opf>0}ll  -  tOUtOO*   Of    r:-y    OBO    BOV&S       ■    '  '  ;  ;  '    dO» 


-   4   - 
urv.i    tbat    it   *at   not    4\  thin   '.  »f  it*  ttOTWJ  M 

UuHr.ftw,        IfpaUaat**  I  '    •'  L*i  nitttt    of 

silt-off  «fM  atrin&aa  free  t&t  rV*nn  Oaring  t*.  •    i*1    I . 

Kaon   Use  M  h**t  btna  u»«4  by  aonannl   in 

(liaaaaaian;  IZL  I ft     &ntfe#*   I)  -  ■    M  -  i    "■      >  r"    Mil    :ut 

in  tat  *•■  •    ■■    '  -,  fetiai  aita         I  In  parawnnaa 

of  it,  aaoaataa'  to  a  aontraa*  for  n  natinlta  aaoaat  of  ndrnr- 

',  I linn  it  «M  it   tat  beet  »£*<•.•  -ml 

-  at.      An  at  tinn  ,    ■  rt  wholly 

tnrial« 

This  nation  In  r<  !  i  rnonwr  for  a  fernnnn 

cf  thi»  §OHf»]  .    ilaat   fail***  to  wne  t 

£iven  aatoaat   of  npaoa   ii  '  »    nal    it    t  t    for 

■    ,    ■  : ling  in  annnt ion 

n&a  not  intratfnead  in  nvl&nant  nfonnrvndi  in 

the  rtocrd.       ffea  $aantioa«    l&nmforOi    it  not  safer*  a«   in 
fcsy  a*f  for  taninw*       Ifp   I  S  »    at  should  B  -    '.he 

aritiaf  it  truly  Ml    oat  in  tfc*  SlnaJUrnli  ion,    an  hnvt  no  nnnitna>* 
cy  in  tartaa,  that  it  in  not  an  offnr  to  taxo  any  dofinita   a 
nf  .-.-.wertiaing  apnaa«  annnat  nana  nt  was*  ordered  for  tan  iaaaa 
of  fta  Bxanlnnr  of  I  iron  io,  aaioa  apaat  r  at  the 

end  of  lilt  atata*  in  net  involved  hnxv*       nnyoad  that    I 

writing  in  no  »ore  than  the  anaraanlan  of  tat  n*i*nrfn  «t&iarattna> 
in*  taat  jU_  kat  Iili2iiiiL  MS.  ■  nartaas  anjnaat  •:.  'iaing 

»pana  nitaia  the  font  I99£a   than  tat  rata 
it  line. 

fat  atriklnn:  c*  tan  affidavit  of  aaritn 
of  ant»of1  at  frorc  tan  filaa  arnaontn  tan  qanationj 

another  tat  nnntfnet  nf  anejant  1$,  1$1G#  at  thnrnia  «et  cut, 

^  •       .  .  it  ion  ooeannl 

i  8ti  *^nt«d  hiaooli  by 
•rgaaani  that   it  is  at  taa  tent  t  nam  guaranty  fey  one  corpor- 
ation or  tat  oaligatien*  of  another  torporation, 


»v*e  if  a«»s  a  r.<-.-.  tract  tatad  praparly  ba  Bad  a, 

;;:,;!->  »0*3tB;»    gjHlfttifm*    It    aan   OK  If    be    $8414    by 

tijaatora    .-     '  mormon,   »n     B»t  m 

thin  eaB%fft0f    la   •';.♦     .      .     '  ....   it  fcaa 

ae  ail  ra*» 

Hi  think  ccunaal  feaa  nlmm*%vw  ttltajlMMI 

naaa/ta  in  tfe*  affidavit    at  aarlta,   *?i.ioh   fcr   the  pe*~ 

?0«4    Of    l«t«t«iftl,»i     t;;  |  '  >C     t.J.rsn    »•    &?UB« 

t&at  tfaeau&afit  It  la  •  -■':•,.<-.      wKttrtakini 

appalia*   La  :.'-.  arigijgal  a  m(  b&jiaal  a  fclralf  aa* 

.t.  .3.-    *i.lerftti«n  rcoving  fjNMB  Bt   to  Roga*  0, 

nuUiviiS,    mm»%f$    f:  8$   +-.   ttim  of  $5,000  'or  fell         :- 

tract   with  '";:•.'•    Gta  .  *aral»2   Ti«aa,    wfelSit   p&ysant    it    la  ava?r#tf 
*&a   •  \    J     ■    Imtemn   of  afsjpaliaa  and   tsaaauaa  and    la 

ee&a!d«*a>tiaaj  of   tfea  waking  by   ftppaHa*   of  tfea  contract   of 
August   IS,   HUG,  :  ; ...,;  woney   *br  paid  by  &pp*l« 

tc  aaajai  paraoft  other  tfe&a  .-.,  pa  Ilea   resdere  it  Rout   bfo 
leee   i  w  y&Hd  ee»eida**tieau      Salt  fear  ia  it  rm  fcer- 

lalg    umer  the  f.laaUinga  ae   the*   itai     ,  -   fftattva  g  ro&]  tea 

appellee  ke  wake  the  eoatraat,  -.&  icng  ae  tt  it. 

If,  feoaaravi    it  awr*  irtrorunt  -  .,.'.■      •,,-.. 

iscving  to  ftf>pa4ta*a   it  la  afeaam  by  fcfea  affidavit  of  ae; 
afeeraiB  it  la  alleged!  that   ffea  (tasnafelal  fiate*  a  petite* 

in  (jrwilnaaa  of  appellee  aa€  fet&M  appellee  eteaorteed  esd  bee 
the  o*m»s  .  :t«  esntretf  of  ft&ia  eseapetlBg  papa*! 

Hated  Ite  av£a4t«a.'ttaj%   tad  that  aa  a  part  of  the 
(jr&aaaatida  by  wfeiefe  appellee  secured  tfea  ewfterafei]  iea* 

trel  aj    i    ,    1  ktrael   af  Aogoat   iftj    I910,  '.  red  into. 

Tnia  preajiea  to   impellent  aaa,   !  .,  atftectrdtsg  +c  tfea 

•v«r:..     ■  Ffl&avil  -    '  a,  a  pari  of  r  traeeeetiaa 

by  afciefe  appellee  freed  |taa>lf  fsraai  aaatpatttlaa  i.y       t&ralng 
tlM  saaq  ai  i  tov« 

It  i»  r«r%fear  atatad   I     -  ftdavll   <•;   aa*iti  tfc  I 


*&««*%*««»•&%*  cif  n$poUftnt  p»feli  •t-,><Rr 

...Her  Ootofcor  4%a  ,;  i  a!»;ii*ik*ti   »ft«*  !&•  *i©» 

of  Tkt  "■:.  I  h.»j  ooooo  :  -  .        ■  »y 

.-•■  i  .  J  tat  e       II  ooo*<iane« 

With    &&0    ©i     tfftfti    ©£   Anp-.it.    if,    1910,         If    tfa    I       IIIMttl    is 

true,    '.■';  tf   £OtSfi04   IMl  <;?■;.■..♦  r?.<ct  of   taguol    Lttkj 

Ottd   m;*t   I  bide  by   l*   an.i  eon   not    I  I  »y  !%*•*■ 

.    i%04    «HtH       |  •  ;  •  .  -'.v     i;  ■■.<  %      '  *     Of 

^■v»r":  ■  roO#|?M  )g\  lloOj      fc&ot 

it  i..   ■■    :\.        •  -r  fefeo  nam  on  Ifeo  eofitraot 

Of  ;U. -.-■-.-    ~    ,    I    i    .  test*   in  t&io 

Lfflftovlt    pf  |  ,  •r^t-:  M'..n«;i   fag    tafeiag   1 

Ht  ■'    r      •:  l|  '"  I  I  g©4    fcty    9    *  tin}  '       '■<:, 

(tit©,       Strikltf  tfti  affl?  e   files 

roatoct,      I*   fiarifco*  &i  j  oo*i   Pr« 

i  -rf  to  ©f  .  v  1 1       .n ;    .  : ;-  a         »lio*   to 

LJ    at    S  S#3  &,  I©,   ! Mcii  .  !  poHoo   i  y  la 

■         .;  5     I  .  .      -  .  ',  utO 

•■..    BB    ■  :   mtlWtOt    8?   AHgttOt    1",    &$!$,  :H-Jit 

to   r^covf^r  by   uoy  of    »&%**Qfi   "or   *i:.  Loo 

'.     01     OttVOVtltlBJ    I   060   co;.t.r-'c'f;-:  for, 

,!  ioj  in  fc&o   i ..  *  ■.-.■  Low  I     :   tJMi  alftltt 

to*  08ll<g8i4ftt«4  dOJU6«Oo,        If    it    (  BOOttOK 

0.0  t<    feeo  (^nv  Itnoo  or  ■  i  on   L*3o4 

tO  W        '     • '  ' i     '       --:;.:'.       ■   .       •  tntf    fcbout 

it,  hut  ihut  io  nei    I  itioou      1  roatly  no 

Ll«t    bOtOOOO   $&t   p**4ioo    L|    10  04 

t&OBOl  1*0    VOttfc    Of    *5';:ce    bftf    v  or   00    to  how 

moil  la  loll  WFO    tad   00*%a  Uto  o$oo»0  oood  roproooato* 

B.UOh    i«    ^ *  i  1 1    &00    l09     *    H   Pi  '''•!•■:.,  -  ,     ■  .  <     .   , 

Enourh  6*0  0001  MM   t»  Oil        •'■'.-•. 
?Uea   tM   Rffi  lOTit    Of  BOritf       -■   rtlaiw  for   »0t  0ff*-«O0 


m  T  - 

n  nif«9%  wrrcr  r#$tiivi8g  feh«    wit  'he  ju.i  :■.•■■•     it 

the   ¥Qm*nd#&nt   of   tue  98BM   for  »tt«*to  ftvrtfcftX  prflSMtfillfft  a» 

"•-v  "' ■  -'snt  *it!i   the  vliw*  rs«rt:  »l 


October  Term,    i912.    iTo 
S8t  -  I    r.  ;  f 

PoffeiKUnt   in 


.,    I,    v, 

-    i;    ■■-rjhr, 


185T.A.  «28 

9N  to 

r~  SRICA0O. 


**\^  \  TIB    OPTWXOJ?  0FTH3    COURT 

T^i«  writ  of  tyf/f  in  pr*»9e&t«4  to  r#Ti«v  the 

Word    of   «    *Jr99««!!af    *»/*»«    K»Bi«ij*l    &*»**,      -...r;,     ,  .,. 


'    '     *    '    ;    ■    '•■•*-»    '  ■/  M  1     tmt!   K.   t»ad   :.      »yt, 

r«™^    '  I**   •  ~   tl  Pl*iatlfff  |»  mtt|  lt  », 

■«*«*«      »     *«   -    Mftllt,   tHiHllH 

■■■>■'■■■  <v   UU*    rc-.ny,    fef    H0©#  ;   t0 

'   '  '  — ■      r  M        rr 

f»U«*«  oi    oJalntiff*   In  **?f>v     i  F  M 

tin  >r:,0t  t&t  .  .  wiMi 

11    "    '  '    ra  r    -  '■,:  .  ,iif     , 

at   in  ,r«  *i 

Iwm  o* 

la     '     '  '       Pi   -  t,    *, 

"'"''  ■••      '  I    ,4«    Of   th<J 

■    »       '     "I     ■■■"■■      M 

:    «    "     **«    l»l      I  I        r    imi     ...      -     g,      .. 

*m     ***•    '«    "•      "        ;     *»•       I  W    ley..:    fej    ;.,  .  ,   lB 

'     "        :  :   IW         '     ;      !     "    *     *  t» 

I  ■     ■.■ 
'                            '                          ;*  '^    H    I  I  rrOT 

•■•■■■•.         <-  ui|  tun***  m     .    .    i   i  -. , 


ere.  of  the  ii  lettff*  In  error,  exAtti&ed   tlte  T&oemi  eo*« 

en  the   following  d  ■•.-,   '     -     I   •,      UHmm    Hot   ted  lo  i     tone- 

<  .;-.  r-    I  1 1  r,t     |  ;:.    1-  a    KUtei  t*Od     tO 

I   in  « rr ot  "cr  his  *  ,                      *               Go 

E.   f,   R^hlHo,      i«      ■■  ■■:■■/.■.  ■  ,            •,     r««g»ett,    88   *ne 

f  Will;             tOOk   til  •  rt  •-.-■*-. 

1 1 llOAtO,     I ■  ■.     !  .  at   tl    ■■rr-^t 

tfeero  a  ©<?i  foresee  :- ■-■  ;.  '■  r -• '  *ti»«i   *o  '!•,<:  ntftttor* 

Tfao  propo«»3   In  qaoatioi)  e^tfeerioeO  plftiotiffo  in 

' ,  ■-     :::■   ir       '  it   i»  «  ■•'■'  E    I  OS     MM         roer 

»etei    ■  ;  tie]  r<  -.    M   •  tj    V^oo,   r  s  >felo  ifl  one 

?feOsns«    j#f   rsltied    it    •  1 , ;> I ■'■'■ ,    t~   •"'"      ■  Uvoro4      *    ttiO   Urtc   of 

•  ■■.:■■'«;<    !  ■        '•■■  ,     •"  ■  ,        ■  tioai 

tfeo!    tl  I  @to»ofeil«   ¥&«    reedy  fe*    :    1170*7!         .    '     ?r« 

i   m       ii  I    I  ■  r  -i  :<  '        fell*  wings     "Wo    ..;j  o«      i ,  ■       u. 

IK,   f3T0  Teeee*   o   r   referred   to  ife-ove**       A* 

.i   perl  ■     -    tya*je©etie8  t|ll$  gRlttes"   tc 

-■■..■■.  ra- 
'   -,     .  ■'.  •   ■.<••■  I    >•-■   ;■ ':  ■;    tiffs    In  error   ;ro- 

vidlnj  thet   If   tefen^eet   is   i*rre«  ■..:<;;..   ■.-'    I  '  .  sroor 

:'     I     Otle     t1     "  '  i  '        ■:■'     lOl  19**7     .ti  !     US       -  '  '      1-  .         !     |     tiff 8 

'  •  ■    [9   I  '•.    I  .     :"  .  p       >ti©0 

•  .  t  f;o  J«ly   lot i    r.  ordior   '  ,   * 

■  i      ■  ■       .  '  I  .   ,  .  ,::i,i  ro- 
irivo   K:"  SOofiisaiOt)    POt   **ni»8                    ',                k»l9   t 

at         ,  »00#   f .   c,    t>,   ti         ..  ,     ■.  J., 

■  x  i  ■  ■.  .■•■•■.,  ,  .•.  ■  .      .-.  la 
•r*o*ii 

toe  as  ins  10  ttoxs 

C  ■'     *  :•■:  list!  :■';;,-;,,• 

..':..•  11  ■  .     •  Ura 


-  I  - 
*©w  I  »utaHt«  i  to  hli  j     I .  .  I     i  ■  ■  i  .  ,    th»u 

|*jm  irould  Risn   W»«  fhue 

b»  <S<               'in  yrror   f  ■  -          b«|   fllil       •  ,  :  s  -roly  a 

■  Mii!:y  m             I                       '  ,'■.                  .    *   be 

fins 3   ftnri   bis  9rr*fj     thai  u*  en   "...         .■■- 

tiattad  i&aiatoaae  ...'?•.*■  In  •**-«*  +•„.■>■  u*h  m 

»igtt    '  ■-.  LiMN    -foul  igg    th««     tl 

iiMwr   sfftwN    fcJ      %**  to  1  ■  ■'  r  ? .  int.n  *;r«  In  error   Ms©  rat* 

'   \    !  ■  81     tl  I  a    I  3   ■■'■     ' :  i "  •  I     1-       I  r>  f  • 

M:  .  I     i\  1     in 

OJP3TOI     M    .       i  '  ,  i    ;.h     |]u   I     ;;     fieil    Of    «S4    £ft»1  thftt    90HH     Bl     i'.g»» 

p  :  iistui-*  i#&S  }•; -';=   &#«•&  j..;:i^    ii;   fefea  p4£6?a   :;ft   cr^rinfilly 
i    '  *■  .  ,      ;     j  )U  b|   rovTj  t^«l  —   .••,■  ,,,/it    in 

•M'M.r  fai  Uw«}     '  ■■    '         l  torn    £&•»  Itft  ii  ^<-?y  at" 

at  in  trroi  ami  fetatelf  ratals  aapy 

■■  '   r » turned  la  taa  avaiaati)  of  PiaiaHff*  Jn  arret 

;  be  exMhitflri    fclu   |  ai  11    I  La*  Suiting  fcaa  aig- 

E    tttr*    &i      ■  '     ■      ■  *    1  r    c  T«  r   to   S .    ;  .    fe :.;';:  U, 

"''..   '    I--   nl  3   rj.';f ff,       fin   (-vi.or.oe  furtaar  I      . -.   to  aba*  tj&at 
on   tfea  f«ll*«i*j   i»J  p&aiBUffa    i-      ff-r  i    *,n«y 

uateawr  rrctt  ObmuIa  and  to  tafei 

i  la  rt.-rcr  la   • 

wi   til  St    is   4**0*   fa*    t<&4  |  *       ■       .*       ?a   in 

error  lhaa   '-I'!  till?  i. n  ba  ."...•;  tta  lutfeerlty   fee  alga  »u 

99   I  »#t*        .  '  ■    ;.  .;>y; 

•   to 
-•."-"•  '■  •m  ■  eerr<  >•   "■    j;  -      .    -t  ,      ,-■.■■.         tntlffs    Ma  error 

*fjrt  |e  ;;,''ir  plaea        auaiAee*      .  tb« 

K«V4MIS   ftVttfWMO^iXO  i;-"iT.?    in    WT)P9I   that 

llisy  I  •  i   ot   ai*i,t  hitc;     that   on   tfc«  taiM  or  foUc^ing 

ft»f    t  n    reply   to   a   VflttM  9<M  Ml  nr.lcrttion   frost    !«?/"*, .        .'  -rrot 


•»  4  - 
i  I  •..    •.  -   ■   of   fca*  aafttvaat 

plaintiff*  In  rrror  wti  '    '>.-.       .    -  %h  ■    I     ?;-..nch  ft* 

9    I  -  .  I     i  ::'-  'r:.ot    r.or-    ftttfeerixad   Siayen*    to 

•vr    rj.tr-      ..  at   bc-una   &her*fey« 

The  N***vf*  01  ndoptadi  by  tb«   trial  court 

Ml    t&i    UffaffaaO*   &*t**<    I  -,      ■-,    th*   p?iO«  tioh  it    is 

»d  plaintiff*   A»>   errcr        I  fee   t&*0    $04    '.  ■  ■  '■, 

:,».-*  fl,-'00,  »&t*&  thft  rrcof  6*ndj  fc«  nbo*  »»«   It*  fair  iwurkot 

I  H     |i    BOt    c-     Li ■;..      f  ttat    SttiCh    tt.o.a»VJro    of     ^  K0I 

*»«    iR]  I  f:.  Q  r.;y    .,    .  1  l«49 

PI  I  u  - ;  ff«    In  OJrfOf  •  I  ■• .  met 

ay  liability  |  m  tb«  ground  that  by 

tt*  tors*  11  aaaaatad  aaraly  tc  a  propaaitftaa  by  gafoi      &t 

i n    arret     '     |  ,     -  ■        •.    urifcr    Of    ;.ii«; 

to  lho»  for   m  tetanebil*  i  ta  lore*  aa4*     *   'he 

•elieitatiei  tit    'it-nt,  i,   which  &id    aei    StaOO** 

Otadllajf  ur-cn  taea  until  tR*y  aeeepted  sad  ratified  th«  ****** 

,.■■  i  list  ■  :  ■■; 4   fail*  6e  she*  usy  na  i  '    tee  or 

ral  I  float iea  by  t  }.?>«•.. 

lea  of  al&iatlff*  in  areer  la   v&elly 

I  .        Blatant    *ita   $B*   OAdlepttted    faota    in    6lx«   »a*e*        The 

tarae  of  fca*   frrittaa  | »rej  eaal   tti&ait  t*  I   '.  wat  in  *rror 

.    ,ift  neeeptane*  and  algaatare  **r*  letereiaed  and   foraalated 
by  plaintiff*  in  arret  sad  net  bf   tbeir  ageatj  yilliaa**  aad 
ta*  latter*  in  teesittiag  roe!)  prepeeal  to  defendant  In  »rrara 
aeted  aeraly  in  tha  e*i  ieity  of  ages  to  ebtaia  U >. 

iigaatar*  e<     •  ■   la  error  ta  waah  pre* 

peeal*       If  plaintiff*  in  arret  Intended  thai   their  prepe*  I 

.  at   la  error  fat  m  ..:,..;. 

only  oaaaaMi  affaafiva  aafl  ataciiaf  La  lat  avaal  taat  taaiir 
naai  aax  Fvaa  Caaada  taaa  <..  ■■■ ,         v  aaaald 

aaavi4ad  fai  aaaa  saatiasaaay  in  th«iv  oaid     rapa*  1« 


-  I  - 

Ufor.  i      fS   ii  T'.r   *ita  1  »o 

aoeoptod    •       iiggMl  fey  Rt  ti  firror,   plaintiff*   la  f-rror 

net   only  sffinsatlTOly  ?  »•*«    *    ' '  w«to,   birt 

t<?..i   to  Ml   tbo;r«on  by  negotiating  aith  tl 
■   ■  ■  •  •     Bis  of  the  ta< 

Uaea  (       Feet*.  EUae$e«*4  fey  '■  ■  •■         latiffi  in  srror 

":und  by   the  prof©*  1.    ;  '         '.  I*   failure    to 

affix  ti  i  ir  iJ   --:.  I  tori  tin  rate,      a  ooi!       ''   Rigaed  by  only 

080    C  I  I  '        I       I  i  ■.  :  i:.:     U;  •--:■    ■'.';-,    if   til 

other       rtyi   upon  It*  delivery  to  bint,  aeeealt*  to  Its  I 
and  hn;.  ata  hoot   it  ma       v.  ii;  agreement*       jf,  unr« 

v,    Ijrrrr,    178    m«,    $49)      ^3  -rk    v.    r.y-ie..    iSSS   U3.f    183. 

It  oai      '  •  ■  ■   i  -.    '?•  rot 

ti    la  ©one  l  ■  •  rti&tioo       i%h 

';.<'  ir    ■  ■'•.;.•  f      ■  '  i 

car,  they  wool  mi    in  error  bound  by  the 

JTSO 1 1 

■  i  i   1  |\»ai  lea  on  i«  r 

the  law     r4   la       rirs#4. 


Oototsr  Term,  1912.  Ho. 

WB  -  ibikb. 


f    I  o  5  l.A.  f>  3  o 

*  n  '  »«/}     wHoa  to 


TMXjjrtJ^rf  e„or  1.  prawaM*  by  taa  IlHa.it 

t  It  in  »  '»'e-»=rtfcyr..t„  (,„«.,.„  r„c,)v„„ 

1  l^idM,  rt8„U.  .rS;,lb„  imf     _ 

1"'1"  *  ■  *-'"■   ■ ■•■  I  teraafear  3»,  ISO*,      j 

'r";":1  '>-■♦■■"■".••-•■.:«      U      .m«.*BW,.i      ('1W9 

TSa  fiml  9tmi  ,.    ,:[    MHlm   ,    JwJ    ratlM 

'  «r«    »nK,,„r..r,,;n,:    „,p_ 

ra«  la  ...  C«r  af  CM.,;,  taWMto,,,^,, 

•atlm.  *!.»  .*«**  u,f.  mmm  ,|tt  wM  ,r  ot  on 

a«Ji  rt«.t«j    „,,,  ,-„,f(!r.,;:,,,   ,  „  MeattmM  ,0  mc  o;  ts 
fro*  .»,.  r.,n„,.,  trhek  „«,  ,,,  ;rack  or|  „„  c!tsB(or  ^ero_ 
r     w  m  .«.  MM  „  „  ab0¥,  tM  („;rfiM  cr  tt<  Kro(|iKi> 

—  """'*  ""  '•*•«•««  .••,  »plw  «,,v,irs, 

'"""'  urTO  «"  IM  N   oa  ,  l.r.1  «th 

'  ""   "":iai'  ^.1..  um»  ..Id  ,!„.*„. 

''    '    '        ""       "    '•*        lM   '      '  Jft.ll, 


U;->t       ..    I         ■    I     >      •    :•  ,  I  ■■     tti  C11     It  ' 

(bit  I  ■->-'>'  ***•• 

inch ft*  b*l<w  tiif.   !•*#!   of  *»*   ♦  r:*ch   •  ■  ,    >*o 

shutting  Dipmi  ■    toj?,   m  ~  '■'  "-■■       i    -  tt«ne« 

•  ■  i   f    :.•     ■  :'  '  ■    .  v.  J  tyfBftj    ;  laid 

otra  I  ,  »x~ 

.;vr?r  of  feed! If  injury,    »«d     ill  llie 

dbftf«»<!f»»*  kn«w#   or  by  i  H  La   <-y    ■      ■  could 

tavti   kaewAt   *  Bgtfe  of   tiffiS   ;  rior   Ic    '•.-'   injuries* 

oor.;r,J^;ir.e-i   o?#    tc  13   •  Tiirv. ry 

v:**or  so  Umt 
tfc<>    fetfteX   uren  tfei  i i.;i  be  on  ■•    3  •■■■vfil   ariia   the   track  of 

■Aid   ntllrautj     lh»t  plai&tifff    (  .     .     ■ .  .,t  ©f  ordinary 

»$*  IraMM  ••  ■.'..-.•  i4  ife« 

t   I  ol  :er .  *  ;      te«t  tl  fen***    or 

Bf    •  ■  ■■       i     rr::;*»5»   ©f   ©rdlnss?  ©are    tc    "  &&▼* 

i     Of     M»«    £l&&Rtiff  •«     lack    C.  i     Id      ■>:.l)HCf^ 

r,   in  lisa  t_o  l&gg  •-  g  •• ;  1  gg  j  j   I  g,  M''-ft  B2L&3SS  'j  '.:.,.,  83 
or;Un\.ry  ga  r»;   to  ;r-.vo    ggjB£&3   St  U.'^"»^s\  BJ  &&mi    ' 
OOftdltiOD  I ■•!',        Bftid  count    further 

rn-]Mirm  of  tt$f«&£a&t   fc<  i1  sing  ©ays 

frcR  *aj  i    *r*ok   ftfe&ttifcg   ■  «•    ,-,  i.;   »l«wt*«*  ont  c    »Rd   Uf-On   thn 

be  eievatad  to  or  i  :  «•  ©f  feat  ■    .,    tad  aj  on 

the   oaaaaiaa  in  (gaaattaai  a  Ottyt&ta  cur  km  m  run  fro*'     taid 

tlMk   0ftt4    »l  -      ■-     '■     >*f    &»     us     I    Ureci   yeauH   and    u,  B©a~ 

R04   of  the   ftasprapay  .  '  .    m&*t  in   vfeiefi 

•;;'ted  r.rv5   R     I     I  I,     :•  raa?   thon 

■  •         :..:  .     ferae*    «]  ■  ■  ft* 

■  i     s  rr#|  ©f  tfea  , 

:;'y    to 
KM«  rate*  fro&  aertala  ether 


oar»  upon  Raid   tr;»ck   tc<  wfeioh  11  ,   aad  he 

:::*r»  in  ©rd©f 
to  uncov?  ic  •;;.    Ran   ,  »a  batwaaa  *•«  tn 

••'■■ring  to  naooupl©   *;.  ■■.;..,      ;         kill 
■ '  :■'» 
INNS  to  run  ©ff  ,  ©4 

.  *cr  linking  aa   af©>!  -in- 

•         *©  Irtft  foot  «©a   thar*toy  ta«  .'  cm»h©d 

fretwsn  of  •  «©«©£©  ©f  aaid  ©a*  ©ad 

track  -hnttir:  I  .  r,    «tc. 

tin  '        '  '  fflg  /.litfimt 

i-     .    Llinj    '      tail*  >•©«  ©i   ops?};  a]  !  oc  alaagaida  of  ©aid 

truck,     ■.:  th«5    fc»r,loy«t«   ©©©1<!    9tftHd    ©fell©    tt©g©©|  ling  ©&ff©j 

t£)    I     ■   Lfttatiff    414    rot    ;-^        ':      I     |]      ■•■  :l     r©0©«©    or    onaning 

Id©   cf  ©aid  ♦.  r-'ick  at   I  ■    ?©*   la©  purr  0  4   ■       r©*©ld 

until  |&»«di©taly  ©afar*   fc&a   lift©   a*  fcba   injury,   when  ©a  had  a© 
riglll    J.     '..  lid    net   voluntarily    fcR«a 

aaaajsa   l&a  riak  ©ifaatwd  ©?   the  ©94©©©©  of  such  recea*  or  open- 
ing aad  ©«9©«9©  ©f    Hi  ;•  ■    Id   ra©*©a  he  wk»   injured,    etc, 
?aa   1                     •  ©at  vroa&jft&lly  aad 
-!??vUy  f©il«        1            "■-.,•:  tad   to  aaiataia   li:j^. I 
j  1  ac*   for   the                       .•■  •     ■   -    p  *jnt  ^n^r^in  fcfcoSly  f "tiled 

©a£©  default*     th.-.t  plaintiff  did  not  &»«©  cf  ©©*•  until 
l&©  ©9©a»i©B  in  ©jn©»ti©i  *   to 

an  his  ©•£!«?»©&%  ©ad  414  ?<< ■*  «»©«©•  taa  riak,  so  t]    1 
i©©9  ©f  failaar©  of  ilia  lign%a  and   •..       irfeaeai  na 
injured,   ©t©)« 

fa©  h        I    .•}  ©©ant  ©Bit©  Km  ©v©n  aa&at 

levator   in   tlWtfttiOAg    ©al       ll©g©©   ©a    in   *]/    orUin-i 
"    M©g2iQ©M©   Cf   t©1  ■     I 

aeaetraatioa  cf  aald  alsirat©?,  a©  ftaat  it  could  ©ial 
three  la©a©a  *&©a  a  ©at  1  2  l$aaa©  in 

Lag  to  a©*©  a  ra©©©«i  ©a  La  laa  irigia  1  aacaod  eauaij 


-  i  - 
B#gHg*ii«9    In  fftlU&g  %«   light,    60   la   u  ■   Original    U:ird 

,w/v:ct    rri^vlt   •  '.      . 
oon«eqw@nc©  of  the  ftfeftftfiB*  c  B1  at*, 

at   tUkii   pliKMj    &f»i   of   &*f«fu£#»t  *«    fnilttV*  •  ot    fee   BO 

notify  -k  feiw  of   the  Utility  Rlfed   HfeB*lfe904   9f   »*id 

Bl*V«te*  *£  linking  ao*n,   k«,    $J**"®tt$l  H0  -font  of  8ydift#  ry 
Bft*«    ur  or.  Mt*  ]     '■' ,     lid  iff!   or  kro'v   *h-it    sv- ■  .  ft«f 

o   ttttil   Sown* 

Bi  ;it   •TiXiti.l  tt*s  pi*«*  ftf  fc« 

th*  BYigiftftl  dfisQl'. fitlon  i»di  In*  8Ml«titi9»*!  oovsat,    tun 
fii*d  t%«  pi**  of  IfeB  ttetwlc  *tf  UttitaUcaa  to  »«ld  additional 
count,    ttftftffOtS   it   sv.»rr"  -1    B«f  t>Oao6   BOttOOO 

of   action   in  i&MI   OJtA&tiOaa}  08*8(1   B*B*i<  BOtf    BO> 

iny  of  eit)     I  ''■ ,   BOOfttl  fto   &t«  plaintiff  at  ^ny   U»« 

^it-Lin    *■';■   jPt&ftt   ROXt    OOfOlNI    t&fi    filing   0/     Mid        4itl      l    ' 
0fttttttf    B%0«        DM  (iOaafttffOV  Of   ftfe*  plniotlff  to   t*$  •      frvticn* 

sd  plea  nag   Bnagnlaod  ftStit  gafandaat  oiaetOO'  to  anido  by  its  plan* 
ffeo  aatarlal  faa-lt  axe  net  ierieaaly  craatreeertodU 

Eeftt   B9&B   I    BfetOBI  of   bttBnelil   un.ifit  tftB    Btf  »«ti   of   IJM 
oity,   wherein  s.«)   laid  CSttOke  upon  which  it  operate*  vt.»reen 
railroa-.i  nt»ti<MM|  -     l«f*»*|   Baall  fraiglit  card, 

dre«B  by  aetove,       Frew,  even  Bftin  keelage  •ar-ay»  or  tur.n»i», 
*tey    BeeeeO"    of    8 1*4  la?  tfeeigjg    B®  (   ■      B&S38    10*01    ri*» 

through  privately  owned   property  100004    fOf  ■   long   *Ot*  &f 
y#?*rs  to  lite  Oh <c &ge  IfareSOoOjeo  end  ?eraia*3  no,,   into  the 

SUb-br^Oieejr-ts    Of    ♦bi1;    buii'':in*«,     ':        ftd    PrOBl   ftftioh    freight 
is   traOOpertOflU        T*  <j   BOOigOItt  here    iKfOlfOO'   OOOIirred    in   UUI 

OfW|»ftBB    Ifl    ';.."     WBflt  1  rt    Of  n    bIsb   *tory   bWX/.'irj£    Bl 

by  t\u';  Bt«ol««-W«de.lfi*s  '"ofcp-;my,   n»d  Bft#d   f*f  »»»r»l*0»WM  or 
MV9«t4fttllB    ''urfCsiefl.        "■  ■     in    v«ai^    tsfuil  H 

B«rl#MM  npsfl  IfeM  t\tnn«2  l«v«i  t«  t&«  top  of  th«  In 


m    S   m 

ecr*  eas*  e*Mri<  'i  fw«  la*  lanratal  flee**  a  ila> 

tug  a«  - 

'    iled  in  t&*   aaU<ii»fl    f*I   4:.^   8t*»l*W*fcS*2a*  Co*.;;  ,,ny  »a£ 

I    v  i  en   ..bout   |   aaavfca*        T»«   f3.*0f  fiH     U  -v^- 

tojf   Mil    i>:.uirred    »|t*.    B    O'.f    irac!-,     -f.t-;,,       ...;.   (  i.  IS    il«V«tO* 
taa   Ifilit      '  I  fcuaaal   l«Y#lj   eariaapoadUKi  p**aia#ly  w|tfc  the 

cter   track   ir.  I&4  bywjMat  fyo»  the   north,    ©0    '.     I  t4  c^rt 

«•*!*{  ff««*   laal  ■.•!•■  :Uv   won   the 

«?J«vat.rr    •  V  If  >3Mt    ■:■■''■■  ;:-■■»  .1       ,,    f|    r<-  r\  t'.-:  i  . 

v^tcr    9&af1    *1  -  -   -  .  uiki- 

irig  wy«  w»it«fa  Iraafca  aosilrmU  ■■  f#»<laat|  *hioh 

awllefe   !**«**  aanaa  <:k   wren    III*  »l*vat&r  &l»t«- 

£#*%   «&*&   la*    (MUM  **a   la******    l«   l»«   track    !«**]    in   the  by- 
-.    feat  saaralacf  by  cn«,   Plftlaffj 

rafej**!   t<;  ..   tfjH  by  it,   tout 

g*f*n&&&l  ::i  by  the  Bt*al*<*tt*sal**  OcHRfMtftf  f*f  cri«- 

hUf   Of   hU    «*£**    '  ■■--    t«  hi*  by    3*f«a4a&t,        Pricr   I*  at*    in- 

::   in    t&*   y&r  Icy    9t   §*f<  .  ■  tts 

ftix  ««*tt*J      first  **»   I  Rat***  • '•    the 

•  I   injury,   *a  %  aaltaaam*  *M   Pilar,       Ha  &*dj    hawser, 
»«ver  j  rariauaty   **r%a*"  la  ta*  bf*»&*a*  tr  &1   th<    a&avatar  in 
Mon,      ~rj  tea  <*f  iu  qa**iias  fmflifi  oar*  laa4*4  with 
o;*na  sad   feamtMl  vara  to  be  a&rriatf   I*   ta*  building.       fa*  c«ra 
v*r*  Altriaaal  into  a**  Irai***  la*  fir*  I  aenaiatlaa;  af  flva 
eara  •-.:>,:  Uia  aaaaaal  of  nine  ear**      ?b«n  th«  fital  Ir&ia  of 
five  8*78  a***aafl  taa  aaiiaa  traafc  -     ••« 

\tlff,   she  ***  ridlag  at  •  \r,    rot   off  and   threw  the 

a^itch  i«4  ralwiMMl  to  tm»  teotor,    tsti  Uh   ;  Rita   i  ti  Dmhi  aaalbaflt 
aanlli  ta  laa  ay»paaa  to  Umi  alaamfjM  abaft  vaaaa  II  i  .-ore 

naaitaai  aa  Ilia  aiataloa  by  Pialav  *ad  c..  . 
by  hilt  en  laa  alaaalaa  la  fii(.  aavaaa.3  fiaaw  af  w  xng 

aitai«      ^aaaafiaag  aaaa  ll  !-i«5 

of  aiaa  aa#a  arrifaMi  ai  Vbm  ainaaaa  pXainilff  laraai  the 


-  0  - 
switch  Rftd   redo  or,  too  oot&tfc  ood  of  tfeo  train  or  volfcod  Biioifcd 
of  it  on  too  toook  to  too  olO¥otox»  wteoyo  he  ood  Pioloy 
I  IdOOd   tfeO»»OlirOO   on  too   fOtttO  Oido   of   tht   elOfOtOOg 
¥00*0  WO*   ro  Hpiit    in   t&o  Of*poet   or  at    the  ftlovatori    <*^ve    the 

lod  by  Pleler*  :!•'  '   bio  lontoro 

on   the  OOtOX  g t.   tno   north  ood  of    too   train.  l*Ot 

car  ooo  mas  onto  too  alovoto*  platform  plaintiff  Bllo&od  upon 
the   lead  and   ©?or  the   top  Of   the  0«r  to  It  a   north  -ii.a,   where 

if    .      a    ,,  Ltd  la  tot  *rt  LB|     .  .      two  o^ru, 

re  he  lifted  t&<  .   by  9ft XI Ins  »l£»alled  the 

ttoH Arisen   to  go  ahead  •        ''hen,    in   reepOOOO   10  OSOh   elgnel*    th« 
cotoriean  palled  ahead  the  flret  car  Oeeeao)  UttOOOpled  and  *ee 
thOO   vpotted  on  thy;   eletOtO?  Bad  O&JTied   Ooewa  fey   fleler* 
Five  or  elo  aero  of  toe  train  mt*  oneoopled  by  plaintiff  ood 
eenrled  08   the   elewatOO   la  t-n?sJeely   the   OHM   Banner  aa   the 
first,  and  too  oetaod  po  adopted  waa  trt«  nana}  an  I  Msar* 

.    I  of  ietagg  too  *Offe9  end  too  only  praetieal  method  Is  which 
too  wort  eeuld  ee  ioao  endex  eotetlot  eond&tione*      there  one 
not  aoffleieot  apaee  between  to*  etdeo  of  rater  ot  of  the 

by»p«oR  nod  the  eidee  of  the  e&re  to  permit  a  pereoa  to  peee 
between  tin  onto  ood  the  *!&«»  of  toe  elevator  or  of  the  ew- 

f. asj??,  and  theft  »0«  00  FOOOOO  in  the  0JNPeeO|  I  -  the  point 
saer«    the  OOVO   «-ew   required   to   !■■  .         .i  peroon 

1:  i  t     DtOOd    v?ith    *r*f«>tyt    *hile    ttOOOttpiiOl    t»0   OOfO*        £ft#r 
tf    ttOd    OOOO     :..  kOOd    u'-cn    100    OlavetOr 

oneeopled  end  eerried  o#  to  one  of  too  floor*?  of  lha  Ooildl     , 
the  aloootot  dooooodod  to  tO#  ootH-oooowoat  ood  t'n&  loooo  on 
IOf   ;  '    on  a  lovol  ifitO  the 

tooel  to  too  b9HPo*of  «o  t: .■.*    ■       soatt  oao  to  bo  rained  eoold 

be  ;  .re.  •  rly  ^|>OOOd  OOd  OOOi  toi  00  fh»;  OlOVWtOO*  WIlOO  tOO 
o.^r  »»»  *o  rlJioed,  plot O tiff  »ll»Ood  OPOfi  \tvi  BOOf  ■-.■•  top 
of  It  Into  lOo  tpooo  Ootnooo  UK  two  oow  fos  tfto  poxpooo  of 

uncoupling  it   and   tAOVO  a  toed   with  hie   rlgOt    foot   on   tho 
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aouf;<ler  of  fcha   north  ea*  »Bd  Hi»   %9t%   feet   o*j   the   I 

•    exau       la  fc&ea  lifted  ttx«  eaHfcUag     :  tied 

mm  ta  pell  efee*d  It  lag  the 

aaeeaf  ling.      Usee  W&e  ael  we»«  palled  Had 

to  W«CU]  le    r.y    re*6ea    Pf  til        '      ■  *  fox* 

ran*  three  or  four  laofei  Um    level  of   '  I    in 

tfee  oy-;, .■<■;,    ■•-  I   bhaa  pxeveated  !  i  r  e&evatiea  of  laa 

neeaaaleai  of  tins  eo&j  !«»«•      PI  tiatiff  ?  Rt  to  gxtfi* 

cat©  ela  left  feat  f*ea  lit  eeeitlea  !  taxa* 

but  &efe?e  e<  w*a  eaia  +c  da  ea  It  1  *   aetaeea  taa 

eaeel  of  ftaa  eat  »ad  the  rail  el  t&e  $2eel  in  taa  eiHpeae  ead 
taereby    • 

For  eeaatia*  lajar?  te  plalatifi  11  *ae 

obflsrvad  by  male*  l»*t  wfeai  aaa  plaeed 

aaaa  taa  el<  retex-i   It  weald   sink  fcarea     .»•     Dai  iaeaee  ■■ 
its  grata*  level*      Taa  evldesee  ieade  to  naea  thai  fc&ie  Glnkiag 
of  tee  eleaatax  aae  e&eaelased  by  taa  •txetealag  af  taa  atee! 
eabSaej  watoa  ^ore  tvely  now,  ead  bad  not  I  rated 

e  euffieieat  leasts  ef  liaa  to  lake  w>  the  eataxal  eleekj     taat 
-.i»r--.  Itiea  *»«  eaael  eed  oae  reaeeaaaly  to  fe#* 

Lpeted  ey  ',    ■'     I     eat  ©aetata  te  pxevest 

ttax  free  •  lead  te  taa  pxeaes  level  by  b  **»» 

lever»  after  the  eaf  a*  .  i^oed  eaea  it.       T&e  aatde» 

fart&ea  teade  to  #hew  taat  plaintiff  Bad  no  aatiae  or  saralag 
teat  taa  i  ieaate*  eae  lieale  to  ex  ,  no 

edge  af  taat  eaa&ltien;     taat  aaaa  al    I         Levataaa  ta 
ieaaxa!l  etaex  aywaaeeee  La  eeiel  If  ^ojt?.«cI 

e&ak  bftlow  tae  paasax  levels     taal   all  of  taa  etaaat  Ipimp***** 

lieg  fxew  taa  aeta  taaaele  eeae  pxavided  by  taa  ftafeaaaat 
sith  electric   llg&te   loc^tfta  if    tae  -   ,  !      f-  •   re- 

<5caB  aee  pro7i4a4  in  t&a  «i<5e  ef  fi/joh  o<°  ^uoh  dn«5r  aywpaaeaa 
at  i  eatat  taate  tae  aa*e  aeae  reqairad  la  at  one ^ap led, 
it  la  taaistad  taal  tke  eaaat  la^iraeeiXf  aaataie 
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plaintiff* a  tmmtwn  I*  ■'     pi**  of  r'--  -,+  **i*t*  of 

liaAtatlafia  I©  IHoiteJ  ecunt,    I    .  ttwt  otwtetl 

•  Rt*«  &*»©©  of  action  afeiaii  a&&  barrel  by   ftfea  its tut© ,   B&aely, 

■  ;rn  pl&i&tiff  Ifcat    *JWi   »lftv*tt©l 
liable  to  ail**  i..  IKPWS  it*        It 

appears  la  be  further  Blaise©1  tlxat   Rf  ftfea  aetaral  a©ta*ta  of 
ln«?  orlgia&l  d  I  I  that  ftefeadaitt  ft*©'  8  ©ertais 

aievat©r»   «l  Lefe*    it    is?   aai49    fteeeeaAYlly itspliea  .-■    of 

t,h*  elevate*  by  the   Iaf©a4a»tj     i      '  ItJ      i3  eotrat  aerely 

allies*    tfeat   tfefandaat    ;\  rert«£»    +r;;.v; 

*ith  t&a  lra©$  «!-on  b  ©artaia  elevate*!  ««©ii  *  litiesaj   sonant 
allege©  b  ae©  ©an©©  of  ©©tie©  pfedieatvd  on  the  ©aiat©©*©  of 

.  .*iOti   ©©%»©«©    thrt   $a?ti«©«    ©ft©*©©?    |]  .;. 

tut  lea     >  "of  euefe   relet  ie©  eer©  3ha©$«&f        l   U    la 

fellas©   Ifi   pre©©   |]     -  i.   »l©vatO*« 

®«  alleged  Is  tfe©  original  ©©©ait©  ©f  *&©  aaeJ    i        a,  B©a©ti« 
tut«d  a  ratal  varla©©©* 

JRiila  ta©  a4$ltl©ajil  "  if;   t©  attftefe 

by  ©©eeial  Seswreif  feaai  §©*  Hire©  ln&©$©iK£ea$  wrong- 

ful seta  as  fround«  f©f  r©e©v©**i  la  !  teae©  of  at*©© 

«Jk#  if  any  on**  cf  sniob  greao&a  for  ©©©every  or  causes  ©f 
action  was  aot  ©&r*©4  by  tfe©  ©tet©;t*|  k  plea  of  tfc©  ©latttt©  of 
lialtati©»«  4©  lee  ©atir©  ©aunt  van  subject  to  4aaa»f»af«       la 
g^fjftg   Co.  _y.r  jjtoajfc    189  lll»|   ">,    it   tfl  heX&  Uta1  «$k©r©   ©©pan  !« 

'i^n  are  a©t  up  i»  ©eparat©  eetmt©  a©  i&t 

plead©  t&a  statwt©  *©  l&©  vfeel©  fcl©&$  plaintiff  t« 

eatitl«d  N  reeever  If  eM  of  hi©  ©©$©©©  ef  aetiea  ia  not 
aiHtiD  laa  ©©*«      9§  aft  unabin  t«  aafeaiva  any  aaifeatantial 
raaaaa  afey  Ibis  rala  la  not  a«  Rpj»liaaala  la  a  «inrie  aaimti 

^tailaaga4  by  apaelal  (Saaauryavi   niilali  Rllagaa  aavaral 
ilailaat  aauaaa  :-'    &%l&At  m  -it  It   la  i  tea]  rat  I  an  wMafe 
eaataiaa  aai  arata  aeaata* 


m   $  m 

•    .;<•   is  fcfei  oriflssS  Soolsffstioa 

•v.ntir.Hy  tS  lOd   «J  on   &| 

r©f*:rs««8    t(J    Ml  I      :        ■  —  l»    0    rOSOOS** 

wbly   o*fO  '■<  r  SOO  fry    Its   satpioysOj    ao  would 

OOOB    L«$>O00d    P2S1  OOOO    fcfa«    OWSOl    Of     tfi© 

OiOVSto**        13  jj  |  ■;i  j   |    •■■■ .     %    ft*    Co.   y.  T^oa;  <K;r..    810   IH», 
346,       tkf  !    of    l«fs& 

for   tfe«   *-  I  ,:'•*'■■  fcfe    the 

*«  os&Oti  lutOd  ;  '    fc&o    ia«1 ;iri9a#at  1  lity 

aiq;..  >foa&ant   f<M  .  *ion  of  ito  iw.  -  • ,  ■  i«* 

It  c-jjvict  bo  fovtotod  fe&sl  plai&tiff  ottoaptoa'  ia 
tad  by  bii  oriftissl  tooSsostioa  t;;  itsto  a  osttoo  of  aoties 
pro6io*to4  so  tso  fsiXuto  o4  last   to  notify  aa4  warn 

j:  Xsistll  £   Of    ISO   OOSditlOB   Of    *S<  '       »       '':  OOaoO   to 

sinking  Solon    '  "     -    I  '  ■  ;:?.r  Isol  loat    to 

asos  oosMtttios*      la  tslo  r«o$*ot|  feowovor,  fc&o  OaoXsarstios 

;y   itstoo'  i  eaaoo  of  aotioa  iofootlvo2.fi  l       rootato* 

ttOat   or   OS  id   OStitOO    Of   OOtiOS   is  Opt   fcra,    did  not  ft&oaat   to  the 
OtStOKO&t    of   0    new    or    iiffOVOSt   OOttOO    Of   B0tiS8.         Th&    ie.'i.urrer 

ploo  of  tao   it&tata  of  lladtstio&o  oso  prapoi*Xf  auotsiaad. 

RSI    0008   SOffOtSfOlO    OSid    Ottf fiOiOStX?    SBSSOVO    +.hft 

a oat oat ion  of  t  ro  1st  lag  to    -  tod  falsi  v^risnoe 

between   tHo   alXosatiOSO   Of   fc£  '    .  >©£» 

ffeoro  i  .  Uraoas  lack  of  dofinito  proof  so  to 

the  preoioo  otatao  of  las  Chicago  I&roaoaoa  &  Terteisai    h  ., 

Loosoo  fa*  «  tots  Of  I  I  of  M*o 

Btoolo-Vadeloo  Co.  tralldingj   IsoXa&iag  *aa  olovatoi     ...ft, 
))?-:■:  --itch  taaoko  aad  pattta  In  ••••  .       Taoro 

is,  s<      ro?i  ovidsaoo  toadies'  to  oasa  Mist  l&o  lataxaoto 

o?.   too  -•  ooo  &  farad,  sal  Co.  aad  of  ta«  aat 

in  the  forties  aoat  ooooosd  i--.  iojto 

tdoatioaXj     isal  tao  fiaiosfo  larsasaoo  &  toosiosi  Bo« 
as^rciy  s  0ol4ins  oosossf  'or  iof«s4sst«       It  i»  osoontrf^rsrto4 
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u.    t  *   was*  in  Mti  (i©«     t   *»&*  vert  ion  of 

flit  v  renin©!   ■  ■  '  :.  9&« 

A  ©©&«]  t©**ti©8  ■  fcl«#J.©©©©'   by   the   evi- 

dence,   K«  a©*©*©?©?©   recHe.j,    !&£«}©  a©   to  t<.  ion 

tl    -    -  mi    £&«  guilty  ©1 

r«ii en  in  lai  r©«p*et©  following)       Fljr»tt  in  foiling 
to  setifj    m     i&rs  plaintiff  of  ta©  condition  ©f  th©  ©Xewntst 
end   Of   ta©   &&©£©*  i«©i«l©nt   t&gyetOj      «©©©&£,    in   f;  Uin£   *c 
rrovi-.h*    ft    r«©ff©lg   '  ■  '         ;  ©14©   ©f    <h<:    bfr-p©©«j       ;n^, 

Ifelsg,  la  fsiliag  %©  tsaint&ia  »e?fi©i»»t  light  at   * 
in  (|a©et Ion. 

Tft©    :';ty    irn  ©*©d   by   1*«  upon   ta  J    t©   «ata 

tha   ;  active  nrui  d©Jlg©V©ti©  gomUtiOtt  ©f  «ai©h 

ttifff    *itB©©1                     itf  ■    ;     ■       ',  ;  lv   *M©fe 

it   8 ©old    net  ■  •■    , |   yt|f;<nC.   C.   &   ?»y   L.    8y »   Co.. 

***  **iM  .v ■■';    •.•*■*  Si©jb  g^j.ypj,  v»  tun,  sits  m„  i     . 

■  ct  ep©D   tfe©  -  v  &©&&■  ,  lff 
"    !  Ittlt  in  failing  t©  ©©#©7*©   tl                                           »*©«• 
B©a4Ati©a  of  t;-.-          j   ter,   -,        is  guilty  of  ©eglig«s©4  con- 
tributing  t©  hie  injury,   or  &«©©K©4    Hi©   ri»i 

fallHM    95  fit    t©    £©*£©?■    l*«   ntty    |»    '...  ,?.e   i.c;;- 

ti©B©«%   ©©?©  ©13   5©««ti©8J  '  riy    iabmltt©©    *&  th© 

jury,   tad  »«  I©  s&ioa  lb©  vex&itft  ef  ta©  Jus-y  B«(»t|   la  tnla 

Ml    ,  *C   b«    ©©3©lti©i9©4 

tofor#   ©©id   &i©p©©©«   Of   th©   ob- 

}©9ti«aM  u?g©d  to  la©  fir©*  ©nd  itaeand  Laetreotte©©  siv«n    4 

the    l8»t©&0©    0:r    ta©    ©2©iftti#f« 

?©©  l»*t*i#ti©aa   r©i©tl        '■     Hm   f«llfi©  «*>rv«»t  doe- 
trine    ©©ad©?©4   by  %%  m>3P©   *»ftt©©d  by    la©  aourt.        The 
i A ■;-.*. ructions  tftkftU    '  If   »t©t©  ta©    rule 
relating  t<                             i  ©ad  ©©x©     •'...;'■■ 
r©©eeaj       ©art  i                       ■■           .   ■         •  illtm 
©•waal  d©9%fia©  ;.     ,               •                    '■•?:«?  of   th©   S©©!**1*!!©© 


-li- 
on %hv  ®v'  ,.-.:-.  ..■:  sucfxi,  v.fj  ptispmt  plBtftn  i«  ife<  J 

$x«a$t  >■;._.>■  i     .  >  , -i  t-y,       0th«ir  « 

Tssare  :»■■   P$«i«i$tif   ■  '  l>-   La»tywel  I  en J   -  I  *«i    I  ■ 

JT3  '  '  . 


October  Term,    1912.    Bo 
37a  -  XS840. 


k.GWttim,   Administrator  of 
it*t«   of  FRjtROXfl  KOJ.VIBIU., 
-  MKlf 


li':5'I.-Ar-639 


I    F?cy 
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ttlvlJlUl,    ti«c«  ■■:>'■■>.,     •  |  ric+, 

°f    C-  :.?    *«    rrcwrr 

■  '  "  -  l««tll  01  Lft«iff*i   xn- 

'    !'  '■'  '"  ■  I   *s*ia«t 

SftM    ^nit^.ry   H*fUi9t$    th*  ,        .;■     I    ,.,      .      7he 

\  Semwftwftaitji  Mi*m  Qmm*r,  .My. 

Wo  *vH»ne*  ,       •    •_     ....-,>n_ 

*••**•  foAwsmi  m    .■■  i    If  of        latiff 

di^oicHes  u«  r©n©#ia«  »tAtt  »*  r»ot«j     ^>;  .fid  r*» 

■s   : ■    '•  '  rth  sid«  ef    •   m.     tm* 

fc*«   ittttt  curb.       At  a  rf>iv:t   |n  ««j        ,  ,     <     g  w  i0  fMt 

r«M»,      1)4    Ol<M«    t!     fc|  .■    u    ■ 

L««  role  tolettftiag  to  tk«  BftMttK* 
8J    t$tt*9f*ti    ***&   erM»4IM 
fcppM«A0«i   U  Ml  by   »ftl4  conr^ny   U   lit  4:,).- 

ll         Metric    Ugjbl  w<         Cmj    BroJMklWa    MtajHtift!    MV| 

*•**  on  »1m  a&rt*  tide  ••■<    »;  .-  p»it  *,-,*,  :iV,,;t  gg  f.,;1 

«Mt,        Ti.ftre  «•*•*«•  c'.V-.r  c.r,,.v  _  .ifJg 

ftcrth  •  ***i  '        WMM   ui.irj  of  tb«  pole 

I  "-,    r«!  *   »l<t«  c- 

":,    •    h     •   i  -  ..        n  tb« 
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the  ©r»  en  the  Berth  Bid*  of  tte*  tola  &#iag  QonBtTttBfced  Bf 

pOBBBlftlA  •    UN     BRB    Ml    t&B    BB1*$}*    *ldB    0*'    t'p  RlUg 

c-n-'+ruoteti  of   iron   Bitfe    OfMSSiHgP   i)  itmt  rrotfo^ci 

by  poreelfttft   tatttee*       TfeB  top  of  taa   iron  eut-*etrt  box    • 
■.,■  —  ♦  br  8   l.»v#S  witte  %Jw  S©$  Bf  Um  or&BB  ttyw  to  RfelBfe    it 
BBB   fpntened,       T»fl   or  MttVB   iron  "-'^rr;    pi;  BB«  I  LBiftg 

H    •    rgft   fttWB&Bf   c4    BlftBtr&e   wiffBB,    BBtfB   f  &0   the   >*i  U  ■ 

of  lha  rol«  K.&4  Bxt-BttdtaBl  u$»»ft*d  fyoai  bBUB&tii  <.  ae  of 

tlt«    gjrBUftd    IB    Ifefl    BBTVBTftl   B*<WWI-«nMlt         So   »lr«B   -n;T(i    B^fttflf 
On    the    t*o    Xo^er  $?<        -    n    ',  I        I  r*A    BfelBfe    B&tBCBtit    th« 

two  cut-out    bBXBB   OB    Mi*    iBBBff   B*N     «•-    SB    •  I  ."-rfttC'    f*©»    MM 

Bf  ©»*  Bf  fcfe«   i  ton  »tB-atf  rip©".       On  t  <-   -i— -■>    »14b  of  th« 

&RBBB    Of    2.8    to    li    lS£feBB|     88*         I  ...t  tioad 

iron  ■-'  .     I  i  r    ttfBAl  raiiw  -/       .*      Bfj    fee     Ulefe 

Itl    tFBllBy   WlffBB    - :    »%l  :.";.■:•■-.         '"•     ■  ■•.       '    -  kg    UtB 

•on,     11    ortoppe    ,.:  r.-.rsnt    tnvt    t&B    §X«&$Bi£0& 

jr.  the  b1  M  bi*4«t»1»b  Mm  airport  ef  th*  voetleti  role 

BAd    BB1KBB    it    to    sag    or    falJ    to    thfi    north,    BIM)    to   pSBYB&A    this 
:.tion   tli*    Btg$*ffi&fB8deRf    Bf    RpjBBllftlkl    ■  .•-,.:*»;;    few©    Bf    tti 
fBUMBCB    to  bme«    tfeB   ,£0l«,    Bftdl    t&O   ]-c2«   WBI    thBB  b/wcad    Bf 
plftalt  #xtB84iBg  iiBfOBAliy  fret    '.         i    Bad   tc  tl&B  north  »id« 
of    fcftO   ;0}f;   dlfBBtlf    t)B/8BB%&   th*>    BBSt   BiCBBB   BfB)«         0«    the 

dsy    it    BBB    BbBBVYli    tll*t    iftB    north    Biftd    of    thj     CirOSS 
Bftt   -  .■-     tllt»4    BpBBfd    Dy    the   ptBBBUrB    Of    t&B    gslSttJl 

:t    it,    :,n:l    tt   ^^r?    SBBtdBtf    by    giCMB&Wftafi,    BBS    of    B^PBllBlSiB 

foremen,    tc  br;.oe  %feB  srBBBMurtt  by  BXtBftttiag  B   Bhor*  j:«io«  of 
ItflkbBT  Si»40BftXXf  fvBBi   t.;«o   rp.prth   BfHl  Bf  thu  erc«8-«r»  upward, 
Bflrtl    tfeBJTB    f«ri^i^G    it,         ^O   BBftiBt    IliB    In    19   bfBBiS|;    t,;v    B9BBB* 
in  SIsbbjtcbbb  BBllB^   t&«  ■.,. «■;«,::  bb4|   who  bbb  eftf  icyed  by 
as    «    BBBffta   SBBB9Bff    BBd    »fe<l    WBB    MMJB    dti$iBC    ir;   'l   i^tcj.,    BBd 
't;-p,rfc.i    Hit!     M    .";(:    >J?     I  :.  I    BBlf)   r^1    Wl<         I  kBB     Wjjj  'Ction 

:.f,tj;p-.t  Bf  '.  i  tea  bbIb  b*  Bf  fefet  (  l«Btri< 
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©$©li*8©©«  l&«7««KB|   si  I  bc  flir««tio»a  w*r«  gi*©«  by  7  &'■•.<. ««...« 

to  fe&«  <&©©«©©«<ii  ©th«*  than  a  »©;rai8g  U    I  •    f©s  l&© 

wires.       Zieserstan     i  • .'    •.:■     '  I       I  "      ia«   3f  t»«  &©J«  9»  UN 

iron   steps    Irlvn  in  *h*  rol*,   *Bd   fefc*  to 

t&«  rer'Jvcd  |«V©2  ©»  the  }.©%ti©©4  lv«  '  »A»*4«  *fe«»  tft©* 
r»aofc«d.  *fe«  two  i©©a?  ar©*©-«:r»*f  55i»»»«»«  ©t©©9"  ©a  tha  «  i©1 
isi.le   e  '  n*t        I    '  ■       ..•■:      '  •  ,  t  ■..■ 

I  eida  ©f  ite#  role  l©©kta    i     ".      Bsta  ©f  •  :  t 

thfl   te  m  ©r©«»»©wi  ittftefesd  t:   the 
-     ii£$   s£  ta©  roiH»   ts©   rtrnt   f©©t   ©f   lh«   d©e©&©«4   b«i  kg 
:   :n.y  en  tuts  gf©©©»©»fi  aas  $\-,  rti^iiy  on  to©  i*©»  eut~<rot 
box,    <hr    t©f  ©f   -r^«  1  en  >"•'    flu%h   with  -    rr., 

.    the  ©l«$©  ©f   ti©&«s  ©8«  pX©g©4  in  vro;cT  position   t« 
.  i   t©    tfe«    :■•'',    the  £©©©©©©©*  w©6  5S3P©©%©4   to    ;rivrc 
©pifc©©*  *    -    M  hi    IM  •©   fitli  fell   left   &©©©.»  htl*  l©ft  si* 

'    it*   .  b*©b&&©6  ivm  \%&vA  pip*  *n4  Im&diat©!?, 

upon   fch<8  circuit  belsg  !&©•  ccaj-i'-tosl,   i.e.  U otroouted  by 

a  our  rent   of  tflsafcricity,   rmu.atea  ©t  3#S00  volta,   •©©©ping 
frost  th«  Iron  cut-out  box,  *t  ©bioit  ©olitt  it  ©*«  o©o©xt©4  that 
fla&sa  »&©©l©p©di  hi©  right   feet*       Thcs©  *©i  no  t£©ei©l  »»©>• 

.    in.  %a©  iron  aut-eut  box   to  par©T©8t  tb«  current  fi 
©©©©Flag  tr^o  th©  a©t©3  e©v©r«      ffe©  ©©¥©•£©!©  tttei  ia©uiai©r© 
through    -.rich  th©  wire*  ©©*•  9©a&t©t©0'    l»t©   the  box    «©r©   in- 
■uffi©l©Rt   unci  A©f«©tiv©|   ©ad   th©  lO«fe©g*  of  electricity  in  the 
box  ©redttQ©4i  a  hwolag  aoa&gj   *hf©h  «oa  ©©©©rtahli  iq  ©u    ■■. 

t*©lr  following  th©  ©©©14©st4      *;.e  &ee©a©©4 
©»f©©llt©f  »itli   Ife©   •itmti©©    tud  b»d   -o  k©«^rl©4g©   or 
ft©ti©t  ■- '  ■    »r  to  «rht©li  li«  ©©•  ©ap©»©4, 

;  r©S*©«©  ©f   the  work  in   *M<  ■•  lft©t  '*«•-»  th«n  ©&gag©©,»    it 

tf    :.         ©©9»©|©a    to  fcr/tce    ur-   like    p©l«©    b©lG£&ift£  to 

oth© v  f«rt&©«« 

flit  ©flfis©}  •  :ting  of  (.no  tount 

L©S«f    lb»t    Ui«   'v.  ,        |  ■  .-;.    "•  ;         |  .     t.    v;ut- 


.   4    - 

out  box  to  r»*«iss  t»««ftfici#R*iy  i»»«X  t«4|   *l%feetigfe  I*  9*31 
knew  t&«  a&»09*9tj9  oorri.mon  crt  ,  sr  is  %h«  9X9 roia© 

0I9  ea*9  »os23  &«▼«  so  kaewsj     M    ! 
..-  lover  of  4«t©«»»#4»   and   i-    tiiftrftby  !>  . -y  to 

999  i  ;  »fc   ' :  •  .:.'.,.'  ifely 

Hrkj      fcfc  '  .   -  ,     •  »*,    or,   in  *h©  #x&rol®e 

■■aormble  -  US  fe&¥9  hno-«n,   aff  l»«g»jf« 

ows  cor/JUcn   of   tfefi   mii  eH'twCHt   box,    |1    ;  t]     C9  criered 

and  directed  the  geeaeriHH)   fc  glial)  «#«»  UM   role  to  f 9  9*911 
rte  la  btfui*  ftitfe«ut  infeyaiaf  o?  K&sisi&g  <  el  the 

l«   ccn,tl  Uon    0$    99  I  3   out-cut   b«Xj      I3*9t    $999999*1 
-limbed  u?on  9*i<J  pelf  I    94  ltl«B 

I  'il.-?>ut    box,    US   »f©r©»»t4|    $f*£    Wfeil*    in    Uk«    9X9*9i&9 
t««   09?9;    B«    998    then   9&d    tR9l  ./;:ed   and    injure:;, 

•%••!    t&l*    hO    dtl«  u 

The  firat  n&gilioaa]  tana*  -:    rgaa  fcfe«1  liii  notion- 

Wftltfi   Kdiaea  CoKj:any  a&iai    ■:.-  lr#l      -      Rftid   cvot-otrt 

box   nt%\     i  '  MP   laaitlatiea  or   o'.hsr    ia£9gtt9f$9  to  f  vr.vnnt 

■■:   of  an  id  els-;otHoity;      *      '  fcaa* 

or  euj.u.t   %<j  &9V4   kaeas  of  ': 
had  opportunity   to  s«ibov«   fch«   &&a$9?9  b*f©f«    !    i    BApf  8»iag   of 

..*:',      t&    '      .  fc&g    ''t.\  hjye.t  ©f   thft   l4&9&69dp 

?iic    «99    I    OOgBOHI    Ifta****^    9ttf9    or-lavaj    .Irn^asa,    19    f'-.-r  t<-r.   ■ 
tiafetf   OR   &*l*9    MMIV   99  id   8t«W-ft«i    sd+h.;ut    lafOrftiag   or   ffftSalaf 
Me;  tiurt    they  aa*9  eo  9%    -   ?       -l*h  9l90%*t*it9  t*4    in  9«&fa  a 
4afi£*f*«9  99»4iti«a  99  9fera9Bi4j      tfeat   fca*  iaa*a**4  9&129   in 

K9ff9lea   or  cm,   cam   la  ©sal  act   witH   Mm  ■'••-cut  box 

wfeittfe    9*4    ;'■'    ,  c:vp:rt/    laauXatad    9/1   44i  .  •     ,  Mi4| 

|  M  to  hi*  oaata* 

1B9    999994    R    -ntlc^.i    999Bt    |}l9S91    III**    Wl9   09MMtt» 
sealtn  i   •9zt*i8  B«l«  ''-out 

box;      th-t   flf;id    lcff»n^int   p9f94ti94  9»i4i  ovt~ont  box   +o  b^ooia© 
unsafe;     '■•     !     9099994  9*9  cr.r  loyed  by  appellant 


-  a  - 
i  •  a  oe«  ros  )   '  ■  ■•   -  •  .  '  >  iob 

i    C$1  •■■  Rfl  bin 

■ 

I 

|  ■'     *      '      '  >      ' 

.        .       :  \  ,  1 

; 

OfAorod    by    *j;S   forosftSI    fc«   £08*015    §      fft©«  ■••■-, 

fee  bo  % @  ti  •  ■ ,  or 

i  to  *  e     ■  ■   ■  ■  , 

!«U    ^o  th<  i  t  h 

Mid  ©«t«ottt  box  .    -  oloetrioity     .  utly 

sfootiroiy 
by  bo  001       !  ■  -a. 

It  ia 

I  jury    to 

fo3 lowing] 

Firot,    ,iir«'U;r:+     114    not    diJCOOt    I   tl  ■    , 

ItOtiOM    '• 
-ny, 

■ 
»rtl»oat  and  profitable  if  * 

■  -■'■on 
■  ■  itioa  is 
»io« 
.'..,'.  I  RON 

o<   Oft     •.    r 
nor  &|d    '  :.■;   -;\i*y    to   faraios   ft    *?.*"e   |  IftOO   to  worl 

too  frea  othox  juriodiotioi  i  tturo 

■    *>.   fcfei*     reposition  sdooneed  bf    •  ^ .-    ion*,   ">ut  tfeey 
aro  •:  kotos   oottlod         '■:  oo   in  ttti*  st  a  to.       hartoll 


»  0  • 

l&At    U    net    M    I   1 1    ifl    |  ftifil  .        It    :•  y    to   tiki 

a  ewA#y  of  ;-.res-i*««  to  ptrsena 
ufor:    *  ttt«  by  «xpr«as  or   laepXiod  irviWtlon  el 

la  l_____ ii-Cr^h  Co,  v,  U  ;.«■*,,  888  Hi., 

M   >       ■    I  U    ,   a   Maw  I  ■        Btj  **•  i«- 

jur«;l  by  R9  tt&iaa&lJ  ft«4     '««d  «?  ts  u?  «  '    ?c 

tlMi  Ci'Hi'^'G  '"   .'.  U       ?;y,    or   *!.:■  31  I 

-\-r.y,    nhtl«   fetf    M«    •:■    ^crk  iron    Bfttd    rol«    u;i:cr 

L?<K>ti£8    Of    ft$£OlX«U3t**    f9SMMMa«  ";  /i;We    o&argtd 

in   I,.  *   tfiftl    .■.■..■;■.•■  teffftitft) 

i    C«i    In    WfeiOti     Ifl    if~    his    f&fffei     fl  ll#4     tC    W&lfJ 

■  til  ls*l<t«M  '     Mm   srofk, 

g&ftt  ;:•.,.    tliaat  &*gH$#a%Xy   orut'r  .  llM 

to  ascend  t&«  role   for  U»<*  purr one  of  atffiftgii  I  toafeisg 

wires*  to  the  &3W  of  the  pf&4*       It  *•*  fe*i<J    '-..  oe  tmtsdid 

.     ■  .     ■■  ullty   9l  UgftlftB*   eftftfgftd    in 

.■.  ■  .  tt«t  to  sfcasj  ti.e  ;  o.u?  boloa&«4|  cmd  without 

£0880   of  iiho'ber  0©*p*Rf  oor:tribttt«d 
t      the  injury,   or  ffheiho*  ■- ■  ssy  ka*«  that   ■■  |  |  ellfttrt 

■em  m  Lagleg    1 1  roe  open  the  pole   ■  felon* 

*r"  E&&3  :— -■»  l'Q>^t^ „.Io**  A  B&3  •  i,  ffft*  »»  Cro^» 

189  I.U.,   ?4,    la*  rtuty  of  the  aaetO*  to  pw&ti  '.ly 

fo*  hie  eestaat  upon  n  Bothev 

OOffpOl  r     :    fftHitffi    8*  ititttted 

Lg«aee  by   the  RetOtOf  *t«    ftl2l9  reeOgalOOOlj    feat    It 
there  hel<     fchftl    '    i     tefool    »eag»lftlaei  0*    i  Longe*  inesi- 

&0&t   thereto  eorO   OOOtj  un-.:   obvious   10  the   eeFV&at    tad    ' 
fcft  ft  a*  Lett* 

*»  jtfteftM   ti    BM&b    l*   WX»f    t9t,    *?;<     ItttJ    of  a 
E«»tsr  to  proviso  fele  eenrai  !  t|  |  Unoe   to 

jrork   warn  held   t«  extern!   to  •   fteaffold  c •■•,,;*  rt;o ted   by  h    thiffd 


person.       In  ooasM&fttl&g  en  fen«  sam  oouaeel  »««k«  to  «ak«  a 

distinction  between  ft  eoaffold  ft«  a  •pl^l««,  provided  by   tne 
•ftfttftl  aad   I6«  pole  &•*•  in  QUftAtiOfl  fen  8   "point*  not  in  trie 
custody  of  tbi  M&ttftirj   «&**«  lte<  ■      '   i    y    tw   ftff&vil)  £•• 

*¥©  «re  QSftfelfl  to  $**?e#iv8  any  Jmfe«*>«ttti«ll%f  in  th«    tietlns-. 
tion   tftttft  tOtagbt   tfl  be  roarte,    and   no  such  distinction  ftftft 
r:t?«rt  by   the  ftftuvt  in  the  14  free  «ft«Mif    svirra, 

*n  ff^fff, v<t  An^cuy  §  Co,»   ^§8  $3.2.,   &$»  cited  by 
,uj  reliant,    it   **•   held.    I       |  tfel    dtsty   of    13  "4  eh 

I  rvnnt  with  8    p  •  "•"  to  *©**   fftlfctfti   to 

tfcft    ftXftftftSt    O'"    iociuity  -    *,..  :  iftftf 

:  hysiouly  ftftfft  -,   ft&d  did  nc*   ftstftitd   In  fca«f  eftftft  to  a  fcttslt 
•ihich  the  MFmsl  iti&g  fa*  Iftft&a,      iff  in  lfe«  mm  &t 

fe**  fcfee  dtatfe  el  *$  •  '     Lnteetatft  1        ittjrlfetttablft  to  eoi&e 

ftllftfftd  defect   in    tl-.w   sccdon  br;:oe   *&i$n  nn   vftft  dlrftetftd    to 

'  elttg  ufon  ttt«  role,  the  easts  ail»d 
ft]  pi  lo&feltj    tart    it   haw   ft$  i  i$$>llQ  a  ti  on   to   '  involved, 

thirl,    tk«  dostrif.*  X££  *?,"*»    lQ'.uitu*   I  |  li- 

c^bie  under  Ihf   f&fttt  of  ♦, h  1 «  o.  »ft« 

This  onee  *»!  not  tried  is  •  rt   b&lftft  ys-.on  tne 

♦neory   *J*«1    WW     :-\.o  trine   ywq   |ggj   loquitur  '■         ipplicahlft 
3  dlftdueelOft  of   titft  wrpJlcabUity  or  ne»~*ippl  liability  of  that 
Jootrine   POOld   bo  fruit2ft»«« 

Fourth,   Hit  Aoofl  of  ft$&o22oo*i  into*****  n« 
ttosot  r©fti>oftftO&y  tc  bs  foreseen,  I  ft  g»toxi« 

e-ftte  Gonaequenca  of  any  default   o.r  n>vH-  toyoHoat* 

If,  LlOti   to  tiki  DOlft  in  ovifMit  ion,   ft  duty  000 

UftOOftOd  BOOB  ftooolio&l    fcO  ftxoxoioo    •■•  M WOW iblft  tort   to  furniftft 
the  60000006  vitli  .-ly  eftfft  fj'ioo  to  work«  ftft  ■«  bold 

it    em»|    Much  :iuty  involved,   nad«f  t)m   facts   in   this  case,    the 
ftmtf   on   the   p«H    ftf  H'Tellwt   of   iBft^ftttlOft   f«K   th«  9«ify#ft« 
of  ftftQftTtftiiiillg   M&ftt&ftf  or   not   Ijfti  rol«   li  I  » 

'    pXftftft  for  %fe«  d«5e;ftK»«'d  to  ft'rfortu  hie  wo?k. 


-  e  - 

-/•laity  la  B  algal?  aaftgetena  »g«nt*   ;»nd    fcae  if:«?Uu«nt'l- 
itl«ft,    ,,  .,/v^u;i   ■.  :.  Li  if  "•vhieh   it   in 

1*4,  bl  Alatirl&UteA,   «r«,   wben  defective  and 

out  ef   f«    il  f,   Itaala  la  latitat  aaveva  Bad  fatal  lajavie* 
to  pereeaa  ae&leg  is  atoataet  saarewitn* 

there  le  ae  •vKMmsf  banding  -o  ana*    bl    !         -    .     f 
]  aeHee  of  ta*  defeat!**  tad        .-.tour  condition  of 
ta*  iron  cnt-out   ben*   but    M    l«  rgf    all     -  •  1    aitJ     «*»8 

i  tea  at  baa  dafeetiv*  and  •  area*  a  adltlea 
i  '  t*l4  <:!;t~oui  box  iis>  it  flight  hay*  laeertained  In  ta*  e^e^r- 
ci«e  ef  '"  i ■»      ?*®*f  t*  aenatltate  prexlaat*  a&tsa* 

It  awat  i  ;  Injury  eeael&laad  ef  *-;"  tha  aetawal 

refea&l*   result   of  ta*  3*4   anaffgedij    bat   tela 

not   B*****&t?ily  a***   tB*t   ta*   »*»**«  guilt?   of    a   W     U$eat  a*t 

or  nl       ht  eaea  ■      fen*  pteela*  fmtm  of  to -3  lagaty, 

foith   v«   CoiyROirvt^-tAth  ;;.  ay;tric  lCci..    Ml   XXI.,    858 «        *]  . 
***   nounO   to  tt&e*  Of  ta*  r.rfc«*eno«  and   location  Of    fcfta    ir.-sn  ant** 
out  box  nana  HMD  ai*MMM*iai  of  tna  pel*  in  ajgeatiee  'ho 

flMMl  atiea  out-out  box  witii    r**$*et   to  connecting  and 

>an*etiag  ta*  circuit.      It  *»«  reaeeaafelF  to  :. 
teat  la  perfetsiaf  Mil  wwHfc  el  bsaalas  '■■     i    .'  g 
lo^ey  9y&*a*»asa4i  tii  '  tad  ape*  &&•  X©»ajr  **e*e- 

ata  te  which  baa  «ut~ont.  eea  In  $e**tl*a  '•'-•■$  beat 

i«  no         |  a     aaalii  a*  ii"bi<*  to  oo»#  in  i      I   at  alta  aaid  box, 
11  la  aii*  en  tr  everted  taat  banana*  af  tt«  defeat!?*  * nudities 

iut-eet  box  aaa  abaerred  to  rjyp  c?.^.  a  beasts*,  aenad  ii»- 
aedlatelf  aftcy  ta*  &***ae*4  baa  aala9  and  it 

is  eia&rly  laf*rabl*  from  ta*  ayideae*  ti  and 

r«<i'*:rr»ii  t*  aaa  pyaccctt  aafai     I        laaaaaad  a*«  dixaatad  *a 
aaaa  Vaa  pale*      *na%ha»  or  not  «  .-  . -•  yt3   Is        (lea 

el  -::     si«  v  •■  ;:/:■.'  ^*d  to  it   '  .-    Lefeettv* 

laagaaaua  •-     '         ,  r  r,r  net 

th©  fatlava  e  I  at  *e  aalra  nuaa  Inapaatiaa  eonstitutad 


m  9  • 
nagllsonee  mm  qntntiWMi  ptQp9X%l  irata*itt*Kl  *fl  t&*  j<*ty  ftfri 

tfcetr  finding  «p«n  tfei        ■•■'     I  ;*  *©  NtotttM  In  aet   «tt- 
i  jrsft.&t#g  &y  tfe*  *¥i&*ft9*« 

CHxtfc,    th«   9td«f  »8«   a«l    B '  "  *&»*• 

I .  ny    l«%j  ©f    •  &r&i*  -. 

■  able  *ltfe  lg*   of    the 

dafecUvc       id        •    **««•  ocr,- }*«  icn    ®i    t&fl   .n-t-out    bo*,    I*    N 
1  I  &*»!    u;  or,   tt   to  «&*»   fefefl   d«c«!ss«3   of  emah  dftf#ftt    B&d 

B&i  !**        iift»i    •   i  ; .  i  ' , 

r#*  unf.idU.r  witl  ■•    3       ■    1*6*   l&*td«Bt 

to  the  r,  !,«<•;«   tlMiyi  .  ?  rsctes:   t«  ihm   ,      Bd    III   13m     ilmem** 

sent*  ryi  ...'■•'    *x*rei** 

cf  v*>**9ff*bi*  euro   for  ;.  id  by 

ob-jorvx*  i::i,    ;.     ***    j\;  >titfl**1    la         I  (UK  i  r  |      '■    -J    ,      • 

'mm&  It*  unty  of   ln^;'?GUc-.  -.   it    tfc*  pl*e* 

•It***  b«  .  •  Kk  w&a  fr<**  f*«®  l&t#»1  I  k&*n 

&*fe&t*     •  ■■■«*». 

*r»  S^iSli  ■■•*-'■•*  ^c-1  "<*«   y»  Haei,ni»   146  liL,    814f 
It   t*   *%l<ti 

iU  to  th*  ttft*t*«r*f  <$**ty   t*  Bi**   !■/.*.  joe,    t$i«   i&»  Is   l$u*t9 
;  I    ief»at«  or  tHt*#*d*  incidflint  to  Sin  &8t<ra» 
pfttltttt*    »#   Mttlftli    tfe«   »»»t*f  V.now»  **  Otftg&t   to   fc»      ,     MS      *&l*fe 

th«  *«fva.st,   £jr«*   Atfnor&no©  or  lft*iff  &rl«n*«,    III   sot   e     .-bl« 
of  uh  "i"  ''".'Hfttimgi   l*  1*  &6e  .■■.  it****  -hity  to 

in  »i  **rr*»f  of  lh«at«       (%4,*i>.  'u,  isslMBl^l 

paty  Woy^«.    •Tv'.'-;„.C-.i      fOOCl**?   L  .,■•:;.•    rv.   vfto.    .'';■>  ~", 

Wioy  v.  C   E  I  C.  s.   rt.  Co..     5:5  m.   4C1;     C.;;.;Vii  ..^i 

Cn-.I    Co,    v.    "■OHiV-'vhfr.     jTS4    S?,    •>?.)» 

Ut  on  til*    toot*   fcd#88«l  by  t&«  ftviaenoe  *•  heretofore 
»4*t*  i    King  of  t&*  jury  *?*•)   111*  !•*«•*   cf  . 

ri«)r  !  r-Jbtitory  a«$lis*ft*t  K«*4   in   Hit*  *««*   be  bcl.l   to 

■;;tlon  |«  'jrg«f4   to  the   reitag   ■       W  ■  >'t    in 

excluding  oartal*  tvi4*ao*  e£f*wMI     •  at*      ffe*  *vi^*»o* 

sought   to  **  a:iinco4    r#lftt<4  Ml*)ly   t*  *H   t*vt*l   ralwft^  «t 
t-hft  trial  *«%•*#»  tfe*  t^o  &*f«nd*ftt9  involving  th*  rigHt   of 


-    I:,    - 
I  |  |  rt    *  -  Bit    1»    a    i  r^r 

£•*&«  ;    tttf  &X&lvA*4t    felH  ■  **l? 

tlity  of  «fpi 

fl    In   .'.  U;   fcto  I    %h«  &mzt  f/rt&A  la  i  juri  parent 
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